This  is  a  digital  copy  of  a  book  that  was  preserved  for  générations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  bas  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  légal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that 's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  présent  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book' s  long  journey  from  the 
publisher  to  a  library  and  finally  to  y  ou. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  hâve  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  y  ou: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  thèse  files  for 
Personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  System:  If  you  are  conducting  research  on  machine 
translation,  optical  character  récognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  thèse  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  légal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  légal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  spécifie  use  of 
any  spécifie  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
any  where  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at  http  :  //books  .  google  .  com/| 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


A  TREATISE  ON  DEEDS. 


Digitized  by 


Google 


V 


Digitized  by 


Google 


A    TREATISE    ON 

DEEDS.     '* 


ROBEKT  Fr  NORTON, 

OP  LINCOLN'8  INN,  ONE   OP  HlâjiCAJE6TY*8   C0UN8EL  ; 
AS8I8TED  BY 

R.    H.    DUN, 

or  LINCOLN'H  INN  and  THB  IMNER  TKMPLE,  BARRldTKR-AT^LAW, 
NOW  ADVOCATK^BNBRAL  TO  THB  80DAN  OOVKRNMBNT  ; 

AND 

DIGBY    L.    F.    KOE, 

or  oray'8  inw,  barriotkr-at-law  ; 


Founded  upoti,  and  in  lieu  of  a  Second  Edition  of, 

RULES  FOR  THE  INTERPRETATION  OF  DEEBS, 

BY 

H.  W.  ELPHINSTONE, 

NOW  SIR    HOWARD  W.  ILPHINSTONE,  BART.,   AND  ONK  OF  THK  CONVEYANCINO  C0UN8£L  OF  TUE  COURT  ; 

THE   AUTHOR, 

ÀND 


-    o 


JAMES   WILLIAM   CLARK, 

HOW  ONE  OP  HI8  JiAJKbTV'H  COl'KSKL, 
AHD  LCOAL  ADVJSIR  TO  THK  BOARD  OF  AORUTLTURB  AND  ri8HEBlE6. 


LONDON: 

SWEET    AND    MAXWELL,    LIMITED, 

3,    CHANCEEY    LANE. 


1906.  .J     ^ 


Digitized  by 


Google 


W'333Jl. 


BRADBUUY,   AONKW,   &  Ou.    LU.,   fKINTKHr», 
LONDON    AMD  TONBKICKIK. 


Digitized  by 


Google 


PEEFACE. 


AS  appears  from  the  title  page,  the  présent  work  is 
founded  upon  the  book  published  in  1885  by  l^r  Howard 
Elphinstone,  Mr.  Clark,  and  myself.  When  a  new  édition 
of  that  work  was  needed  Mr.  Clark  had  been  appointed  to 
bis  présent  position  of  Légal  Adviser  to  the  Board  of 
Agriculture  and  Fisheries,  and  Sir  Howard  Elphinstone, 
who  was  fully  engaged  in  bringing  out  some  of  his  many 
Works  on  Conveyancing,  asked  me  to  prépare  the  new 
édition. 

As  soon  as  I  took  the  old  book  in  hand  I  found  that 
it  required  more  than  merely  re-editing,  and  I  set  about 
reconstructing  the  entire  work.  The  greater  part  of 
the  book  bas  been  entirely  rewritten,  ail  the  authorities 
bave  been  rearranged,  and  a  large  amount  of  additional 
matter  bas  been  incorporated  ;  in  fact,  so  extensive  bas 
been  the  reconstruction  that  Sir  Howard  Elphinstone  very 
generously  suggested  (and  Mr.  Clark  as  generously  con- 
curred  in  the  suggestion)  that  the  revised  book  should 
appear  under  my  name  alone. 

After  I  had  made  a  first  revision  of  the  work  I  was  so 
fortunate  as  to  obtain  the  assistance  of  my  friend  Mr.  B.  H. 
Dun,  who  helped  me  in  a  second  revision  ;  but  when  we  had 
nearly  finished  that  revision  his  services  were  required  by 
the  Anglo-Egyptian  Condominium  in  the  Sudan,  and  he 
was  obliged  to  leave  the  task  uncompleted.  Sed  uno  avulso 
non  déficit  aller ,  and  Mr.  Digby  Koe  kindly  came  to  my 
aid  ;  he  bas  assisted  me  in  the  second  revision  of  the  last 
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VI  PREFACE. 

few  chapters  and  has  helped  me  in  seeing  the  whole  book 
through  the  press  :  the  Tables  of  Cases  and  Statutes  and 
the  Index  are  entirely  his  work, 

I  wish  to  express  my  warmest  gratitude  to  both  Mr.  Dun 
and  Mr.  Koe  for  the  very  great  assistance  they  hâve  thus 
rendered  me  ;  it  is  to  their  industry  and  assiduity  that 
such  accuracy  as  the  work  possesses  is  to  a  large  extent  due. 

The  Glossary  which  was  contained  in  the  old  book  has 
been  omitted,  because  it  seemed  to  me  that  my  friend 
Mr.  Stroud's  very  useful  Judicial  Dictionary,  the  second 
édition  of  which  has  been  lately  published,  contained  an 
adéquate  and  satisfactory  discussion  of  the  meaning  of  the 
words  contained  in  the  Glossary,  and  that  no  advantage 
arises  from  two  persons  doing  the  same  work. 

Sir  Howard  Elphinstone  has  kindly  read  the  proof  sheets 
of  the  présent  book,  and  I  hâve  to  thank  him  for  many 
valuable  hints  and  suggestions,  but  it  must  be  understood 
that  neither  he  nor  Mr.  Clark,  whose  time  is  fuUy  occupied 
by  his  officiai  duties,  is  in  any  way  responsible  for  the  book 
in  its  présent  shape. 

I  hâve  endeavoured  to  state  the  law  as  it  is  to  be  found 
in  the  decided  cases,  and  except  in  a  very  few  instances  I 
hâve  not  thought  that  it  was  part  of  my  duty  to  criticise 
the  law  so  found.  No  case  reported  since  the  October 
number  of  the  Law  Reports  has  been  inserted. 

No  one  is  so  well  aware  as  I  am  of  the  many  deficiencies 
in  the  présent  work,  but  I  hope  that,  notwithstanding  such 
deficiencies,  it  may  be  found  to  be  of  some  use  to  the 
profession. 

E.  F.  N. 

LlNOOLN*S  iKN, 

Deœmbert  1905. 
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A    TREATISE    ON    DEEDS. 


CHAPTER  I. 

THE  PORM   AND   EXECUTION   OP   DEEDS. 


Définition  of  a  Deed  :  Signing  :  Sealing  :  Delivery  :  Delivery  hy 
CiyrporatioH  :  Escrows:  Disclaimer  :  Acceptance  :  Attestation: 
Indeniures  and  Deeds  Poil:  Deeds  ^' inter partes'' :  Counterparts, 

To  giye  a  satisfactory  définition  of  a  deed  is  very  difficult,  as  tbe 
définition  must  comprise  the  technicalities  necessary  for  a  deed, 
and  yet  exclude  those  documents  which,  thoagh  falfilling  the 
technical  requirements,  are  not  deeds. 

Lord  Coke  says  :  **  *  -4  Deed  '  factum.  Thîs  word  (deed)  in  the  incomplète 
nnderstanding  of  the  Common  Law  is  an  instrument  written  in  of  deeds!** 
parchment  or  paper,  whereunto  ten  things  are  necessarily  incident  ; 
viz.  :  First,  writing.  Secondly,  in  parchment  or  paper.  Thirdly, 
a  person  able  to  contract.  Fourthly,  by  a  sufficient  name.  Fifthly, 
a  person  able  to  be  contracted  with.  Sixthly,  by  a  sufficient  name. 
Seventhly,  a  thing  to  be  contracted  for.  Eighthly,  apt  words 
reqnired  by  law.  Ninthly,  sealing.  And  Tenthly,  delivery.*' 
Ck).  Litt.  85  b.  And  again,  "  Factum,  Anglicèy  a  deed,  and  signifieth 
in  the  Common  Law  an  instrument  consisting  of  three  things,  viz., 
ivriting,  sealing,  and  delivery,  comprehending  a  bargaine  or 
contract  betweeh  party  and  party,  man  or  woman.  It  is  called 
of  the  civilians  literarum  obligatio  :  "  Co.  Litt.  171  b. 

Sheppard  says:  ''A  deed  is  a  writing  or  instrument,  (read  a 
contract,)  written  on  paper,  (vellum,)  or  parchment,  sealed  and 
delivered,  to  prove  and  testify  the  agreement  of  the  parties,  whoso 
deed  it  is,  to  the  things  contained  in  the  deed  :  "  Shep.  Touch.  50. 
(The  words  in  brackets  were  added  by  Preston.) 

Thèse  définitions  are  obviously  incomplète,  for  they  do  not 
inclade  a  grant. 

"There  are  but  three  things  of  the  essence  and  substance  of  Tooextensive 

"  deiiD  liions. 

B.D.  1 
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DEFINITION   OF  A   DEED. 

a  deed,  that  îs  to  say,  writing  in  paper  or  parchmeut,  sealing, 
and  delivery  :  "  Goddard's  Case  (1584),  2  Kep.  4  b  at  p.  5  a  ; 
S.  C.  8uh  nom.  Denton   and  Goddard's  Case,  3  Léon.  100. 

Termes  de  la  Ley,  «.r.,  "  Fait,"  bas  **  So  tbueyou  see  tbat  wrîtîng 
and  eealing  witbout  deliverie  is  notbing  to  purpose,  that  sealing 
and  deliverie  wbere  tbere  is  no  writing  work  notbing,  nor  writing 
and  deliverie  witbout  sealing  also  make  no  deed,  and  tberefore 
tbey  ought  ail  jointly  to  concur  to  make  a  perfect  deed,  as  is 
before  said." 

Somewbat  similar  définitions  are  given  in  Comyns'  Digest, 
Fait.  A.  1  ;  Cruise's  Digest,  tit.  xxxii.  c.  1,  s.  16  ;  Tomlin's  Law 
Dictionary,  «.r.  ''Deed";  Wbarton's  Law  Lexicon,  «.r.  "Deed"; 
Blackstone,  Com.  Bk.  II.  c.  20  (2nd  éd.  vol.  2,  p.  295)  ;  Stepben's 
Commen taries,  Bk.  II.  pt.  1.  c.  16. 

Tbese  définitions  are  obviously  too  large;  tbey  include  every 
writing  sealed  and  delivered,  many  of  wbicb  are  not  deeds. 

"  It  was  argued  tbat  it  did  not  follow,  from  tbe  instrument  being 
under  seal,  tbat  it  was  a  deed  :  for  warrants  of  justices,  sabpoenas, 
and  awards,  are  under  seal,  and  are  not  deeds  :  "  per  Parka,  B., 
Hibblewhite  v.  McMarine  (1840),  6  M.  &  W.  200  at  p.  214. 

"  Many  documents  under  seal  are  not  deeds  ;  for  instance,  an 
award,  tbougb  sealed.  Âgain,  a  will  is  often  under  seal.  So  is  a 
certificate  of  magistrates,  a  certificate  of  admission  to  tbe  Collège 
of  Pbysicians,  or  to  otber  leamed  bodies.  So  is  a  sbare  certificate. 
Yet  it  can  bardly  be  said  tbat  ail  tbese  are  deeds.  Tbe  probate  of 
a  will  is  very  similar  ;  it  is  given  under  tbe  seal,  formerly  of  tbe 
ordinary,  now  of  tbe  Court  of  Probate.  It  is  a  certificate  of  tbe  will 
having  been  proved  and  administration  granted  ;  but  I  never  heard 
it  suggested  tbat  tbat  is  a  deed  :  "  per  Bovill,  C.J.,  Reg,  v.  Marton 
(1878),  L.  E.  2  C.  C.  E.  22  at  p.  27. 
Other  In  Spelman's  Glossary,  title  Factum,  a  deed  îs  defined  as  "  Scrip- 

tum  solenne  quo  Jiiinatur  donum^  concessio,  pactum,  contractus  et 
Imjiis  modi  ;  "  and  Blackburn,  J.,  in  Reg.  v.  Morton  (1873),  L.  B. 
2  C.  C.  E.  22  at  p.  27,  says  "  Tbe  définition  of  a  deed  cited  from 
Spelman  seems  to  me  tbe  best." 

**  In  some  of  tbe  définitions  given  a  deed  is  described  as  being 
sometbing  of  tbe  nature  of  a  contract.  But  tbe  term  is  clearly 
not  confined  to  contracts.  Â  cbarter  of  feoffment,  for  instance,  is 
a  deed  ;  so  is  a  gift  or  grant,  power  of  attorney,  a  release,  or  a 
disclaimer.  I  would  go  furtber,  and  say  that  any  instrument 
delivered  as  a  deed,  and  wbicb  either  itself  passes  an  interest  or 
property,  or  is  in  aflfirmance  or  confirmation  of  sometbing  wbereby 
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DEFINITION   OF  A   DEED.  3 

an  interest  or  property  passes,  is  a  deed.  ...  I  by  no  means  say 
that  I  hâve  enumerated  ail  the  possible  kînds  of  deeds  ;  there  may 
be  others  :  "  par  Bovill,  CJ.,  Reg.  v.  Morton  (1873),  L.  R.  2  C.  C.  E. 
22  at  p.  27. 

The  foUowing  seems  to  be  a  correct  définition: — 

A  deed  is  a  writing  (i.)  on  paper,  vellum  or  parch-  Définition  of 
ment,  (ii.)  sealed  and  (iii.)  delivered,  whereby  an  interest, 
right,  or  property  passes,  or  an  obligation  binding  on 
some  person  is  created,  or  which  is  in  affirmance  of  some 
act  whereby  an  interest,  right,  or  property  has  passed. 

It  is  unnecessary  to  extend  the  above  définition  so  as  to  comprise  Where 
documents  of  the  nature  aforesaid,  whereby  an  interest,  right  or  alsdaims. 
property  would,  but  for  the  disclaimer  of  the  grantee,  hâve  passed, 
as  the  better  opinion  seems  to  be  that  in  cases  of  disclaimer  the 
property  vests  in  the  grantee  until  disclaimer  :  MaUott  v.  Wilson, 
[1908]  2  Ch.  494. 

The  foUowing  document  has  been  held  to  be  a  deed  : — a  power  of  P^^f^^ 
attomey  :  R.  v.  Lyon  (1813),  E.  &  R.  C.  C.  255  ;  R.  v.  Faunûeroy 
(1824),  2  Bing.  413;  and  the  foUowing  documents  hâve  been  held 
not  to  be  deeds,  though  written,  sealed,  and  handed  over  by  the 
maker,  even  if  not  delivered  in  the  technical  sensé  : — an  award  : 
Dod  V.  Herbert  (1655),  Styl.  459  ;  Brown  v.  Vawser  (1804),  4  East, 
584  ;  a  Ucense  to  use  a  patented  article  :  Chanter  v.  Johnson  (1845), 
14  M.  &  W.  408;  a  certificate  of  the  grant  of  holy  orders,  or 
*'  letters  of  orders"  :  Reg.  v.  Morton  (1873),  L.  R.  2  C.  C.  R.  22. 

A  deed  must  be  written  on  paper,  vellum,  or  parchment,  **  for  if  Paper 
an  agreement  be  written  on  a  pièce  of  wood,  linen,  the  bark  of  a  ^ 
tree,  a  ôtone,  or  the  like,  and  this  be  sealed  and  delivered,  this  is  no 
good  deed:  "  Shep.  Touch.  54. 

*'  If  a  man  make  a  tally,  and  make  a  bond  thereupon,  and  seal  Xaily 
and  deUver  it  as  his  deed,  yet  it  shaU  not  bind  hhn,  but  he  may  plead  i«8^ffi<îient. 
against  the  same,  that  he  owed  him  nothing,  or  wage  his  law.  For  an 
obligation  ought  to  be  made  in  writing  in  parchment  or  paper,  and 
not  written  upon  any  pièce  of  wood,  as  a  tally  is  :  "  Fitzherbert, 
Nat.  Brev.  122  I.  (9th  éd.  p.  122)  ;  Y.  B.  25  Edw.  III.  (1851)  83, 
pi.  9;  44  Edw.  III.  (1870)  21,  pi.  23,  and  12  Hen.  IV.  (1410) 
23,  pi.  3. 

"A  deed  cannot  be  written  upon  wood,  leather,  cloath,  or  the  like,  wood  or  linen 
but  onely  upon  parchment  or  paper,  for  the  writing  upon  them  caii  ii^^c^^*- 
ieast  be  vitiated,  altered,  or  corrupted  :  "  Go.  Litt.  35  b. 
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4  WHEN   READING   OVER   NECESSARY. 

"  And  hère  it  îs  to  be  understood  that  it  (a  deed  îndented)  ougbk 
to  be  in  parchment  or  in  paper.  For  if  a  writing  be  made  upon,  a 
peece  of  wood,  or  upon  a  peece  of  linen,  or  in  the  barke  of  a  tree,  or 
on  a  8tone  or  the  like,  &c.,  and  the  same  be  sealed  or  delivered,  yet 
it  is  no  deed,  for  a  deed  must  be  written  either  in  parchment  or 
paper,  as  before  is  said,  for  the  writing  upon  thèse  is  least  subject 
to  altération  or  corruption  :  "  Go.  Litt.  229  a.  A  similar  passage  is 
to  be  found  in  Blackstone,  Com.  Bk.  IL  c.  20  (2nd  éd.,  p.  297). 

Print.  The  writing  may  be  in  any  language  and  in  any  hand  :  Shep. 

Touch.  64  ;  and  may  be  in  print  :  2  Bl.  Com.  Bk.  II.  c.  20  (2nd  éd., 
p.  297)  ;  may  be  written  in  the  third  or  first  person  :  Littleton, 
ss.  371,  373;  and  may  be  in  a  book:  Fox  v.  Wright  (1597),  Cro. 
Eliz.  618. 

when  reaciing      If  the  party  to  seal  a  deed  be  blind  or  illiterate  and  désire  to  hâve 

gjiy.  '  it  read  (or  its  contents  declared),  it  must  be  read  (or  the  contents 
declared),  but  if  he  do  not  désire  to  hâve  it  read  or  its  contents 
declared,  or  if  the  party  to  seal  a  deed  can  read  it  and  does  not, 
then  it  is  good  though  it  is  contrary  to  his  mind.  And  if  it  be  read 
falsely,  or  its  contents  falsely  declared,  and  the  party  seal  and 
deliver  it,  it  is  not  his  deed  :  Shep.  Touch.  56. 

"  Now  the  ruie  of  law  is  that  if  a  person  who  seals  and  delivers 
a  deed  is  misled  by  the  misstatements  or  misrepresentations  of  the 
persons  procuring  the  exécution  of  the  deeds,  so  that  he  does  not 
loiow  what  is  the  instrument  to  which  he  puts  his  hand,  the  deed  is 
not  his  deed  at  ail,  because  he  was  neither  minded  nor  intended  to 
sign  a  document  of   that  character  or  class,  as^,  for  instance,  a 

Wheadeedis  release  while  intending  to  exécute  a  lease.  Such  a  deed  is  void. 
But  I  cannot  come  to  that  conclusion  hère.  The  défendants  trusted 
Jackson  both  as  their  brother  and  solicitor,  and  cannot  be  said  to 
hâve  been  guilty  of  négligence  in  so  doing.  On  the  évidence  it  is 
clear  that  nothing  was  said  to  mislead  them  as  to  the  nature  of  the 
instrument  they  were  executing.  It  is  doubtful  how  far  they  mider- 
stood  the  nature  of  the  deeds,  but  it  is  in  my  opinion  clear  upon 
the  évidence  that  they  knew  that  the  deeds  dealt  in  some  way  with 
their  houses.  This  contention  therefore  fails."  Per  Cotton,  L.J., 
Nat.  Prov.  Bank  v.  Jackson  (1886),  88  Ch.  D.  1  at  p.  10. 

The  authorities  in  support  of  the  proposition  are  :  Shep.  Touch. 
54  and  56  ;  Bl.  Com.  Bk.  II.  c.  20  (2nd  éd.,  pi.  804)  ;  Com.  Dig. 
Fait,  B.  2  ;  Manser's  Case  (1588),  2  Rep.  8  a  ;  Moore,  182,  pi.  826  ; 
Thoroughgood's  Case  (1588),  2  Eep.  9a  ;  1  Andersen,  129;  S.  C.  suh 
nom.  Thoroughgood  v.  Ttumer,  Moore,  148  ;  Shtdter's  Case  (1611),  12 
Eep.  90;  R.  v.  Inhabitants  of  Longnor  (1888),  4  B.  &  Ad.  647  ;  1 
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N.  it  M.  576  ;  Poster  v.  Mackinnon  (1869),  L.  E.  4  C.  P.  704  at 
p.  711  ;  Hunier  v.  Walters  (1871),  L.  E.  7  Ch.  75  ;  but  unless  actual  Whenoniy 
misBtatement  of  the  effect  of  the  deed  is  made  the  deed  is  only  ^<^^^^^®- 
voidable:  Nat.  Prov.  Bank  v.  Jackson  (1886),  88  Ch.  D.  1  ; 
Ktng  V.  Svdth,  [1900]  2  Ch.  425.  If  three  obligations  are  written 
on  one  pièce  of  parchment  and  one  only  is  read  to  an  illiterate 
person  who  exécutes  the  deed,  he  is  only  bound  by  such  obligation  : 
Pifjofs  Case  (1614),  11  Eep.  26  b  at  p.  27  b. 

Signing  is  not  necessary  to  make  a  deed  valid  as  such  at  common  Signing 
law,  nor,  contrary  to  Blackstone's  opinion,  Com.  Bk.  II.  c.  20  (2nd  éd.,  ""^«^^^^""y- 
p.  805),  by  the  Statute  of  Frauds  (29  Car.  II.  c.  8).  **  But  whether 
the  parties  to  the  deed  wrîte  in  the  end  their  names  or  set  to  their 
marks,  as  it  is  commonly  used,  it  matters  not  at  ail  (as  I  think)  for 
that  is  not  meant  where  it  is  said  that  every  deed  ought  to  hâve 
writing:"  Termes  de  la  Ley,  s.v.  "  Fait;  "  Preston  in  Shep.  Touch. 
56;  Shep.  Touch.  60  ;  8  Prest.  Abst.  61  ;  Cromwell  v.  Omnsden  (1697), 
2  Salk.  462  ;  1  Ld.  Eaym.  885  ;  Holt,  502  ;  S.  C,  suh  nom.  Crom- 
well V.  GrirnscUde,  Comb.  477  ;  EUiot  v.  Davies  (1800),  2  Bos.  &  Pul. 
338;  Wright  v.  Wakeford  (1811),  17  Ves.  454  at  p.  459;  Taunton 
V.  Pépier  (1820),  6  Madd.  166;  Aveline  v.  Whisson  (1842),  4  Man. 
&  Gr.  801  ;  Chert^  v.  Heming  (1849),  4  Ex.  681  ;  Tupper  v.  FotUkes 
(1861),  9  C.  B.  N.  S.  797;  see  especially  per  Williams,  J.,  at 
pp.  801  and  808.  Of  course  in  practice  the  signature  should 
never  be  omitted. 

But  if  a  document  be  required  to  be  under  hand  and  seal,  when  signing 
e.g.y  the  exécution  of  a  power,  then  it  is  not  well  executed  as  an  ^^^^^^^ary. 
exécution  of  the  power  if  it  be  sealed  and  delivered  only  without 
being  signed,  though  it  would  be  a  good  deed.  Ând  if  reliance  has 
to  be  placed  on  the  provisions  of  sect.  12  of  the  Law  of  Property 
Act,  1859  (22  &  28  Vict.  c.  85),  signing  may  be  necessary,  as  the 
Act  provides  "a  deed  hereafter  executed  in  the  présence  of  and 
attested  by  two  or  more  witnesses  in  the  nianner  in  which  deeds  are 
ordinarUy  executed  and  attested  shall,  so  far  as  respects  the  exécution 
and  attestation  thereof,  be  a  valid  exécution  of  a  power  of  appoint- 
ment  by  deed  or  by  any  instrument  in  writing  not  testamentary, 
notwithstanding  it  shall  hâve  been  expressly  required  that  a  deed 
or  instrument  in  writing  made  in  exercise  of  such  power  should  be 
executed  or  attested  with  some  additional  or  other  form  of  exécution 
or  attestation  or  solemnity:  provided  always  that  this  provision 
ehall  not  operate  to  defeat  any  direction  in  the  instrument  creating 
the  power  that  the  consent  of  any  particular  person  shall  be  neces- 
sary to  a  valid  exécution,  or  that  any  act  shall  be  performed  in 


Digitized  by 


Google 


6  SEALING   OP   DEEDS. 

order  to  give  validity  to  any  appointment,  having  no  relation  to  tlie 
mode  of  executing  and  attesting  the  instrument,  and  nothing  herein 
contained  shall  prevent  the  donee  of  a  power  from  executing  it  con- 
formably  to  the  power  by  writîng  or  otherwise  than  by  an  instru- 
ment executed  and  attested  as  an  ordinary  deed,  and  to  any  such 
exécution  of  a  power  this  provision  shall  not  extend." 
Sealing  Sealing  is  essential  to  a  deed.     '^  The  fourth  thing  required  in 

every  well  made  deed  is  that  it  be  sealed  ;  no  writing  without  a  seal 
can  be  a  deed  :  "  Shep.  Touch.  56  ;  Co.  Litt.  6  a,  85  b,  and  171  h  ; 
Termes  de  la  Ley,  8.v.  "  Fait  ;  "  Blackstone,  Com.  Bk.  II.  c.  20 
(2nd  éd.,  p.  805);  Perk.  s.  180;  Ooddard's  Case  (1584),  2  Eep.  4  b 
at  p.  6  a  ;  Hoïlingworth  v.  Ascue  (1592),  Cro.  Eliz.  855  ;  Southwel  v. 
Brown  (1596),  Cro.  Eliz.  571  ;  Cahell  v.  Vaughan  (1670),  1  Wms. 
Saunders,  291  (see  notes);  1  Vent.  34;  2  Keble,  525,  528;  1  Sid. 
420  ;  Putt  V.  Nosworthy  (1671),  1  Vent.  185.  But  a  deed  need  not 
be  sealed  by  the  party,  or  with  bis  seal,  if  he  recognises  the  seal 
as  hîs.  Any  seal  will  do,  even  a  borrowed  seal  :  Bracton,  Lib.  II. 
c.  16,  s.  12,  fo.  88  ;  Britt.  Lib.  II.  c.  8,  s.  10,  fo.  101  ;  Fleta, 
Lib.  III.  c.  14,  s.  18.  "  Itis  nothing  to  charge  whether  it  be  sealed 
with  the  seal  of  the  grantor  or  not,  or  by  a  stranger,  or  by 
tlie  grantor  ''  :  Perk.  s.  130,  and  see  s.  131  ;  Shep.  Touch.  57. 

Not  only  may  any  seal  be  used,  but  so  may  "  a  stick  or  any  such 
like  thing  which  doth  make  a  print  :  "  Shep.  Touch.  57.  In 
Termes  de  la  Ley,  8,v.  "  Fait,"  référence  is  made  to  a  charter  of 
Edward  III.  of  which  the  last  two  Unes  run  in  the  English 
translation  thus — 

'*  And  in  witness  that  it  was  sooth 
He  bit  the  wax  with  his  foretooth," 


What  18  a 
«ufticient 
seal. 


Another  instance  of  biting  the  wax  is  mentioned  in  the  same  place. 
An  impression  made  in  ink  with  a  wooden  block  is  sufficient: 
Reg.  V.  Inhahitants  of  St.  Paul,  Covent  Garden  (1845),  7  Q.  B.  282. 
This  was  an  order  of  justices  for  removal  of  a  pauper  and  not  a 
deed,  but  one  of  the  questions  debated  was  whether  it  was  well 
sealed.  "  To  constitute  a  sealing  neither  wax  nor  wafer,  nor  a  pièce 
of  paper,  nor  even  an  impression  is  necessary  :  "  per  Bovill,  C.J., 
In  re  Sandilands  (1871),  L.  R.  6  C.  P.  411  at  p.  418  ;  S.  C.  svb 
nom.  Re  Mayer,  19  W.  E.  641.  **  The  sealing  of  a  deed  need  not 
be  by  means  of  a  seal,  it  may  be  done  with  the  end  of  a  ruler  or 
anything  else.  Nor  is  it  necessary  that  wax  should  be  used  :  *'  per 
Byles,  J.,  lUd.  But  some  act  must  be  done  **  with  the  intention  of 
sealing  :  "  per   Montagne   Smith,  J.,   Ibid. ,    and  see   Sugden  on 
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Powers,  c.  7,  s.  4,  par.  9  (8th  éd.  p.  232).  **  If  the  finger  be  pressed 
on  the  ribbon  that  may  amount  to  a  sealing  :  "  per  Gotton,  L.  J., 
Nat.  Prov.  Bank  ofEngland  v.  Jackson  (1886),  38  C.  D.  1  atp.  11  ; 
84  W.  R.  597.  The  question  whether  a  deed  was  or  was  not 
sealed  by  a  particalar  person  is  one  of  fact  to  be  determined  on 
the  évidence  given  in  each  case  :  per  Cotton,  L.J.,  Nat.  Prov. 
Bank  of  England  v.  Jackson,  ubi  stip. 

One  pièce  of  wax  will  serve  for  several  executing  parties,  provided  One  seai 
they  make  distinct  and  several  prmts:  Shep.  Touch.  57;   Perk.  8'^®*^^^°^ 
s.  184  ;  and  one  person  may  by  proper  authority  seal  on  behalf 
of  several  executing  parties  if  those  parties  treat  the  seal  as  their 
seal:  Shep.  Touch.  57;  Perk.  ss.  180,  181  ;  Lovelace's  Case  (1632), 
W.  Jo.   268  ;  Bail  v.  Dimsteirille  (1791),  4  T.  R.  818  ;  Cooch  v. 
Goodman  (1842),  2  Q.  B.  580  at  p.  598;   but  the  person  so  sealing 
most  hâve  authority  to  seal  on  behalf  of  the  others,  or  those  parties 
most  treat  the  seal  as  their  seal  :  Shep.  Touch.  57  ;   Harrison  v. 
Jacksm  (1797),  7  T.  B.  207  ;  Elliot  v.  Davis  (1800),  2  Bos.  &  P. 
888  ;  and  a  partner  has  no  gênerai  authority  to  exécute  a  deed  in  Partners, 
the  namesof  hisco-partners:  Marchant  v.  Merton,  [1901]  2  K.  B. 
829;  but  if  he  exécutes  in  the  partnership  name  the  exécution  is 
a  good  exécution  by  him  personally  :   Metcalfe  v.  Rycroft  (1817), 
6  M.  &  S.  75. 

The  seal  may  be  affixed  to  the  document  before  it  is  actually 
written,  it  must  be  affixed  before  the  document  is  delivered  :  see 
Preston  in  Shep.  Touch.  p.  57  ;  Finch,  Law,  Bk.  II.  c.  2,  108. 

A   paper  not   under   seal    may    be   incorporated    in    a    deed  :  Unsealed 
RoutUdge  v.  Burrell  (1789),  1  Hy.  Bl.  255.  S'^^rate.i 

In  lie  Sandilands  (1871),  L.  R.  6  C.  P.  411,  a  deed  which  had  what  is 
been  sent  to  Melbourne  to  be  executed  and  acknowledged  by  a  sufficient 
married  woman  under  a  spécial  commission,  and  retumed  with  a 
certificate  of  the  commissioners  that  it  had  been  duly  acknowledged, 
and  an  attestation  clause  stating  that  the  deed  had  been  signed, 
sealed,  and  delivered,  was  held  to  hâve  been  in  fact  sealed  though 
there  were  only  green  ribbons,  without  any  seal  or  impression 
thereon,  attached  to  the  place  where  the  seal  should  hâve  been  ; 
but  in  Nat.  Prov.  Bank  of  England  v.  Jackson  (1886),  38  C.  D. 
1  ;  84  W.  R.  597,  Cotton,  L. J.,  in  commenting  on  that  case,  said 
the  certiiicate  (of  the  commissioners),  not  the  attestation  clause 
must  hâve  been  relied  on  as  évidence  of  due  exécution,  and  if  not 
he  could  not  agrée  with  the  décision  ;  and  Lindley,  L.J.,  said  it  was 
"  a  good-natored  décision  in  which  I  am  not  sure  that  1  could  hâve 
concorred." 
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WTiatis 

inBufficîent 

sealing. 


Delivery. 


Altération 

before 

delivery. 

Charters  of 
feoflfment. 


In  Nat.  Prov.  Bank  of  England  v.  Jackson  (1886),  33  CD.  1; 
34  W.  R.  597  ;  a  voluntary  conveyance  which  had  only  a 
pièce  of  ribbon  attached  to  the  place  where  the  seal  should 
bave  been,  and  no  seal  nor  impression  thereon,  and  wbich  had  been 
retained  by  the  grantor,  and  of  wbich  the  grantee  was  in  ignorance, 
was  held  never  tohave  been  in  fact  sealed,  and  to  be  invalid  though 
the  attestation  clause  stated  it  was  signed,  sealed,  and  delivered,  and 
the  witness  admitted  bis  signature  as  a  witness,  but  could  remember 
nothing  about  the  exécution  ;  and  in  Re  BcUkis  Consolidated  Co. 
Limited  (1888),  86  W.  R.  892  ;  58  L.  T.  800  ;  a  transfer  of  shares 
contained  only  a  place  for  a  seal  but  no  impression,  and  though  the 
attestation  clause  stated  the  instrument  to  bave  been  signed,  sealed 
and  delivered,  North,  J.,  refused  to  présume  that  it  had  in  fact 
been  sealed  :  but  semble  in  any  event  the  instrument  was  inoperative 
as  having  been  executed  without  the  name  of  a  transférée. 

Delivery  is  essential  to  a  deed  :  Go.  Litt.  35  b,  171  b  ;  Shep. 
Touch.  50;  Ooddard's  Case  (1584),  2  Rep.  4  b;  for  ''traditio  Jacit 
loqui  chartam  :  "  Clayton's  Case  (1584),  5  Rep.  1  ;  4  Cru.  Dig.  p.  28, 
s.  79  ;  Bl.  Com.  Bk.  IL,  c.  20  (2nd  éd.  p.  306).  "  Delivery  is  that  act 
by  which  effect  is  given  to  the  doed  :  "  Prest.  Abst.  vol.  3.  p.  63. 
''  After  a  deed  is  written  and  sealed,  if  it  be  not  delivered  ail  the 
rest  is  to  no  purpose  :  "  Termes  de  la  Ley,  s.v.  **  Fait."  **  The 
operative  part  of  the  ceremony  is  the  delivery:  ''  per  Keating,  J., 
Tupper  V.  Foidkes  (1861),  9  C.  B.  N.  S.  797  at  p.  803  ;  see  also  per 
Williams,  J.,  Ihid.  at  p.  803.  "  A  deed  bas  no  opération  until 
delivery:  ''  per  Bayley,  J.,  Styles  v.  Wardle  (1825),  4  B.  &  C.  908 
ût  p.  911  ;  Bl.  Com.  Bk.  II.  c.  20  (2nd  éd.  p.  307).  "  Where  a  contract 
is  to  be  by  deed,  there  must  be  delivery  to  perfect  it.  .  .  .  This  is  a 
positive  absolute  rule  of  the  common  law,  which  nothing  but  an 
Act  of  Parliament  can  alter,  and  which  in  my  judgment  ought 
not  to  be  fritfcered  away  :"  per  Martin,  B.,  Xenos  v.  Wickliam  (1863), 
14  C.  B.  N.  S.  435  at  p.  473. 

It  foUows  that  a  deed  can  be  altered  before  delivery  :  Brooke's 
Abr.  tit.  Faits,  327,  pi.  61. 

Lord  Coke  (Co.  Litt.  7  a)  remarks  that  in  ancient  charters  of 
feoffment  there  is  no  mention  of  the  delivery  of  the  deed,  and 
Bracton  (Lib.  IL  c.  16,  s.  12,  fo.  38),  and  Fleta  (Lib.  IH.  c.  14,  s.  13), 
in  discussing  charters  of  feoffment,  mention  sealing,  but  say  nothing 
of  delivery  ;  but  a  charter  of  feoffment  was  merely  évidence  of  a 
conveyance,  and  until  the  Statute  of  Frauds  (29  Car.  IL  c.  3)  was  not 
a  necessary  part  of  it,  tbe  estate  passing  by  livery  of  seisin  :  2  Sanders, 
Uses  and  Trusts,  tit.  Feoffment,  p.  3  (5th  éd.). 
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A  deed  takes  effect  from  delivery,  and  so  if  a  deed  and  will  dealing 
with  the  same  subject-matter  are  made  on  the  same  day,  the  deed  is 
effective,  and  not  the  will  :  Cochin  v.  Heathcote  (1773),  Lofft,  190. 

It  Î8  said  in  Grant  on  Corporations,  p.  1-17,  that  the  affixing  of  Sealing  by 
the  common  seal  to  the  deed  of  a  corporation  is  tantamount  to  a  ^^^ot^**^^^ 
-delivery  ;  and  a  similar  étalement  is  contained  in  Cruise*s  Digest,  «lelivery. 
vol.  4,  tit.  Deed,  c.  2,  s.  81.  But  there  is  no  authority  for  such  a 
proposition;  indeed  what  authority  there  is  on  the  point  is  the 
other  way,  and  the  statement  cannot  be  accepted  as  law.  Grant 
took  the  proposition  from  Comyns'  Digest  (Fait  A.  8),  quoting  aiso 
Anon.  (1674),  1  Vent.  257  ;  Derby  Canal  Co.  v.  Wilinot  (1808),  9 
East,  860;  and  Deaii  and  Chapter  of  Fernes'  Case  (1607),  Davis,  44  b. 
Comyns  gives  as  his  authority  2  EoU.  Abr.  28,  1. 50  (where  WUlis  v. 
Jermin  and  an  extract  from  the  Case  of  the  Dean  and  Chapter  of 
Fer  nés  (both  hereinafter  mentioned)  are  cited),  and  Dav.  44,  which 
is  the  référence  to  that  extract.  (The  point  is  also  referred  to  in 
^  RoU.  Abr.  p.  24, 11.  1  and  25.)  The  editor  of  Comyns  has  added 
A  fnrther  référence  to  Willis  v.  Jermin  (1589),  Cro.  Eliz.  167, 
where  the  décision  is  directly  the  contrary  of  the  proposition. 
•Cruise  gives  no  authority  for  the  proposition,  and  merely  cites 
9  East,   S60,  as  a  qualification  of  it. 

Wood's  Conveyancing,  vol.  1,  p.  194,  quotes  Willis  v.  Jermin^ 
and  makes  a  similar  statement,  citing  EoUe,  loc.  cit.,  and  Dav.  44  b, 
but  adds  **sed  vide  Co.  Litt.  86  a,  note  5."  That  note  cites  Haytvard 
v.  Fidcker  (1627),  W.  Jo.  166  ;  Palmer,  491  ;  and  Dav.  44  ;  Willis  v. 
Jermin;  and  the  case  cited  by  Lord  Haie  at  W.  Jo.  p.  170; 
Palmer,  p.  504.  In  1  EoU.  Abr.  1,  p.  880,  it  is  stated  that  a  corporation 
eut  of  possession  cannot  effectively  seal  a  lease  and  exécute  a  letter 
of  attomey  to  deliver  it  on  the  land,  but  they  might  put  their 
lease  in  writing  and  make  a  letter  of  altorney  to  seal  and  deliver 
the  lease  as  their  deed  ;  but  the  learned  editor  states  that  the  décision 
in  Willis  v.  Jermin  is  to  the  contrary. 

In  Willis  V.  Jeimin  (1589),  Cro.  Eliz.  167  ;  S.  C.  sub  nom.  Willis  The  cases 
4ind  Jermine's  Case,  2  Léon.  97,  a  corporation  who  were  not  in  ^^^^^^  • 
possession  sealed  a  lease  and  gave  a  letter  of  attorney  to  enter  and 
make  delivery  of  the  deed  upon  the  land.  It  was  objected  that  the 
lease  was  not  good,  because  the  corporation  let  the  land  by  putting 
their  seal  to  the  deed,  which  being  a  perfecting  tlie  deed  of  the 
corporation,  there  can  be  no  other  delivery,  and  as  they  were  out 
of  possession  the  lease  was  void,  and  the  delivery  after  by  the 
Attorney,  it  having  a  former  delivery,  is  void  ;  sed  non  allocatur,  for 
ibère  is  no  other  means  for  a  corporation  to  make  a  lease  but  this. 


Digitized  by 


Google 


10  SEALING   BY   CORPORATION   NOT  DEUVERY. 

and  Gawdy,  J.,  said  :   *'  It  is  plain  tbat  ît  is  not  the  lease  or  deed  of 
the  corporation  until  delivery,  as  of  another  person." 

In  the  Case  of  the  Dean  and  Chapter  of  Femes  (1608),  Davis,  42  b,. 
one  of  the  counsel  argaing  the  case  said  (44  b)  :  '^  Et  le  fait  de  un  cor- 
poration ne  besoigne  delivery  corne  le  fait  de  un  natural  person  mes 
le  apposition  del  commone  seale  done  perfection  a  ceo  solement/^ 
but  gave  no  authority  for  the  argument.  (The  références  to  Lib» 
Âss.  are  to  the  rest  of  the  paragraph.)  The  same  point  arose  in 
Hayward  v.  Falchcr  (1627),  W.  Jo.  166  at  p.  170  ;  Palm.  491  at 
p.  604,  where  the  Judges  appear  to  bave  diflfered  as  to  whether  the 
lease  was  or  was  not  good,  and  the  reporters  do  not  agrée  as  to  the 
Judges  who  held  such  différent  opinions.  The  point  arose  again  in 
Qood  V.  Ash  (1675),  3  Keb.  807;  S.  C.  Anon.,  1  Vent.  257.  In  the 
short  report  in  Yen  tris  it  is  stated  tbat  it  was  '^  held  to  be  a  good 
lease,  for  though  the  putting  the  seal  of  a  corporation  aggregate  to 
the  deed  carries  with  it  a  delivery,  yet  the  letter  of  attomey  to 
deliver  it  upon  the  land  shall  suspend  the  opération  of  it  while 
(?  till)  then  ;  "  while  in  the  report  in  Keble  it  is  stated  that 
**  Twisden,  J.,  doubted  "  the  lease  **  was  void,  being  a  perfect  lease 
by  sealing,  and  the  delivery  after  insignificant  ;  but  Haies,  C.J., 
said  that  since  he  came  to  this  Court  it  was  ruled  that  the  later 
Corporation  execution  is  good,  and  the  first  lease  sealed  is  but  as  an  escrow  when 
the  letter  of  attomey  is  delivered  at  the  same  time,  so  Gornian  and 
Willis,  8  Cr.  167  *'  (evidently  a  référence  to  Willis  v.  Jermxn  (1689), 
Cro.  Eliz.  167). 

In  Bei'by  Canal  Co.  v.  Wïlmot  it  was  held  that  a  deed  sealed 
by  a  corporation  was  an  escrow,  for  in  order  to  give  **  the  deed  " 
of  a  corporation  '^  effect,  the  affîxing  of  the  seal  must  be  done 
with  intent  to  pass  the  estate,  otherwise  it  opérâtes  no  more 
than  a  feoffment  would  do  without  livery  of  seisin:**  per  Lord 
EUenborough,  C.J.,  Derhy  Canal  Co.  v.  Wilmot  (1808),  9  East,  860. 

It  is  true  that  in  Gartside  v.  Silkstone  and  Dodworth  Coal  and 
Iron  Co.  (1882),  21  Ch.  D.  762,  Fry,  J.,  says  at  p.  768:  **  A  deed 
executed  by  a  company  requires  no  delivery  to  make  it  effectuai* 
Therefore  there  could  be  nothing  whatever  in  the  nature  of  delivery 
as  an  escrow,  and  the  deed  was  complète  the  moment  that  it 
receîved  the  seal  of  the  company.  I  do  not  forget  that  the  company 
retained  the  debentures  after  they  were  sealed,  as  they  were  entitled 
to  do  until  they  received  tlje  money  for  them  ;  nor  do  I  mean  for 
one  moment  to  indicate  tbat  the  debenture-holders  could  bave  sued 
the  company  upon  the  debentures  before  the  actual  delivery  to 
them,  or  the  actual  payment  of  the  money  by  them;"  but  the 
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latier  part  of  the  sentence  implies  that  delivery  was  necessary  to 
perfect  tbe  deed. 

And  in  Mowatt  v.  Castle  Steel  and  Iran  Works  Co.  (1886), 
84  Ch.  Div.  58,  it  was  held  that  debentures  sealed  by  a  company 
were  not  effective,  and  Gotton,  L.J.,  said  at  p.  62  :  **  Tbe  deben- 
tares  must  be  delivered  before  tbey  can  be  binding  on  the  company. 
The  fact  of  their  being  dated  and  sealed  does  not  show  that  tbey 
were  delivered." 

**  The  affixing  of  the  seal  is  not  enough  :  there  must  be  a  delivery 
of  the  deed  also:  Derby  Canal  Co.  v.  Wilmot  (1808),  9  East,  860. 
Prima  facie  putting  j;he  seal  imports  delivery  ;  yet  if  it  be  intended 
otherwise  it  is  not  so  :"  per  Wills,  J.,  Mayœ-,  éc.  of  Merchants  of 
the  Staple  of  England  v.  Goveimoi'  é  Co.  of  the  Bank  of  England 
(1887),  21  Q.  B.  D.  160  at  p.  165. 

Delivery  may  be  effected  by  words  alone,  or  without  words  by  the  Delivery  how 
acts  or  conduct  of  the  party,  from  which  it  can  be  inferred  that  he  ^  ^ 
intended  to  deliver  the  deed  as  an  instrument  binding  on  him  : 
Co.  Litt.  36  a  and  49  b  ;  Shep.  Touch.  57  ;  Thoroughgood's  Case  (1612) , 
9  Bep.  136  a. 

"No  partieular  technical  form  of  words  or  acts  is  necessary  to 
render  an  instrument  the  deed  of  the  party  sealing  it.  The  mère 
affixing  of  the  seal  does  not  render  it  a  deed;  but  as  soon  as 
there  are  acts  or  words  sufficient  to  show  that  it  is  intended  by  the 
party  to  be  executed  as  bis  deed  presently  binding  on  him  it  is 
Boffîcient.  .  .  .  Any  words  or  acts  that  sufficiently  show  that  it 
was  intended  to  be  finally  executed  will  do  :  "  per  Blackburn,  J., 
Xenos  V.  IVickliam  (1867),  L.  R.  2  H.  L.  296  at  p.  312. 

"  It  is  a  question  of  intention  and  fact  to  be  tried  by  the  jurors  :  ** 
per  Pigott,  B.,  Ibid.  at  p.  309.  ''  Ânything  to  show  that  he  treated 
the  deed  as  bis  is  enough:  "  per  Williams,  J.,  Tupper  v.  Fovlkes 
(1861),  9  C.  B.  N.  S.  797  at  p.  809. 

Thos  it  bas  been  held  a  sufficient  delivery  : — Where  the  deed  was  Examples  of 
delivered  to  B.  to  give  to  C,  who  ref used  to  accept  it  :  Taw  v.  Bui-y  ®  ^^^'^^' 
(1557),  1  And.  4;  Dyer,  167  b  (but  see  Butler  and  Baker' s  Case 
(1591),  8  Eep.  25  a  at  p.  26  b,  and  Whelpdale's  Case  (1604),  5  Bep. 
119).  Where  the  obliger  handed  the  obligation  to  the  obligée  with 
the  words  "  This  will  serve  "  :  Parker  v.  Tenant  (1560),  2  Dy.  192  b, 
pL  26.  Where  the  deed  was  left  behind  and  not  countermanded  : 
Shelton'ê  Case  (1581),  Cro.  Eliz.  7.  Where  a  release  was  cast 
upon  the  table  and  the  releasor  said  :  **  There,  this  will  serve  "  : 
HoUinffworth  v.  Ascue  (1593),  Cro.  Eliz.  355,  461,  494  and  544. 
Where  the  deed  was  given  by  a  third  party  in  the  grantor's  présence 
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and  he  received  the  money  :  Ooodright  v.  Gregory  (1773),  Lofiffc,  889. 
Where  the  parties  met  for  the  purpose  of  executing  the  deed: 
Tupper  V.  t^oulkes  (1861),  9  C.  B.  N.  S.  797.  Where  there  was 
conduct  from  which  delivery  was  inferred  :  Rex  v.  InhahitanU  qf 
Longnor  (1833),  4  B.  &  Ad.  647  ;  Keith  v.  Pratt  (1862),  10  W.  R. 
296  ;  Evans  v.  Grey  (1862),  9  L.  E.  Ir.  539. 

But  in  Stanton  v.  Chamberlain  (1587),  Owen,  95  ;  1  Léon.  140  ; 
S.  C.  8ub  nom.  Cliamberlain  v.  Stanton,  Cro.  Eliz.  122,  where  the 
défendant  caused  a  bond  to  be  written,  and  signed  and  sealed  it,  and 
then  laid  it  upon  the  table,  and  the  plaintiff,  the  défendant  not 
being  présent,  came  and  took  it,  there  was  held  to  be  no  delivery, 
but  *'  if  the  jpry  had  found  that  the  défendant  had  sealed  the  bond 
and  cast  it  upon  the  table  towards  the  plaintiff  to  the  intent  that 
the  plaintiff  should  take  it  as  his  deed,  who  took  the  bond  and  went 
away,  that  had  been  a  good  delivery  ;  or  that  the  plaintiff,  after  the 
sealing  and  casting  on  the  table,  had  taken  it  by  the  commandment 
or  consent  of  the  défendant." 

And  payment  of  interest  by  a  married  woman  after  her  husband's 
death  bas  been  held  not  sufficient  delivery  by  her  of  a  mortgage 
made  by  her  and  her  husband  :  DrybiUter  v.  Bai-tholomew  (1723), 
2  P.  Wms.  127  ;  2  Eq.  Ca.  Abr.  182,  pi.  4. 

In  Gooibight  d.  Carter  v.  Straphan  (1774),  1  Cowp.  201,  a  married 
woman  and  her  husband  had  by  deed  demised  land  of  the  wife's  by 
way  of  mortgage  ;  such  deed  was  of  course  ineffectuai  to  bind  the 
wife,  but  after  her  husband's  death  she  had  signed  (i.)  an  account 
allowing  interest  on  the  mortgage,  (ii.)  a  writing  surrendering 
possession  to  the  executors  of  the  mortgagee,  and  (iii.)  a  direction 
to  the  tenant  to  attorn  tenant  to  the  executors  of  the  mortgagee  ; 
Ileldy  that  thèse  facts  were  a  confirmation  of  the  mortgage  upon 
the  ground  of  their  being  équivalent  to  a  redelivery  of  the  deed, 
which  had  remained  in  the  bands  of  the  mortgagee.  But  on  thîs 
case  Bowen,  L.J.,  said  in  Powell  v.  London  and  Provincial  Bank, 
[1893]  2  Ch.  555  at  p.  563  :  "  I  am  by  no  means  satisfied  that  in 
that  case  there  was  anything  more  than  an  estoppel  which  arose 
between  the  parties  ;  *'  and  the  Court  of  Appeal,  in  Powell  v.  London 
and  Provincial  Bank,  ubi  sup.  affirming  Wright,  J.,  [1893]  1  Ch.  610, 
held  that  redelivery  of  a  transfer  of  shares  signed  in  blank  and 
given  as  security  for  a  debt  to  the  transférées  and  afterwards  filled 
up  by  them  with  their  name  could  not  be  presumed,  though  the 
transférées  gave  notice  to  the  transferor  of  their  intention  to 
register  the  transfer,  and  credited  him  in  account  with  the  dividends 
received  by  them  after  such  registration,  and  gave  him  notice  of 
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sach  crédits»  and  he  authorised  them  to  sell  the  stock  upon  certain 
conditions.  The  question  of  presuming  redelivery  is  also  discussed 
in  Hudêon  v.  Revett  (1829),  5  Bing.  368. 

A  corporation  must  deliver  its  deeds  at  a  corporate  Deiivery  by 

*  *  corporation. 

meeting  or  by  attomey. 

"  If  delivery  "  (se.  of  a  deed  by  a  corporation)  **  be  made  npon  a 
différent  occasion  *'  (Le. y  an  occasion  différent  from  that  on  which  it 
is  sealed)  "  and  not  at  a  corporate  meeting,  it  must  be  done  by  some 
person  acting  under  a  power  of  attomey  from  the  corporation  : 
Anon.  (1675),  1  Vent.  257.  It  seems  to  be  very  old  law  that  (except 
under  a  power  of  attorney,  which  of  course  must  be  subject  to  the 
same  rules  as  any  other  deed)  the  delivery  must  be  made  at  a  duly 
constituted  meeting  of  the  corporation  :  Brooke's  Âbridgment,  tit. 
Corporations,  pi.  72,  citmg  the  Year  Book,  9  Edw.  IV.  (1469)  p.  89, 
a  passage  which  entirely  bears  out  the  Abridgment  :  "per  Wills,  J., 
Mm/or,  éc.  of  Staple  v.  Bank  of  England  (1887),  21  Q.  B.  D.  160 
at  p.  166.  But  delivery  as  an  escrow  at  the  corporate  meeting  is 
safficient,  and  on  performance  of  the  condition  no  further  delivery 
is  necessary. 

As  a  matter  of  practice,  the  directors  of  joint  stock  and  other  Tradiag 
trading  companies  are  in  the  habit  of  executing  deeds,  on  behalf  of  ^n>o«»tion8, 
sucb  companies,  otherwise  than  at  a  meeting  of  the  company  (i.e., 
of  the  shareholders),  and  their  authority  for  doing  so  would  appear 
to  be  the  statutory  force  given  to  the  articles  of  association  of  joint 
stock  companies  by  the  provisions  of  the  Companies  Acts,  1862  to 
1900,  or  the  fact  that  business  can  only  be  carried  on  by  their  so 
doing.  ''  Whoever,  as  a  matter  of  practice,  manages  the  affairs  of  a 
trading  corporation,  must  of  necessity  be  able  to  use  the  seal  for 
those  acts  which  he  is  authorised  to  perform  :  "  per  Cairns,  L.J., 
Re  Bamed'8  Banking  Co.  (1867),  L.  E.  8  Ch.  105  at  p.  116. 

It  is  not  necessary  that  a  deed  be  physically  delivered  to  the  Grantormay 
grantee  or  other  parly  to  the  deed  :  Alford  v.  Lee  (1586),  Cro.  Eliz.  pc^j^ion. 
54  ;  Doe  d.  Oamons  v.  Knight  (1826),  8  D.  &  E.  848  ;  5  B.  &  C. 
671  ;  4  L.  J.  (0.  S.)  K.  B.  161  ;  nor  that  it  should  be  physically 
delivered  to  any  person  or  pass  out  of  the  maker's  control 

If  the  delivery  is  complète  and  uncondiiional  it  is  not  the  less  so 
beeause  the  maker  retains  the  deed  in  his  possession  :  Xenos  v. 
Wickham  (1862),  18  C.  B.  N.  S.  381  ;  (1868),  14  C.  B.  N.  S.  485  ; 
(1867),  L.  E.  2  H.  L.  296. 

'*  In  the  ordinary  case  of  a  deed  executed  and  left  with  the  party's 
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attorney,  unless  it  îs  delivered  to  the  attomey  as  an  escrow,  not  to 
be  delivered  until  the  considération  money  is  paid  or  some  other 
condition  is  performed,  it  opérâtes  as  a  perfect  deed  :  "  per 
Williams,  J.,  Kidner  v.  Keith  (1863),  15  C.  B.  N.  S.  85  at  p.  40. 

"  Everytbing  was  done  on  the  part  of  the  company  which  was 
intended  to  be  done  to  complète  the  exécution  ;  and  from  thaï 
moment,  although  the  policy  was  retained  by  the  company  until 
sent  for  by  the  assured  or  their  broker,  it  was  a  binding  and  com- 
plète instrument:"  per  Mellor,  J.,  Xejios  v.  Wickham  (1863), 
14  C.  B.  N.  S.  435  at  p.  451. 

*'  The  efficacy  of  a  deed  dépends  on  its  beingsealed  and  delivered 
by  the  maker  of  it,  not  on  his  ceasing  to  retain  possession  of  it  :  " 
per  Lord  Cranworth,  Xenos  v.  Wickham  (1867),  L.  E.  2  H.  L.  296 
at  p.  323. 

**  Was  it  essential  that  the  deed  should  be  given  out  of  the  dé- 
fendantes possession  in  order  to  its  perfect  delivery  as  an  operative 
instrument  ?  I  know  of  no  such  necessity  in  law  or  good  sensé  :  " 
per  Pigott,  B.,  Xenos  v.  Wickham  (1867),  L.  R.  2  H.  L.  296  at 
p.  309. 

Authorities  to  the  same  effect  are  Barlotv  v.  Heneage  (1702),  Prec. 
Ch.  211  ;  2  Eq.  Ca.  Abr.  283,  B.  2  ;  Ladij  Hudson's  Case  (1704), 
2  Eq.  Ca.  Abr.  52,  pi.  6  ;  Clavering  v.  Clavemig  (1704),  Prec.  Ch. 
235  ;  2  Vern.  473  ;  1  Eq.  Ca.  Abr.  24,  pi.  6  ;  afiBrmed  on  appeal 
in  D.  P.  (1705),  7  Bro.  P.  C.  410  ;  Sepalino  v.  Twitty  (1729),  Sel. 
Ca.  Ch.  temp.  King,  75  ;  2  Eq.  Ca.  Abr.  287  ;  Boughton  v.  Boughton 
(1739),  1  Atk.  625  ;  Qmgeon  v.  Gerrard  (1840),  4  Y.  &  C.  Exch. 
119;  Alleyne  v.  Alleyne  (1845),  2  Jo.  &  Lai  544;  Phillips  v. 
Edwards  (1864),  38  Beav.  440  at  pp.  446,  447  ;  while  Naldred  v. 
Gilham  (1719),  1  P.  Wms.  577  ;  2  Eq.  Ca.  Abr.  52,  pi.  7  ;  Cotton 
v.  King  (1726),  2  P.  Wms.  358;  2  Eq.  Ca.  Abr.  53,  pi.  10;  and 
King  v.  Cotton  (1732)  2  P.  Wms.  674,  are  décisions  to  the  contrary. 

The  opération  of  a  deed  is  not  suspended  by  the  fact  that  the 
person  entitled  to  the  benefit  of  it  is  ignorant  of  its  existence. 

Where  land  was  limited  to  A.  for  life,  remainder  to  his 
son  in  tail,  remainder  to  B.,  and  A.  before  the  birth  of  any  son 
surrendered  his  life  estate  to  B.,  who  was  unaware  thereof  until 
after  the  birth  of  a  son  to  A.,  but  then  accepted  the  surrender, 
heldy  the  surrender  was  good:  Sir  Simon  Leech's  Case  (1692), 
Carth.  250  ;  S.  C.  sub  nom.  Thompson  v.  Leach,  1  Show.  296  ; 
8  Mod.  296  ;  2  Vent.  198  ;  3  Lev.  284  ;  2  Salk.  618. 

Voluntary  settlement  never  communicated  to  the  beneficiaries, 
retained  by  the  settlor  and  found  after  his  death  among  his  waste 
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papers,  upheld  against  a  subséquent  voluntary  setilement  made 
public,  and  against  a  will  :  Clavering  v.  Clavenng  (1704),  2  Vern. 
478,  1  Eq.  Ca.  Abr.  24,  pi.  6  ;  on  appeal  (1705),  7  Bro.  P.  C,  Ed. 
Tom.  410  ;  Barlow  v.  Heneage  (1702),  Prec.  Ch.  211  ;  2  Eq.  Ca.  Abr. 
283,  B.  2  ;  and  Cecil  v.  Butchei-  (1821),  2  J.  &  W.  565. 

Mortgagor  retained  mortgage  deed  in  his  own  possession  and  did  Mortgage. 
not  communicate  its  existence  to  the  mortgagee  :  it  was  found  after 
his  death.  Held,  that  it  took  effect  from  its  exécution  and  was 
good  against  creditors  :  Exton  v.  Scott  (1883),  6  Sim.  81  ;  Fletcher 
V.  Fletcher  (1844),  4  Ha.  67  ;  lie  Way's  Tnists  (1864),  2  De 
O.  J.  k  S.  365. 

A.,  being  indebted  to  a  bank,  executed  a  mortgage  to  them  which 
was  retained  by  his  soUcitor  till  after  A.'s  bankruptcy,  and  then 
handed  over  by  the  soliciter  to  the  bank.  Held,  that  it  was  good 
as  against  the  assignée  in  bankruptcy:  Qrugeon  v.  Geirard  (1840), 

4  Y.  &  Col.  Ex.  119  ;  Sharp  v.  Jackson,  [1899]  A.  C.  419  ;  Re 
MacCallum,  MacCalUim  v.  MacCaUam,  [1901]  1  Ch.  143. 

The  doctrine  applies  to  trust  estâtes:  SUjgers  v.  Evans  (1855),  Trust  estâtes. 

5  E.  &  B.  367  ;  Standing  v.  Boaring  (1885),  L.  E.  31  Ch.  D.  282  ; 
Mallott  V.  WiUon  [1903],  2  Ch.  494. 

The  opération  of  a  deed  is  not  suspended  by  the  absence  of  EflFectof 
notice  to  trustées,  where  such  notice  is  essential  for  perfecting  an  not^^^o 
assignment  made  by  the  deed  :  Donaldson  v.  Donaldson  (1854),  trustées. 
Kay,  711  ;  Re  Way's  Trusts  (1864),  2  De  G.  J.  à  S.  365. 

If  an  instrument  be  delivered  to  take  effect  on  the  happening  of  Escrows. 
a  specified  event,  or  upon  condition  that  it  is  not  to  be  operative  until 
some  condition  is  performed,  then  pending  the  happening  of  the 
event  or  the  performance  of  the  condition  the  instrument  is  called 
an  escrow.  "  The  maker  [of  a  deed]  may  so  deliver  it  as  to  sus- 
pend or  qualify  its  binding  effect.  He  may  déclare  that  it  shall 
hâve  no  effect  until  a  certain  time  has  arrived,  or  till  some  condi- 
tion has  been  performed,  but  when  the  time  has  arrived,  or  the 
condition  has  been  performed,  the  delivery  becomes  absolute,  and 
the  maker  of  the  deed  is  absolutely  bound  by  it,  whether  he  has 
parted  with  the  possession  or  not.  Until  the  specified  time  has 
arrived,  or  the  condition  has  been  performed,  the  instrument  is 
not  a  deed.  It  is  a  mère  escrow  :  "  per  Lord  Cranworth,  Xenos  v. 
Wickliam  (1867),  L.  E.  2  H.  L.  296  at  p.  323. 

Sheppard  draws  a  distinction  between  two  kinds  of  escrow:  Sheppards 
(i.)  where  the  grantor  delivers  the  deed  to  A.  to  deliver  to  the  ^^t^^^^^^"»- 
grantee  on  fulfilment  of  a  condition  or  the  happening  of  an  event, 
in   which  case  the  deed  requires  a  second  delivery  to  make  it 
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DELIVERY   TO  CRANTEE   AS   ESCROW. 


No  formai 

words 

necessary. 


Escrow  may 
be  handed  to 
grantee. 


effective;  (ii.)  where  the  grantor  delivers  the  deed.to  take  effect 
upon  tbe  fulfilment  of  a  condition  or  the  happening  of  an  event^ 
but  without  requiring  a  second  delivery,  in  which  case  the  deed 
becomes  effective  on  the  fulfilment  of  the  condition  or  happening 
of  the  event  without  more  :  Shep.  Touch.  59. 

In  Shep.  Touch.  (p.  58)  "two  cautions  *'  are  given,  viz.,  (i.)  that 
an  apt  and  proper  form  of  words  be  used  :  the  instrument  must  be 
expressly  delivered  "  as  an  escrow  *'  and  not  "  as  a  deed  "  ;  and 
(ii.)  that  it  must  be  delivered  to  a  stranger,  and  not  to  the  person 
who  takes  the  benefit  of  it.  But  neither  of  thèse  propositions  is 
now  law.  As  regards  the  first  proposition  :  "  It  was  not  necessary 
that  any  express  words  should  be  used  at  the  time.  The  conclu- 
sion was  to  be  drawn  from  ail  the  circumstances.  It  obviated 
ail  question  as  to  the  intention  of  the  party  if  at  the  time  of 
the  delivery  he  expressly  declared  that  he  dehvered  it  as  an 
escrow  ;  but  that  was  not  essential  to  make  it  an  escrow  :  "  per 
Abbott,  CJ.,  Mun-atj  v.  Earl  Stair  (1823),  2  B.  &  C.  82  at  p.  88  ; 
8  D.  &  B.  278.  "It  is  quite  settled,  that  it  is  not  neces- 
sary, in  delivering  an  instrument  as  an  escrow,  to  say  that  it 
is  delivered  as  an  escrow  :  *'  per  Sugden,  C,  Nash  v.  Flynn 
(1844),  1  Jo.  &  Lat.  162  at  p.  175  ;  6  Ir.  Eq.  Eep.  565. 
And  as  regards  the  second  proposition,  the  rule  laid  down  in 
the  old  books  means  that  the  delivery  must  be  ''of  a  character 
negativing  its  being  a  delivei^  to  the  grantee  or  to  the  party 
who  is  to  hâve  the  benefit  of  the  instrument.  ...  If  upon  the 
whole  of  the  transaction  it  be  clear  that  the  delivery  waa  not 
intended  to  be  a  delivery  to  the  grantee  at  that  time,  but  that  it 
was  to  be  something  différent,  then  you  must  not  give  effect  to  the 
delivery  as  being  a  complète  delivery,  that  not  being  the  intent  of 
the  persons  who  executed  the  instrument  :  '*  per  Hall,  V.-C, 
Watkinsv,  Nash  (1875),  L.  B.  20  Eq.  262  at  p.  266  ;  and  see  Fmmess 
V.  Meek  (1857),  27  L.  J.  Ex.  84. 

In  a  case  where  A.  B.  and  W.  were  trustées  of  a  sum  of  9,000Z. 
lying  idle  in  the  hands  of  W.,  who  was  also  solicitor  to  the  plain- 
tiff  Company  which  had  property  to  mortgage,  and  W.  preparéd  a 
mortgage  by  the  company  to  A.  B.  and  himself  of  the  property 
for  9,000Z.  which  the  company  executed  and  delivered  to  W.,  who 
never  paid  the  money  to  the  company,  it  was  held  that  the 
deed  was  not  intended  to  be  delivered  as  an  escrow  :  but  '*  We 
are  not  preparéd  to  go  so  far  as  to  say  that  as  Wynne  was  himself 
one  of  the  mortgagees  and  a  party  to  the  deed  it  could  not  in  point 
of  law  be  an  escrow  in  bis  hands,''  and,  after  referring  to  authorities. 
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''But  the  language  is  very  gênerai,  and  we  aro  not  at  ail 
satîsfied  that  the  law  is  so  rigid  as  to  cornpel  the  Court  to  décide 
that,  where  there  are  several  grantees  and  one  of  them  is  also  the 
soliciter  of  the  grantor  and  of  the  other  grantees  and  the  deed  is 
delivered  to  him,  évidence  is  not  admissible  to  show  the  character 
in  which  and  the  terms  upon  whieh  the  deed  was  so  delivered.  To 
exchide  such  évidence  appears  to  us  unreasonable,  and  we  do  not 
think  we  are  compelled  by  authority  to  exclude  it  :  "  per  Lindley, 
M.B.,  London  Freehohl  and  Leasehokl  Property  Co,  v.  Suffield^ 
[1897]  2  Ch.  608  at  p.  621  ;  66  L.  J.  Ch.  790  ;  77  L.  T.  445  ; 
46  W.  E.  102. 

The  old  rule  probably  depended  on  estoppel,  for  "  when  there  is 
a  delivery,  that  estops  the  parties  to  the  deed  ;  that  is  a  technical 
reason  why  a  deed  cannot  be  delivered  as  an  escrow  to  the  other 
party  :  "  per  Crompton,  J.,  Pyne  v.  Campbell  (1856),  6  E.  &  B.  370 
at  p.  874  ;  25  L.  J.  Q.  B.  277  ;  2  Jur.  N.  S.  641. 

The  authorities  for  the  old  rule  are  :  Morice  v.  Leigh  (1537),  Dyer,  oïd 
84  b;  Whyddon's  Case  (1595),  Cro.  Eliz.  520 ;  S.  C.  suh  nom.Whiddon's  ^"thorities. 
Case,  Noy,  6;  PeiTyman's  Case  (1598),  5  Kep.  84;  Williams  v. 
Green  (1601),  Cro.  Eliz.  884  ;  Moore,  642  ;  Blunden  v.  IVood  (1605), 
Cro.  Jac.  85  ;  Tlioroughgood' s  Case  (1612),  9  Eep.  136  b  at  137  a  ; 
Holford  V.  Parker  (1619),  Hob.  246  ;  Port  v.  Midleton  (1650),  Styl, 
251  ;  Ihishel  v.  Pasmore  (1708),  6  Mod.  217  ;  Co.  Litt.  36  a;  Vm. 
Abr.  Fait,  0.  p.  28,  where  are  cited  other  cases  ;  and  Bl.  Corn. 
Bk.  IL  c.  20  (2nd  éd.,  p.  307)  (followed  Verbatim  and  without  com- 
ment in  Stephen's  Corn.  Bk.  IL  pt.  1,  c.  16,  p.  492  (8th  éd.)  ). 
But  Wilcockv.  Heivson  (1596),  Moore  696;  Hawksland  v.  Gatchcl 
(1600),  Cro.  Eliz.  835;  and  Johnson  v.  Henie  (1602),  Noy,  49,  are 
in  accordance  with  the  modem  law. 

Whether  the  document  was  delivered  as  an  escrow  or  as  a  deed  Question  is 
is  a  question  of  what  the  parties  intended,  and  that  intention  may  intention 
appear  either  from  their  statements  or  the  circumstances.  ''  You 
are  to  look  at  ail  the  facts  attending  the  exécution,  to  ail  that  took 
place  at  the  time,  and  to  the  resuit  of  the  transaction,  and  therefore, 
though  it  is  in  form  an  absolute  delivery,  if  it  can  reasonably  be 
inferred  that  it  was  delivered  not  to  take  effect  as  a  deed  till  a 
certain  condition  was  preformed,  it  will  nevertheless  operate  as  au 
escrow  :  "  per  Parke,  B.,  Bowker  v.  Burdekin  (1843),  11  M.  &  W. 
128  at  p.  147  ;  and  see  Johnson  y.  Baker  (1821),  4  B.  &  Aid.  440  ; 
Murray  v.  Earl  of  Stair  (1823),  2  B.  &  C.  82  ;  3  D.  «&  E.  278; 
Orugeon  v.  Gerrard  (1840),  4  Y.  &  C.  Exch.  119;  GiiAgen  v.  Bessei 
(1856),  6  E.  &  B.  986;  26  L.  J.  Q.  B.  36  ;  3  Jur.  N.  S.  212; 
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DEUVERY   NOÏ   NECESSARY   AFTER  CONDITION   PERFORMED. 


Kxamples  of 
deliveiy  as 
escrow. 


Evidence  of 
ci  rcum  stances 
admissible. 


Possession  by 
grantee,  évi- 
dence of 
condition 
performed. 


No  furtlier 
delivery 
necessary 
when  condi- 
tion per- 
formed. 


Grantor  must 
hâve  capacity 
on  delivery  as 
escrow. 


MUlership  v.  Brookes  (1860),  5  H.  &  N.  797  ;  29  L.  J.  Exch.  869  ; 
Kidner  v.  Keith  (1863),  15  C.  B.  N.  S.  35  at  p.  43. 

Thus  the  delivery,  of  a  transfer  of  mortgage  was  held  to  be  an 
escrow,  until  the  mortgage  money  had  been  paid  :  Giiffin  v.  Clowa 
(1854),  20  Beav.  61  ;  and  of  a  conveyance,  until  the  purchase 
money  had  been  paid  :  Phillips  v.  Edicards  (1864),  88  Beav.  440 
at  pp.  446,  447  ;  Walker  v.  Ware  lly.  Co.  (1865),  85  Beav.  52 
at  p.  58. 

The  cîrcum  stances  relied  upon  to  show  delivery  as  an  escrow 
must  be  prior  to  or  contemporaneous  with,  not  subséquent  to, 
the  delivery  :  Doe  d.  Lloi/d  v.  Bennett  (1887),  8  Car.  &  P.  124. 

Evidence  is  of  course  admissible  as  to  what  were  the  circum- 
stances  attending  the  delivery:  per  Jervis,  C.J.,  Davis  v.  Jones 
(1856),  17  C.  B.  625  at  p.  684;  WalUs  v.  Littell  (1861),  11  C.  B.  N.S. 
869;  and  the  question  is  in  gênerai  one  of  fact  for  the  jury:  per 
Channel,  B.,  Furness  v.  Meek  (1857),  27  L.  J.  Ex.  84  at  p.  87  ;  but 
if  the  évidence  is  in  writing,  as  where  the  deed  is  sent  enclosed  in 
a  letter,  the  construction  of  the  writing  is  for  the  Judge  :  Fumess  v. 
Meek,  tihi  svp, 

The  possession  by  the  grantee  of  a  deed,  delivered  to  a  third 
person  as  an  escrow  until  the  performance  of  a  condition,  is  prima 
facie  évidence  of  the  performance  of  that  condition  :  Hare  v.  Haï-ton 
(1888),  5  B.  i&  Ad.  715  ;  2  N.  &  M.  428  ;  8  L.  J.  K.  B.  41. 

It  appears  to  be  doubtful  whether  an  escrow  can  be  delivered  in 
tenus  not  to  take  effect  till  after  the  grantor*s  death  :  per  Goleridge,  J., 
in  Doe  d.  Lloyd  v.  Bennett  (1837),  8  Car.  &  P.  124  ;  but  quaere 
whether  this  can  be  relied  on. 

After  the  happening  of  the  event  or  the  performance  of  the  con- 
dition upon  which  the  delivery  was  to  be  made,  the  escrow  opérâtes 
as  a  deed  without  any  f urther  delivery,  even  though  the  grantor 
or  grantee  or  both  be  dead  or  bave  ceased  to  be  sui  juris  :  Perry- 
man's  Case  (1598),  5  Eep.  84  a;  Graham  v.  Graham  (1791),  1  Ves. 
Jr.  272  at  p.  274;  Coare  v.  GiW€«.(1808),  4  East,  85,  at  p.  94; 
Copeland  v.  Stephens  (1818),  1  B.  &  Aid.  598  at  p.  606;  Frosett  v. 
Walshe  (1617),  Sir  J.  Bridgman,  49  at  p.  51  (where  the  grantor,  being 
a  feme  sole  when  the  deed  was  delivered  as  an  escrow,  married 
before  the  condition  was  performed)  :  but  an  authority  to  a  solicîtor 
to  receive  the  purchase  money,  implied  by  bis  holding  the  deed,  is 
determined  by  the  death  of  the  grantor  :  Newton  v.  Metropolitan 
liailway  (1861),  10  W.  E.  102. 

The  grantor,  moreover,  must  bave  had  capacity  to  exécute  the 
deed  when  it  was  delivered  as  an  escrow  ;  it  is  not  enough  that  he 
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has  that  capacity  when  the  condition  is  performed  :  Shep.  Touch. 
59;  Butler  and  Baker' s  Case  (1590),  3  Rep.  25  a,  at  p.  35  b;  though 
probably  no  estate  passes  till  the  performance  of  the  condition. 
See  Preston,  Shep.  Touch.  59,  and  3  Prest.  Abst.  65,  but  see  Hooper 
V.  Raniêbottom  (1815),  6  Taunt.  12  ;  1  Marsh.  414  ;  4  Camp.  121  ;  4 
Cru.  Dig.  30. 

Equity  will,  of  course,  relieve  against  a  deed  delivered  on  the  Equitable 
faith  of  others  executing  it,  even  if  the  delivery  be  complète,  and  ^^^^' 
not  upon  condition  if  the  others  fail  to  exécute  it.  ''  It  is  well 
settled  that  if  two  persons  exécute  a  deed  on  the  faith  that  a  third 
party  will  do  so,  and  that  is  known  to  the  other  parties  to  the  deed, 
the  deed  does  not  bind  in  equity  if  the  third  refuses  to  exécute,  and 
consequently  on  that  ground  the  deed  could  not  hâve  bound  the 
two  :  "  per  Jessel,  M.R.,  in  Luke  v.  South  Kensington  Hôtel  Co. 
(1879),  11  Ch.  D.  121  at  p.  125.  But  such  an  equity  '*mustbe 
alleged  and  proved  *'  :  per  James,  L.J.,  in  Ex  parte  Harding  (1879), 
12  Ch.  D.  557,  at  p.  564.  Authorities  for  the  proposition  are: 
UnderhiU  v.  Horwood  (1804),  10  Ves.  209,  at  p.  225  ;  Carew's  Case 
(1855),  7  D.  M.  &  G.  43  at  p.  52  ;  Evans  v.  Bremridge  (1855), 
2  K.  &  J.  174  ;  (1856)  8  D.  M.  &  G.  100  ;  Camherlegev.  Laivson  (1857), 

1  C.  B.  N.  S.  709  ;  26  L.  J.  C.  P.  120;  5  W.  E.  237  ;  and  Bond  v. 
Walford  (1886),  32  Ch.  D.  238;  but  in  the  last  case  the  doctrme 
above-mentioned  was  not  referred  to,  and  the  décision  was  based 
upon  principles  appropriate  to  cases  where  marriage  settlements  are 
set  aside  after  exécution  when  the  intended  marriage  is  abandoned. 

The  question  generally  arises  in  cases  of  suretyship,  and  the  Surety. 
equity  "is  founded  on  the  sensible  principle  that  a  surety  is 
entitled  to  hâve  the  original  contract  intended  by  him  and  ail 
parties  carried  out  :  "  per  Field,  J.,  Beckett  v.  Addj/man  (1882), 
1>  Q.  B.  D.  783,  at  p.  789;  Ward  v.  National  Bank  of  New  Zealand 
(1888),  8  Ap.  Ca.  755  ;  but  where  A.  executed  a  bond  as  the  joint 
and  several  bond  of  A.  and  B.,  having  no  authority  from  B.,  the 
bond  was  held  the  good  several  bond  of  A.  :  Elliot  v.  Davis  (1800), 

2  Bos.  &  P.  338. 

Upon  the  delivery  of  a  deed  the  estate  thereby  granted  vests  Disciaimer 
and  remains  in  the  grantee  unless  and  until  he  disclaims  :  4  Cru.  ^^  gï^^e. 
Dig.  404  ;  Shep.  Touch.  284,  285  ;  Butler  and  Baker' s  Case  (1590), 
S  Rep.  25a,  at  p.  26  b  ;  Swaine  v.  Holman  (1616),  Hob.  203  ;  Smythv. 
Wlueler  (1671),  2  Keb.  772;  Sir  Simon  Leech's  Case  (1690),  Carth. 
250  ;  overruling  S.  C.  sub  nom.  Thompson  v.  Leach,  2  Vent.  198  ; 

3  Mod.  296  ;  1  Show.  K.  B.  296  ;  3  Lev.  284  ;  2  Salk.  618  ;  Creive  v. 
incken  (1798),  4  Ves.  96  ;  Siggers  v.  Evans  (1855),  5  E.  &  B.  367  ; 
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PARTIAL  EXECUTION  OF  DEEDS. 


Disclaimer 
avoids  deed. 


Ko  disclaimer 
af  ter  accept- 
ance. 


Release  is  not 
disclaimer. 


Partial 
exécution. 


Mallott  V.  Wilson,  [1903]  2  Ch.  494  ;  as  the  law  présumes  his 
assent  :  4  Cru.  Dig.  9  ;  unless,  of  course,  at  the  time  of  delivery  he 
répudiâtes  the  delivery  and  disclaims:  per  Willes,  J.,  Xenoa  v. 
Wickham  (1862),  13  C.  B.  N.  S.  881  at  p.  391.  It  bas  been 
doubted  whether  the  doctrine  of  presumed  assent  applies  to  mer- 
cantile documents:  see  per  PoUock,  C.B.,  Xenos  v.  Wichham  (1863), 
14  C.  B.  N.  S.  435  at  p.  474  ;  and  per  Willes,  J.,  S.  C.  (1867),  L.  R. 
2  H.  L.  297  at  p.  315  ;  though  Lord  Cranworth,  Ihid.,  at  p.  324, 
said  he  knew  of  nothing  intermedîate  between  a  deed  and  an 
escrow. 

Disclaimer  avoids  the  deed  ah  initio:  Shep.  Touch.  by  Près  ton, 
p.  285  :  but  it  is  said  that  a  releasee  to  uses  cannot  dis- 
sent,   80    as    to    defeat    the    uses  :     Cru.    Dig.    4,     tit.    Deed, 

c.  12,  ss.  47,  48,  p.  131  ;  citing  Gonon's  Case,  Gilb.  Uses, 
224,  505  (3rd  éd.),  and  2  RoU.  Abr.  787;  but  under  a  modem 
disentailing  deed,  where  the  grant  was  to  the  trustées  and 
their  heirs,  to  the  use  of  the  trustées  and  their  hoirs  upon  trust  for 
the  bénéficiai  owner,  it  was  held  that  the  trustées,  being  in  by  tlie 
common  law,  had  an  estate  which  they  could  disclaim  :  Peacock  v. 
Eastlund  (1870),  L.  E.  10  Eq.  17. 

And  if  the  estate  is  once  accepted,  it  cannot  afterwards  be  dis- 
claimed,  and  the  exécution  of  an  indenture  by  the  grantee  is  évidence 
of  acceptance:  4  Cru.  Dig.  404;  Shep.  Touch.  70;  Preston  in  Shep. 
Touch.  285;  Edmnndsv.  Edmunds,  [1904]  P.  362  at  p.  374:  the 
reasons  given  by  the  leamed  Judge  for  the  décision  may  perhaps 
be  criticised,  but  the  décision  that  the  property  passed  on  the 
exécution  of  the  deed  is  clearly  right. 

A  disclaimer  must  be  an  actual  disclaimer  of  ail  interest;  a 
release  cannot  be  construed  as  a  disclaimer,  as  it  imports  an 
acceptance  of  the  estate  thereby  released  :  Creice  v.  Dicken  (1798), 
4  Ves.  97  ;  Nicolson  v.   Wordsworth  (1818),  2  Swanst.  365  ;  Doe 

d.  Wj/att  v.  Stagg  (1839),  5  Bing.  N.  C.  564. 

"  It  is  impossible  in  law  to  exécute  a  deed  in  part  only  :  '*  per 
Curiam  (Lord  Campbell,  C.J.,  and  Coleridge,  Erle  and  Crompton, 
JJ.),  Wilkiiison  v.  Angh-Californian  Gold  Mining  Co.  (1852),  18  Q.  B. 
728  at  p.  731  ;  21  L.  J.  Q.  B.  327  ;  in  which  case  an  averment  of 
exécution  of  a  deed  except  as  to  a  certain  clause  was  held  not  to  be 
a  sufficient  allégation  of  exécution  :  but  in  a  later  case  it  was  held 
that  a  note,  confining  the  exécution  by  a  creditor  of  a  creditor's 
deed  to  certain  specified  debts,  could  not  be  treated  as  a  non-execu- 
tion,  but  that  the  executing  parties  were  bound,  they  having  accepted 
benefits  under  the  deed  ;  Sir  R.  Collier,  in  giving  the  judgment 
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of  tbe  Privy  Council,  saying  :  "  It  is  not  every  attempt  by  a  fonn 
of  exécution  to  restrain  the  full  opération  of  a  deed  which  can  be 
treated  as  a  non-execution  of  it  :  "  Excliatige  Bank  of  Yamiouth  v. 
BUthen  (1885),  10  A.  C.  298  at  p.  299. 

Attestation  of  the  signature,  sealing  or  delivery  of  the  deed  is  not  Attestation, 
iiecessary  to  make  a  deed  as  such  valid  :  Co.  Litt.  6  a,  7  a,  7b; 
Bl.  Corn.  Bk.  IL  c.  20  (2nd  éd.,  p.  307)  ;  GoddanVs  Case  (1583), 
2  Eep.  4  b  at  p.  5  a;  Garrett  v.  Lièter  (1662),  1  Lev.  25;  but  of 
course  in  practice  it  should  never  be  omitted,  and  in  the  case  of 
many  instruments  attestation  is  required  by  law. 

Attestation  means  ''  that  one  or  more  persons  are  présent  at  the  Meaniugof 
time  of  the  exécution  for  that  piwpose*'  (i.e.,  for  the  purpose  of  *^^^'*^^^- 
attesting  the  exécution),  '^  and  that  as  évidence  thereof  they  sigu  tbe 
attestation  clause,  stating  such  exécution:  "  per  Lord  Bomilly,  M.B., 
Wickham  v.  Marquis  of  Bath  (1865),  L.  E.  1  Eq.  17  at  p.  24.  The 
witness  must  sign  as  mtness  und  for  the  purpose  of  attesting  the 
exécution  :  Freslifield  v.  Reed  (1842),  9  M.  &  W.  404  ;  and  conse- 
quently  a  party  to  the  deed  cannot  be  a  witness  :  Coles  v.  Trecothick 
(1804),  9  Ves.  234  at  p.  251  ;  Freshjield  v.  Reed  (1842),  9  M.  &  W. 
404  ;  Wickham  v.  Marquis  of  Bath  (1865),  L.  B.  1  Eq-  17  ;  Seal  v. 
Clai^lge  (1881),  7  Q.  B.  D.  516. 

Directors  in  whose  présence  the  seal  of  a  corporation  is  affixed.  Attestation  of 
where  the  régulations  of  the  corporation  require  the  seal  to  be  affixed  ^^^^^' 
in  their  présence,  are  not  witnesses  ;  they  attest  the  sealing  as  part 
of  the  opération  of  sealing  and  not  as  witnesses.  It  therefore 
frequently  happons  that  the  deed  of  a  company  is  not  attested 
within  the  meaning  of  the  word  as  ordinarily  used,  i.e,,  signed  by 
independent  persons  for  the  purpose  of  recording  the  fact  that  the 
deed  was  duly  executed  in  their  présence  :  Shears  v.  Jacoh  (1866), 
L.  B.  1  C.  P.  513  :  Deffell  v.  White  (1866),  L.  B.  2  C.  P.  144. 

The  importance  of  an  attestation  clause  is  increased  by  the  practice 
laid  down  in  many  cases  that  when  the  clause  is  in  the  usual  form 
and  the  signature  proved,  the  jury  will  be  advised  to  présume  seal- 
ing and  delivery.  See  ïaylor  on  Evidence  (9th  éd.  s.  149), 
where  many  cases  are  cited  ;  Sug.  Pow.  (8th  éd.  p.  232)  ;  Xenos 
V.  Wickham  (1867),  L.  B.  2  H.  L.  296,  per  Lord  Chelmsford,  L.C., 
at  p.  320;  Re  Sandilands  (1871),  L.  B.  6  C.  P.  411;  Evans  v. 
Grey  (1882),  9  L.  B.  Ir.  539. 

The  committees  of  a  lunatic  vfho  executed  a  deed  for  him,  put  to  Execution  by 
such  deed  two  seals,  and  signed  their  own  names.    Held,  a  sufficient  ^*^^^^^' 
exécution  :  Laurie  v.  Leea  (1880),  14  Ch.  D.  249  ;  (1881),  7  Ap.  Ca. 
19  ;  though  the  proper  form  in  such  case  is   for  the   committee 
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to  sign  the  name  of  the  lunatic,    addÎDg    '*  by  so-and-so,   bis 
committee." 

'*  It  bas  been  settled,  and  it  is  not  for  us  to  question  the  propriety 
of  tbat  décision,  tbat  where  an  attorney  describes  himself  as  an 
attomey,  and  professes  to  grant  as  an  attomey  and  exécutes  as  an 
attomey,  but  does  not  exécute  in  tbe  name  of  and  on  behalf  of  bis 
principal,  tbat  is  a  bad  exécution  :  "  per  James,  L.J.,  Laurie  v.  Lees 
(1880),  14  Ch.  D.  249  at  p.  256. 

Wbere  a  son,  being  beir-at-law  and  one  of  the  executors  and 
devisees  in  trust  of  bis  fatber's  will,  and  baving  the  same  name  as 
bis  father,  executed  mortgages  of  freeholds  and  leasebolds,  per- 
sonating  bis  father  and  suppressing  bis  father's  deatb  and  will,  it 
was  held  tbat  notbing  passed  by  tbe  mortgages  as  the  deeds  were 
forgeries  :  In  re  Cooper,  Cooper  v.  Vesey  (1882),  20  Ch.  D.  611. 

Though  exécution  of  a  deed  is  necessary  to  bind  tbe  grantor,  yet 
a  party  wbo  takes  tbe  benefit  of  a  deed  is  bound  by  it  though  he 
does  not  exécute  it  :  Littleton,  s.  874  ;  Co.  Litt.  280  b,  231  a  ;  Gom. 
Dig,  tit.  Fait,  A  2  ;  Y.  B.  8  Edw.  IV.  (1468)  8  b  ;  Brett  v.  Cumber- 
land  (1619),  2  EoU.  Eep.  63  ;  lîex  v.  Houghton-le-Spiing  (1819), 
2  B.  &  Aid.  875  ;   Wehh  v.  Spicer  (1849),  13  Q.  B.  886. 

Any  formality,  such  as  enrolment,  requisite  by  statute  or  at  law  to 
make  a  deed  complète,  may  be  complet^d  at  any  time  after  the 
exécution  of  tbe  deed,  even  after  tbe  deatb  of  tbe  grantor  : 
Co.  2  Inst.  674,  p.  10  ;  Hall  v.  Winckfeild  (1617),  Hob.  195  ;  Pemj  v. 
Bowes  (1682),  1  Vent.  360  ;  T.  Jones,  196  ;  provided,  of  course,  tbat 
such  formaUty  is  completed  vrithin  tbe  time  limited  by  the  statute 
or  tbe  law  :  but  formalities  required,  under  tbe  terms  of  an  instru- 
ment creating  a  power,  for  tbe  exécution  thereof ,  must  be  completed 
during  tbe  life  of  tbe  person  executing  the  power:  Digges'  Case 
(1600),  1  Bep.  173  a  ;  Hawkins  v.  Kemp  (1803),  3  East,  410  ; 
Wright  v.  Wakefoi'd  (1812),  4  Taunt.  213;  Doe  d.  Mansjield  v. 
Peach  (1814),  2  M.  &  S.  576  ;  but  many  such  formalities  are  now 
rendered  unnecessary  by  tbe  Law  of  Property  Act,  1859  (22  &  23 
Vict.  c.  85),  s.  12. 

The  distinction  between  indentures  and  deeds  poil,  which  is  not 
(as  is  commonly  supposed)  the  same  as  the  distinction  between 
deeds  inter  partes  and  deeds  not  intcr  partes,  is  not  now  of  any 
importance,  and  in  fact  it  appears  now  to  be  tbe  practice  not 
to  indent  modem  deeds,  and  by  8  &  9  Vict.  (1845)  c.  106,  s.  5, 
indenting  a  deed  is  rendered  unnecessary.  **  AU  deeds  are  either 
indenled  or  poil.  The  deed  indented  (which  is  tbat  which  is  called 
an  indenture),  is  when  the  paper  or  parchment  is  eut  and  indented. 
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,  .  .  And  it  is  defined  to  be  a  writing  containing  a  conveyance, 
bargain,  contracta  covenants  or  matter  of  agreement  between  two 
or  more  [persons  ;]  and  is  indented  in  tbe  top  or  side  answerable 
[in  ancient  times  thoagh  not  in  modem  practice]  to  anotber  tbat 
likewise  doth  comprebend  the  selfsame  matter.  Ând  this  [instru- 
ment] is  80  called  because  it  is  so  indented  ;  for  albeit  it  be  called 
an  indenture,  and  begin  in  tbese  words,  haec  indentura,  &c.,  yet  if 
it  be  not  nctually  indented,  it  is  no  indenture.  And  on  tbe  other 
side,  if  it  be  not  so  called,  or  thèse  words  be  omitted,  yet  if  it  be 
indented,  it  is  an  indenture  :  "  Sbep.  Toucb.  50. 

''Tbe  deed  poil  is  tbat  wbicb  is  plain,  without  any  indenting  Deedspoii. 
wben  tbe  parcbment  or  paper  is  polled  or  eut  even   [or  is  not 
întentionally  an  indenture,  though  it  may  not  be  polled  or  eut 
even]  :  "  Sbep.  Toucb.  50. 

"  Thèse  deeds  [poil]  also  are  sometimes  in  the  first  person  as 
noveritiSy  éc,  nie,  A.  B.,  éc,  dedi  et  concessi,  de  [read  dédisse,  de.]. 
And  albeit  it  be  an  indenture  so  made,  yet  it  is  good  enough  :  " 
Shep.  Toucb.  51  ;  Aiioii.  (1572),  8  Léon.  16.  **  And  sometimes 
they  are  made  in  the  third  person,  as  haec  indentura  testatur,  de, 
qiiod  idem  A.  B.,  de.,  dédit  et  concessit,  de.  :  "  Shep.  Toucb.  51. 

''  The  deed  poil  is  usually  made  in  the  first  person  ;  but  if  it  be 
made  in  the  third  person  it  is  good  enough:  *'  Shep.  Touch.  51. 

There  does,  however,  appear  to  be  a  distinction  v  hich  is  still  of  Person  not  a 
importance  between  deeds  made  inter  partes  and  deeds  not  so  made,  ^^^^  cannot 

^  ^  'sue  on  cove- 

for  it  is  a  rule  of  law  tbat  no  person  can  sue  on  a  covenant  made  nants  made 
with  him  in  a  deed  made  inter  partes,  unless  be  be  a  party  to  sucli  J^  i^^^,  ^ 
deed,  and  this  is  the  case  even  if  be  exécute  the  deed.  partet. 

In  the  case  of  Sciidamore  v.  Vandensteiie  (1579),  cited  in  2  Co. 
Inst.  673,  where  one  Pitman,  not  being  named  among  the  parties 
to  an  indenture,  signed,  sealed,  and  delivered  the  same:  the 
défendant  pleaded  the  release  of  Pitman  ;  the  plaintiff  demurred. 
Held,  Pitman's  release  no  bar,  for  be  was  not  a  party  to  the  inden- 
ture. ''And  the  diversity  was  taken  and  agreed  betweene  an 
indenture  reciprocall  betweene  parties  on  the  one  side  and  parties 
on  the  other  side  as  this  was  ;  for  there  no  bond,  covenant  or  grant 
can  be  made  to  or  with  any  tbat  is  not  party  to  the  deed.  But 
wliere  the  deed  indented  is  not  reciprocall,  but  is  without  a  *  between 
&c.,'  as,  omnibus  Christijidelibus,  de,  there  a  bond,  covenant  or  grant 
may  be  made  to  divers  severall  persons.*' 

To  the  same  effect  are  Bland  v.  Invian  (1631),  2  EoU.  Ab.  450; 
Offly  V.  Warde  (1668),  1  Lev.  235;  and  Gilby  v.  Copley  (1688), 
8  Lev.  188.     The  same  doctrine  was  discussed  in  Lowiher  v.  Kelly 
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(1723),  8  Mod.  115,  and  was  laid  down  in  the  more  modem  cases 
of  Stoi-er  V.  Gordon  (1814),  3  M.  &  S.  308  ;  Metcalfe  v.  Rycroft 
(1817),  6  M.  &  S.  75  ;  Berkeley  v.  Hardy  (1826),  5  B.  &  C.  355; 
Lord  Southampton  v.  Brown  (1827),  6  B.  &  C.  718  ;  Gardner  v. 
TMchlan  (1836),  8  Sim.  123  at  p.  126;  Ex  parte  Cockburn  (1864), 
33  L.  J.  Bk.  17  at  p.  20  ;  ChesterMd  CoUiery  Co.  v.  Ilawkim 
(1865)  3  H.  &  C.  677. 

The  statement  of  Lord  Coke  in  the  quotation  from  Sctidamore  v. 
Vandenstene,  nbl  sup.,  that  no  grant  can  be  made  to  a  person 
not  a  party  to  the  deed  was  never  true  except  of  grants  of  immé- 
diate estâtes  or  interests,  and  as  to  such  estâtes  and  to  covenants 
respecting  tenements  or  hereditaments  the  law  was  altered  by 
sect.  5  of  the  Act  to  amend  the  Law  of  Eeal  Property  (8  &  9 
Vict.  (1845)  c.  106),  which  enacts,  "  that  under  an  indenture 
executed  after  the  first  day  of  October,  1845,  an  immédiate  estate 
or  interest  in  any  tenements  or  hereditaments,  and  the  benefit  of  a 
condition  or  covenant  respecting  any  tenements  or  hereditaments, 
may  be  taken  although  the  taker  thereof  be  not  named  a  party  to 
the  same  indenture.'* 

The  rule  never  applied  except  to  deeds  inter  partes  ;  a  deed  poil 
could  always  be  sued  on  by  any  person  with  whora  the  covenant 
was  made,  and  an  indenture  not  inter  partes  is  for  this  purpose  a 
deed  poli:  Clément  v.  Henley  (1648),  2  Eoll.  Ab.  22,  Fait,  F.  2; 
Cooker  v.  Child  (1678),  2  Lev.  74  ;  S.  C.  sub  nom.  Coker  y.  Child, 
8  Keb.  115  ;  Lucke  v.  Lucke  (1685),  Lutw.  110,  fo.  302  ;  Sunderland 
Marine  Insurance  Co,  v.  Kearney  (1851),  16  Q.  B.  925. 

"AU  the  parts  of  a  deed  indented  in  judgment  of  lawdomake up 
but  one  deed,  and  every  part  is  of  as  great  force  as  ail  the  parts 
together,  and  they  are  esteemed  the  mutual  deeds  of  either  party, 
and  either  party  may  be  bound  by  either  part  of  the  same.  And 
the  words  of  the  indenture  are  the  words  of  either  party  :"  Shep. 
Touch.  52;  Y.  B.  88  H.  6  (1459),  25. 

"  Although  both  parts  of  the  indenture  are  but  as  one  deed  yet 
the  part  of  the  grantor  is  the  principal  and  the  other  is  not  but  a 
counterpart,  .  .  .  and  if  there  be  any  différence  between  the  parts, 
the  counterpart  shall  be  made  to  agrée  with  the  principal,  and 
the  error  shall  be  deemed  the  misprision  of  the  clerk:*'  Shep. 
Touch.  53. 

But  the  counterpart  may  be  looked  at  for  the  purpose  of  correct- 
ing  a  manifest  clérical  error  in  the  original  ;  e.g.^  where  by  a  lease, 
executed  by  the  lessor  only,  the  property  was  demised  for  ninety- 
four  and  a  quarter  years,  **  yielding  and  paying  therefor  during  the 
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Baîd  term  of  ninety-one  and  a  quarter  years  "  a  yearly  rent,  and 
the  counterpart,  executed  by  the  lessee  only,  had  ninety-one  in  the 
habendom  as  well  as  tbe  reddendum,  it  was  held,  that  there  being 
a  manifest  clérical  error  in  tbe  lease,  tbe  coanterpart  migbt  be 
looked  at  for  tbe  purpose  of  ascertaining  wbat  tbe  mistake  was  : 
Burchell  v.  Clarh  (1876),  2  C.  P.  D.  88. 

Se,  in  Ireland,  a  mémorial,  executed  by  tbe  grantee  only,  was  Mémorial. 
admitted  in  évidence  to  sbow  that  interlineations  in  tbe  original 
-deed,  whicb  was  produced,  were  made  before  exécution  of  tbe  deed  : 
Brown  v.  Annstrong  (1873),  Ir.  K.  7  C.  L.  180. 
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CHAPTER  II. 

ALTERATIONS. 


Presumption  tliat  altérations  niade  before  exécution  :  Material  altéra-- 
tiens  inade  by  a  party  :  Altérations  to  carry  intention  into  effect  : 
Transfers  in  blank  :  Mateiial  altérations  inade  by  a  stranger: 
Matenal  altei'ations  dejined  :  Immaterial  altérations  :  Fraudulent 
altérations:  Cancellation  by  accident  or  mistake:  Intentional 
cancellation  of  seal. 

When  a  deed  is  produced  for  construction  it  may  contain 
altérations  or  interlineations,  and  it  is  necessary  to  consider  the 
rules  relating  to  those  matters  ;  the  first  is — 

Altérations  in  Altérations   and  interlineatîons  in  a   deed  are  pre- 

sumed  to  be  .   sumed,  in  the  absence  of  évidence  to  the  contrary,  to 

Sc^ut^n!^  bave  been  made  prier  to  exécution. 

''  Of  ancien t  time  if  the  deed  appeared  to  be  rased  or  interlined 
in  places  materiall,  the  Judges  adjudged  upon  their  view  the  deed 
to  be  voyd.  But  of  latter  time,  the  Judges  bave  left  that  to  the 
jurors  to  try  whether  the  rasing  or  interlining  were  before  the 
deliverie  :  ''  Co.  Litt.  225  b,  citing  Dr.  LeyfiehVs  Case  (1610),  10 
Eep.  88  a  at  p.  92  b. 

In  the  note  on  this  passage  in  Butler  and  Hargrave's  édition,  it  is 
said  :  *'  *Tis  to  be  presumed  that  an  interlining,  if  the  contrary  is 
not  proved,  was  made  at  the  time  of  making  the  deed  :  "  citing 
Troivel  v.  Castle  (1661),  1  Keb.  21. 

"There  is  no  proof  when  thèse  words  were  interlined,  or  that 
tbey  were  inserted  by  the  direction  of  the  settlor  ;  therefore  I  must 
look  upon  them  as  if  tbey  had  been  originally  incorporated  in  the 
body  of  the  deed  :  "  per  Keynolds,  C.B.,  Fitzgerald  v.  Fauconberge 
(1780),  Fitzgibbons,  Rep.  207  at  p.  214. 

In  Doe  d.  Tatum  v.  Catomore  (1851),  16  Q.  B.  745  at  p.  746, 
Lord  Campbell,  C.  J.,  after  citing  the  passage  from  Coke  and  Butler 
and  Hargrave's  note  above  quoted,  says:   "This  doctrine  seems 
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to  118  to  rest  upon  principle.    A  deed  cannot  be  altered,  after  it  is  Kuie  reets 
execatedy  withoat  fraad  or  wrong  ;  and  the  presumption  is  agaînst  "P^^ 
fraud  or  wrong." 

"  In  the  case  of  deeds,  the  authorities  seem  to  show  that,  when 
there  are  mterlineations,  the  présomption  is  that  they  were  made 
before  exécution.  And  this  is  consistent  with  good  sensé  ;  for  every 
deed  expresses  the  mind  of  the  parties  at  the  time  of  its  exécution  ; 
and  80,  to  alter  it  afterwards,  would  be  fraudulent,  and  in  many 
cases  highly  criminal  :  "  per  Lord  Cranworth,  V.-C,  Simmons  v. 
Rudall  (1851),  1  Sim.  N.  S.  115  at  p.  136;  and,  to  the  same  effect, 
per  Wood,  V.-C,  Williams  v.  Ashton  (1860),  1  J.  &  H.  115  at 
p.  118. 

Clauses  written  below  the  testimonium  of  a  deed,  but  previously  Clauses  addod 
to  the  sealing  thereof,  will  be  accepted  in  law  to  be  parcel  of  the 
deed,  just  as  much  as  clauses  written  above  the  testimonium:  Anon. 
(15S4),  Moore,  8,  pi.  5  ;  Benloe  &  Dal.  12,  pi.  12;  Bendl.  1,  pi.  2. 
The  contrary  is  stated  in  Brooke's  Abridgment,  827,  pi.  72,  citîng 
Y.  B.  1  M.  (1554)  1  ;  but  this  is  clearly  not  law.  Thus  a  mémo- 
randum foUowing  the  testimonium  in  a  deed  of  covenant  was  taken 
as  part  of  the  deed:  Thompson  v.  Butcher  (1625),  3  Buis.  800  at 
p.  802  ;  S.  C.  svh  nom.  Tomson  v.  Butcher,  Bendl.  154  ;  Lybwn  v. 
Warrington  (1816),  1  Starkie,  162,  where  the  indorsement  was  made 
after  signing,  but  before  sealing  and  delivery  i  Eales  v.  Conn  (1880), 
4  Sim.  65,  where  an  agreement  was  indorsed  on  a  settlement  before 
ils  exécution.  A  mémorandum  indorsed  on  a  bond  was  taken  as  part 
of  the  bond  :  Broke  v.  Smith  (1608),  Moore,  679  ;  Btirgh  v.  Prestou 
(1800),  8  T.  E.  488;  Keele  v.  Wheeler  (1844),  7  Man.  &  Gr.  665; 
8  Scott,  N.  B.  828  ;  and  a  mémorandum  indorsed  on  a  lease  as  part 
of  the  lease:  Flint  v.  Brandon  (1804),  1  Bos.  &  P.  N.  E.  78. 

It  is  worth  observing  that  if  a  deed  of  a  common  nature  be  in  Printed  deed 
print  with  additions  or  altérations  in  writing,  the  written  words  writk^.^'^ 
are  entitled,  '^  if  there  should  be  any  reasonable  doubt  upon  the 
sensé  and  meaning  of  the  whole,  to  hâve  a  greater  effeet  attributed 
to  them  than  to  the  printed  words,  inasmuch  as  the  written  words 
are  the  immédiate  language  and  terms  selected  by  the  parties 
themselves  for  the  expression  of  their  meaning,  while  the  printed 
words  are  a  gênerai  formula,  adapted  equally  to  their  case  and 
that  of  ail  other  contracting  parties  upon  similar  occasions  and 
Bubjects  :  "  per  Lord  Ellenborough,  C.J.,  Bohertson  v.  French  (1808), 
4  East,  130  at  p.  136. 

"  It  has  been  held  that  the  gênerai  presumption  and  probability  Pencii 
are,  that  where  altérations  (in  a  will)  in  pencii  only  are  made,  they  altérations. 
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Old  rnle  as 
to  altérations 
after  exécu- 
tion. 


That  they 
avoid  the 
deed. 


are  deliberative  ;  where  in  ink  they  are  final  and  absolute:*' 
Wms.  Exec.  Pt.  I.  Bk.  II.  c.  2,  s.  5.  There  does  not  appear  io 
be  any  authority  as  to  the  effect  of  pencil  altérations  in  deeds,  but 
they  would  probably  be  disregarded,  whether  made  before  or  after 
exécution. 

With  regard  to  material  altérations  made  after  exécution  the  rule, 
particularly  in  the  older  cases,  bas  been  of ten  stated  as  foUows  : 
''A  material  altération  in  a  deed  made  after  exécution  renders  it 
void."  Thus  :  "  When  any  deed  is  altered  in  a  point  material,  by 
the  plaintiflf  himself  or  by  any  stranger  without  the  privity  of  the 
obligée,  be  it  by  interlineation,  addition,  rasing,  or  by  drawing  of 
a  pen  through  a  line,  or  through  the  midst  of  any  material  word, 
the  deed  thereby  becomes  void  :  *'  Pigofs  Case  (1614),  11  Rep. 
26  b  ;  S.  C.  8uh  nom,  Winchcomhe  v.  Pigot,  2  Buis.  246  ;  sub  nom. 
Winscomhe  v.  Piggott,  1  Roll.  Rep.  39  ;  sid)  nom.  Anon.,  Moore,  835. 

"  If  a  deed  that  is  well  and  suflûciently  made  in  its  création,  shall 
be  afterwards  altered  ...  in  any  material  place  .  .  .  be  the  same 
either  by  the  party  himself  that  hath  the  property  of  the  deed,  or 
any  other  whomsoever,  except  it  be  by  him  that  is  bound  by  the 
deed,  [or  by  his  order  or  consent,  for  he  shall  not  take  advantage  of 
his  own  wrong,]  and  be  the  same  with  or  without  the  consent  of 
him  to  whom  it  is  made  or  doth  belong  ;  in  this  case,  and  by  either 
of  thèse  means,  the  deed  is  become  void.  •  .  .  But  if  the  altéra- 
tion be  made  by  the  party  himself  that  is  bound  by  the  deed  in 
any  material  or  immaterial  part  thereof,  or  if  a  stranger  without 
the  privity  or  consent  of  the  owner  of  the  deed  shall  make  any 
such  altération  in  any  part  of  a  deed  not  material,  .  .  .  hereby 
the  deed  is  not  hurt,  but  it  remaineth  good  notwithstanding  :  '' 
Shep.  Touch.  68,  69. 

'*  That  the  altération  in  this  instrument  (a  bill  of  exchange) 
would  hâve  avoided  it,  if  it  had  been  a  deed,  no  person  can  doubt. 
And  why,  in  point  of  policy,  would  it  hf^ve  had  that  effect  in  a 
deed  ?  Because  no  man  shall  be  permitted  to  take  the  chance  of 
committing  a  fraud,  without  running  any  risk  of  losing  by  the 
event,  when  it  is  detected  :  *'  per  Lord  Kenyon,  C.J.,  in  Master  v. 
Miller  (1793),  4  T.  R.  320  at  p.  329;  2  H.  Bl.  140;  1  Sm.  L.  C. 
(llth  éd.),  p.  767. 

"  The  strictness  of  the  rule  on  this  subject,  as  laid  down  in 
Pigofs  Case,  can  only  be  explained  on  the  principle  that  a  party 
who  bas  the  custody  of  an  instrument  made  for  his  benefit  is  bound 
to  préserve  it  in  its  original  state.  It  is  highly  important  for 
preserving  the  purity  of  légal  instruments  that  this  principle  should 
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be  borne  in  mind,  and  the  rule  adhered  to.  The  party  who  may 
saffer  has  no  right  to  complain,  since  there  cannot  be  any  altération, 
except  through  fraud  or  lâches  on  his  part  :  "  per  Lord  Denman, 
C.J.,  Davidson  v.  Cooper  (1844),  13  M.  &  W.  843  at  p.  352,  on  app. 
from  11  M.  &  W.  778  ;  13  L.  J.  Exch.  276. 

Bat  the  rule  as  thus  stated  is  far  too  wide.     It  is  probable  that  Ruie  so  stated 
the  reason  why  the  rule  was  so  stated  was  that,  when  an  altered  ^^  *^  ^^®' 
deed  was  declared  upon  by  a  plaintitf,  the  proper  plea  for  a  party 
to  the  deed,  who  defended  the  action  on  the  ground  of  the  deed 
havîng  been  altered,  was  non  estfactum. 

No  case  can  be  found  in  which  a  deed,  or  clause  of  a  deed,  which  Altération 
produces  its  fuU  effect  at  the  instant  of  exécution,  such  as  a  con-  a^^^^^ 
voyance  of  land,  has  been  prevented  from  taking  effect  because  the 
deed  was  altered  after  exécution. 

**  Where  a  thing  lies  in  livery,  a  deed  formerly  sealed  may  be  Deed  is  not 
given  in  évidence  relating  to  it,  though  the  seal  be  afterwards  torn  clnî^t^on. 
off  ;  ior  the  interest  passed  by  the  act  of  livery  that  invests  the 
party  with  the  possession,  and  the  possession  that  was  once  trans- 
ferred  by  the  deed  doth  not  return  back  again,  though  the  deed  was 
cancelled  ;  ...  so,  if  the  conveyance  was  made  by  lease  and  re- 
lease,  the  uses  were  once  executed  by  the  statute,  and  they  do  not 
return  back  again  by  cancelling  of  the  deed  :  "  Gilbert  on  Evid. 
(6th  éd.),  p.  95. 

Assignment  by  commissioners  of  bankrupts  to  plaintiffs  and  S.  Assignment. 
Afterwards  the  assignment  was  cancelled,  and  another  was  made 
to  the  plaintiffs  only.    Held,  that  the  cancelling  of  the  first  assign- 
ment did  not  alter  the   property,  which  remained  in  ail  three: 
Nelthoiye  and  Farrington  v.  Doiiington  (1672),  2  Lev.  113. 

Decreed  that,  though  a  trust  deed  was  cancelled,  yet  it  should  Trust  deed. 
not  divest  the  estate  of  the  trustées  therein  named  :  Leech  v.  Leech 
(1675),  2  Rep.  Ch.  100. 

In  Woodicard  v.  Aston  (1676),  1  Vent.  296,  the  Court  said  that  a  Rent 
rent  or  other  grant  was  not  lost  by  the  destruction  of  the  deed,  as 
a  bond  or  chose  in  action  was.     The  reporter  adds,  "  Quaere,  if  the 
party  himself  cancel  it,'*  but  the  answer  is,  it  would  make  no  différence. 

A.  made  an  additional  jointure  to  his  wife  by  voluntary  convey-  Jointure. 
ance,  which  he  kept  in  his  own  power,  and  he  afterwards  cancelled 
the  deed.  The  wife  after  his  deatli  found  the  deed,  and  recovered 
by  virtue  of  it:  Ladj/  Hudson's  Case,  cited  by  Wright,  L.K., 
Clavering  v.  Clavering  (1704),  2  Vern.  473  at  p.  476  ;  Prec.  Ch.  235  ; 
2  Eq.  Ca.  Abr.  52,  pi.  5. 

"I  hold  clearly  that  the  cancelling  a  deed  will  not  divest  property  Omnt. 
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which  bas  once  vested  by  transmutation  of  possession  ;  and  I  would 
go  fartber,  and  say  tbat  tbe  law  is  tbe  same  witb  respect  to  things 
tbat  lie  in  grant  :  "  per  Eyre,  C.J.,  Bolton  v.  Bishop  of  Caiiisle 
(1793),  2  Hy.  Bl.  259  at  p.  263. 

**  Tbe  cancelling  of  a  deed  does  not  revest  tbe  property  con- 
veyed  :  "  per  Hob-oyd,  J.,  Doe  d.  Lewis  v.  Bingham  (1821),  4 
B.  &  Aid.  672  at  p.  677. 

Convenances.  In  tbe  important  case  of  Davidson  v.  Cooper  (1843),  11  M.  &  W. 
778,  at  p.  800,  Lord  Abinger,  C.B.,  in  delivering  tbe  judgment  of 
tbe  Court,  says  :  "Tbe  moment  after  tbeir  exécution,  tbe  deeds" 
[se.  of  conveyance]  "  become  valueless,  so  far  as  tbey  relate  to  Ihe 
passing  of  tbe  estate,  except  as  affording  évidence  of  tbe  fact  tbat 
tbey  were  executed.  If  tbe  efifect  of  tbe  exécution  of  such  deeds 
\7as  to  create  a  title  to  tbe  land  in  question,  tbat  title  cannot  be 
affected  by  tbe  subséquent  altération  of  tbe  deeds  ;  and  the  prin- 
ciples  laid  down  in  PigoVs  Case  (  (1614),  11  Rep.  26  b),  would  not  be 
applicable.  But  if  tbe  party  is  not  proceeding  by  ejectment  to 
recover  tbe  land  conveyed,  but  is  suing  tbe  grantor  under  bis 
covenants  for  title,  or  otber  covenants  contained  in  tbe  release, 
tbere  tbe  altération  of  tbe  deed  in  any  material  point,  after  its 
exécution,  wbetber  made  by  tbe  party  or  by  a  stranger,  would 
certainly  defeat  tbe  rigbt  of  tbe  party  suing  to  recover  ;  '*  but  see 
as  to  altérations  by  a  stranger,  infra. 

Aasignment.  An  assignment  by  A.  of  ail  bis  personal  property  and  effects  to 
trustées  for  tbe  benefit  of  creditors,  was  beld  to  bave  passed  tbe 
property  to  tbe  trustées,  tbougb  tbe  deed  purported  to  bave  as 
parties  tbe  scbeduled  creditors  of  A.,  and  tbe  scbedule  was  added 
after  tbe  exécution  by  A.  :  West  v.  Steward  (1845),  14  M.  &  W.  47  ; 
distinguisbing  Weeks  v.  Maillardet  (1811),  14  East,  568. 

"  Tbere  is  no  ground  for  saying  tbat,  if  a  deed  be  altered  in  a 
material  part,  it  is  rendered  void  from  tbe  beginning.  It  ceases  to 
bave  any  new  opération,  and  no  action  can  be  brougbt  in  respect 
of  any  pending  obligation  wbicb  would  bave  arisen  from  it  bad  it 
remained  entire  ;  but  it  may  still  be  given  in  évidence  to  prove 
a  rigbt  or  title  created  by  its  baving  been  executed,  or  to  prove 
any  collatéral  fact:  "  per  Lord  Campbell,  C.J.,  Agricultural  Cattle 
Insurance  Co.  v.  Fitzgerald  (1851),  16  Q.  B.  432  at  p.  440  ;  and 
see  per  Lord  Abinger,  C.B.,  Hutchins  v.  Scott  (1887),  2  M.  &  "W. 
809  at  pp.  815,  816  ;  Enthoven  v.  Hotjle  (1853),  13  C.  B.  378, 

Names.  A.  mortgage  in  wbicb  tbe  cbristian  names  of  one  of  tbe  mort- 

gagees  was  altered  was  beld  not  to  bave  been  avoided  :  Be  Howgate 
and  Oshoi'n's  Contracta  [1902]  1  Cb.  451. 
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The  mère  cancelling  of  a  lease  does  not,  since  tbe  Statute  of  i^eases. 
Fraads,  operate  as  a  snrrender  so  as  to  destroy  the  estate  vested  in 
the  lessee  :  Magennis  v.  MacCidlogh  (1714-25),  Gilb.  Eq.  Eep.  285  ; 
Roe  d.  Berkeley  v.  Ahp.  of  York  (1805),  6  East,  86  :  Doe  d. 
Courtail  v.  Thomas  (1829),  9  B.  &  C.  288;  nor  to  defeat  the 
right  of  the  lessor  to  recover  rent  in  an  action  on  the  démise  ;  for 
the  rent  being  incident  to  the  reversion,  such  an  action  lay  for  the 
reversioner  at  common  law,  and  is  founded,  not  on  the  deed,  but 
on  the  fact  of  the  démise  of  which  the  deed  is  évidence  :  Lord  Ward 
V.  Lumley  (1860),  5  H.  &  N.  87.  See  also,  as  to  the  old  doctrine, 
Amn.  (1562),  Moore,  p.  85,  pi.  116  ;  Miller  v.  Mainwaring  (1684), 
Cro.  Car.  897  ;  W.  Jones,  354. 

An  altered  deed  may  be  given  in  évidence,  even  by  the  person  who  Altered  deed 
altered  it,  to  prove  any  effect  produced  by  it  at  the  instant  of  execu-  f^^aen^. 
tion  or  any  right  which  existed  aliunde,  and  of  which  it  is  évidence. 

Where  a  settlement  was  gained  under  an  indenture  of  apprentice-  To  prove  a 
«hip,  and  afterwards  the  deed  was  materially    altered,   it  was  "f«^^*^°^ 
admitted  as   évidence  to  show  a  settlement  gained  prier  to  the 
altération:  Littleham  v.  St.  Leonards,  cited  Co.  Kep.  by  Fraser, 
vol.  6,  p.  48,  note  B.  (note  to  Pigofs  Case,  11  Eep.  26  b.  at  27  a). 

A  lease  of  which  the  term  was  altered  was  allowed  to  be  given  in  i^ase. 
évidence  to  show  the  terms  and  conditions  on  which  a  tenant  who 
was  in  occupation  under  a  paroi  agreement  upon  the  terms  of  the 
lease  was  holding  :  Earl  of  Falmoiith  v.  Roberts  (1842),  9  M.  &  W. 
469;  Agricultural  Cattle  Insurance  Co.  v.  Fitzgerald  (1851),  16  Q.  B. 
482  at  p.  440. 

Action  by -a  builder  on  a  quantum  mei-uit  for  extras  ;  the  défendant  Building 
was  allowed  to  give  in  évidence  a  contract  which  had  been  altered  ^^'^*^^^^- 
by  his  architect  to  show  that  the  architectes  certificate  was  a  condi- 
tion précèdent  to  any  right  of  action  :  Pattinson  v.  Luckley  (1875), 
L.  R.  10  Exch.  880. 

The  true  rule  to  be  adduced  from  the  cases  is — 

If  a  material  altération  by  rasure,  interlineation  or  Person 

ftlterintr  deed 

otherwise,  be  made,  after  exécution,  in  a  deed  by,  or  with  cannot  sue 
the  consent   of,  any  party  thereto,  he  cannot  as  plain- 
tiff  enforce  any  obligation  contained  in  it  against  any 
party  who  did  not  consent  to  such  altération. 

This  rule  also  applies  to  instruments  not  under  seal  :  Master  v. 
3/i«er  (1791),  4  T.  R.  820;  (1798)  5  T.  R.  867  ;  2  Hy.  Bl.  140; 
J  Smith's  L.  C.  (llth  éd.),  p.  767. 
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Bond. 


Policy. 


Examples  of  The  condition  of  a  bond  which  is  erased  is  not  good  :  Bro.  Ab- 
Smiff"'  ^^  ï'aits,  pi.  7  ;  see  pi.  9  and  11.  Where  a  man  was  bound  in  a  single 
obligation,  and  tbe  obligée  added  a  condition  ;  aenihle,  that  the 
obligée  could  not  enforce  the  obligation,  though  the  altération 
was  to  the  advantage  of  the  obligor:  (1512),  Keilw.  162,  pi.  2; 
164,  pi.  7. 

Policy  of  insurance  altered  by  the  assured  without  the  consent  of 
the  underwriters,  as  to  the  time  of  sailing  :  Fairlie  v.  Christie  (1817), 
7  Taunt.  416  ;  as  to  places  to  be  called  at  :  Forshaiv  v.  Chabert  (1821), 
3  Brod.  &  B.  158  ;  Ileld,  in  each  case,  that  the  assured  could  not 
recover  on  the  policy.  Policy  of  insurance  on  a  ship  executed  in 
printed  form,  without  any  spécifie  subject  of  insurance,  and  the 
subject-matter  afterwards  added  in  writing  ;  Ileld,  that  the  assured 
could  not  recover  against  underwriters  who  had  not  signed  the 
addition  :  Langhorn  v.  Cologan  (1812),  4  Taunt.  330  ;  see  also- 
Sanderson  v.  McCullom  (1819),  4  J.  B.  Moore,  5  ;  S.  C.  sub  nom. 
Sanderson  v.  Symonds,  1  Brod.  &  B.  426  ;  where  the  addition  wa& 
held  immaterial  ;  and  see,  as  to  altérations  in  policies,  30  &  31  Yict. 
(1867)  c.  23,  s.  10. 

Altération  made  in  a  charter-party  by  the  broker,  who  acted  for 
plaintiff,  by  adding  after  the  words  *'  to  sail  on  or  after  the  15th  day 
of  March  next,"  the  words  **  wind  and  weather  permitting."  Held^ 
that  the  plaintiff  could  not  enforce  the  charter-party  :  Croockeicit  v. 
Fletdier  (1857),  1  H.  &  N.  893  ;  26  L.  J.  Exch.  153. 

M.  covenants  to  deliver  to  W.  by  a  certain  day  **  the  whole  of  his 
mechanical  pièces  as  per  schedule  annexed  ;  "  the  schedule  was 
annexed  by  the  agent  to  both  parties  after  the  exécution  of  the  deed. 
Held,  on  an  action  for  non-delivery  of  the  articles,  that  the  schedule 
was  a  material  part  of  the  deed,  which  was  not  intelligible  without 
it,  and  accordingly  the  défendant  succeeded  on  a  plea  of  non  est 
factum  :   Weeks  v.  Maillardet  (1811),  14  East,  568. 

A  deed,  registered  under  sect.  192  of  the  Bankruptcy  Act,  1861,  was 
expressed  to  be  made  between  the  debtor,  a  surety,  and  scheduled 
creditors  ;  at  the  time  of  exécution  no  schedule  was  afiSxed,  but  one 
was  afterwards  added  by  the  debtor.  Held,  that  he  could  not 
afterwards  set  up  the  deed:  Sellin  v.  Price  (1867),  L.  R.  2 
Ex.  189. 

Action  on  a  bill  of  exchange  accepted  by  the  défendant  ;  défen- 
dant pleaded  a  release  by  deed  :  it  appeared  that  when  the  plaintiflf 
executed  the  deed,  which  was  a  creditors'  deed,  there  was  a  blank 
opposite  his  name  in  the  schedule  of  debls,  which  was  afterwarda 
incorrectly  filled  up  by  the  défendant  :  the  plaintiff  replied  non  est 


Charter 
party. 


Covenant. 


Creditors' 
deed. 


Helease. 
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factum  and  succeeded:  Fazakerly  v.  M'Knight  (1856),  6  El.  &  B. 
795  ;  26  L.  J.  Q.  B.  30. 

Joint  and  several  bond  of  suretyship  by  four  persons,  the  liability  Bond. 
of  two  limited  to  501.  each  and  of  the  otber  two  to  252.  each,  ufter 
three  had  executed,  one  whose  liability  was  limited  to  502.  executed, 
adding  **  25Z.  only."  Tbe  obligée  accepted  such  addition.  Held, 
he  eould  not  sue  the  other  three,  and,  as  the  bond  was  joint  and 
several,  he  could  not  sue  the  fourth  obligor  :  Ellesmere  Brewery  Co. 
V.  Cooper  [1896]  1  Q.  B.  75. 

An  altération  made  with  the  consent  of  ail  parties,  for  Altération  to 
the  purpose  of  carrying  ont  the  intention  of  the  parties  SlSt  inten- 
at  the  time  of  the  exécution  of  the  deed,  does  not  prevent  *^^°<^^p^^^"^«- 
the  person  making  such  altération  from  enforcing  the 
deed. 

A  comparison  of  the  reports  of  the  two  actions  of  Markham  v.  Filling  in 
Foxy  as  cited  in  Markham  v.  Gonaston  (1599),  Cro.  Eliz.  626,  and  in  ^^*"^- 
Moore,  547,  brings  out  the  necessity  of  consent  to  the  altération 
very  clearly.  In  the  case  as  cited  in  Croke,  Markham  brought  an 
action  on  a  bond  against  Fox,  who  successfully  defended  it  on  the 
plea  that  blanks,  naroely,  the  Christian  name  and  place  of  habita- 
tion of  a  person  mentioned  in  the  condition,  had  been  filled  up  af ter 
exécution,  and  therefore  that  it  was  not  his  deed.  In  the  report  in 
Moore,  it  appears  that  in  a  subséquent  action  on  the  same  bond, 
the  plaintiff  alleged  that  the  blanks  had  been  filled  up  with  the 
consent  of  the  défendant,  and  succeeded  on  demurrer.  See  the 
reporteras  note  in  French  v.  Patton  (1808),  9  East,  851  at  p.  854. 

A  deed  of  revocation,  and  a  new  settlement  made  by  that  deed, 
though  af  ter  the  sealing  and  exécution  of  the  said  deed  blanks  were 
filled  up  in  the  said  deed,  and  the  said  deed  not  read  again  to  the 
party  nor  resealed  and  executed,  yet  held  a  good  deed  :  Paget  v. 
Paget  (1688),  2  Chan.  Eep.  410. 

A  con voyance  made  by  A.  of  his  property  to  trustées  for  the  Particuimreof 
benefit  of  his  creditors,  the  particulars  of  whose  demands  were  ^ 
stated  in  the  deed,  but  a  blauk  was  left  for  one  of  the  principal 
debts,  the  exact  amount  of  which,  being  subsequently  ascertained, 
was  inserted  in  the  deed  iu  A.*s  présence  and  with  his  assent,  was 
supported  on  the  ground  that  either  it  was  not  a  deed  till  the  blank 
was  filled  up,  and  that  the  filling  up  of  the  blank  in  the  présence 
of  A.  was  équivalent  to  exécution  by  him,  or  that  it  was  originally 
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blank. 


a  deed  intended  to  take  efifect  as  soon  as  the  blanks  were  fiUed  up  : 
Hudson  V.  Revett  (1829),  5  Bing.  368  ;  2  Moo.  &  P.  663. 

In  cases,  where  a  person  nominated  by  deed  as  attorney  filled  up 
a  blank  left  for  his  Christian  name  :  Eagleton  v.  Gutteridge  (1843), 
11  M.  &  W,  465  ;  where  a  blank  left  for  the  date  was  filled  up  with 
a  date  which  the  Court  assumed  to  be  the  true  date  and  to  be  an 
immaterial  altération:  Keane  v.  SmaUJbone  (1855),  17  C.  B.  179; 
the  deeds  were  held  valid. 

Where  a  mortgage  was  executed  with  blanks  for  the  names  of 
the  tenants,  the  date  of  the  deed,  and  the  date  of  the  rédemption, 
ail  of  which  were  subsequently  filled  in,  it  was  held  that,  thèse 
being  merely  formai  altérations,  and  made  only  for  the  purpose 
of  completing  the  expression  of  the  intention  of  the  parties  to  the 
deed,  already  apparent  on  the  face  of  it,  the  deed  as  completed  was 
good  :  Adsetts  v.  Hives  (1863),  33  Beav.  52. 

The  same  rule  applies  to  documents  not  under  seal  :  Bâtes  v. 
Grabham  (1703),  Salk.  444;  Holt,  469;  Kershaw  v.  Cox  (1800), 
3  Esp.  246  ;  Byrom  v.  Thompson  (1839),  11  A.  &  E.  31. 

On  the  same  principle  the  mère  fiUing  up  of  blanks  after  exécu- 
tion with  the  consent  of  ail  parties  does  not,  but  filling  them  up 
without  such  consent  does,  prevent  the  person  making  such 
altération  from  suing  on  the  deed  :  Pigott  on  Becoveries,  p.  213. 

Altérations  may  be  material  as  regards  some  parties  and 
immaterial  as  regards  others  ;  in  cases  of  this  kind  the  consent 
of  those  parties  only  to  whom  the  altérations  are  material  is 
required:  Doe  d.  Lewis  v.  Bingham  (1821),  4  B.  &  Al.  672;  Hall 
V.  Chandless  (1827),  12  Moore,  316  ;  4  Bing.  123. 

The  insertion  with  the  consent  of  ail  parties  of  the  name  of  an 
additional  obliger  to  a  bond  after  exécution  does  not  yitiate  it: 
Zouch  V.  Clay  (1671),  2  Lev.  35  ;  on  the  ground,  apparently,  that 
it  opérâtes  as  a  new  deed  ;  S.  C.  2  Keb.  872  ;  1  Vent.  185  ;  Maison 
V.  Booth  (1816),  5  M.  &  S.  223. 

But  if  an  altération  be  made  in  a  deed,  even  with  the  consent  of 
ail  parties,  so  as  to  express  an  intention  which  was  not  the  inten- 
tion of  the  parties  to  the  deed  at  the  time  of  the  exécution  thereof, 
no  party  can  enforce  any  obligation  contained  in  the  deed  as  it 
originally  stood,  because  such  obligations  are  vacated  :  French  v. 
Patton  (1808),  9  East,  351  ;  nor  can  the  document  as  altered  take 
effect  as  a  deed  unless  the  document  is  restamped  :  Hill  v.  Patten 
(1807),  8  East,  373  ;  though  the  document  may  be  évidence  of  a 
contract. 

In  the  cases  already  treated  of,  where  the  blanks  were  filled  up 
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with  cousent  of  ail  parties,  the  object  was  to  carry  out  the  contract 
previously  made  between  the  parties;  but,  on  the  other  hand, 
where  an  instrument  is  executed  in  the  form  of  a  deed,  not  in 
pursuance  of  any  previous  contract,  but  with  the  intention  of 
getting  some  person  to  enter  into  a  contract  which  can  be  expressed 
by  filling  his  name  into  the  blanks  of  the  instrument,  the  instru- 
ment, notwithstanding  that  the  blanks  may  be  filled  up,  is  void  as 
a  deed:  France  v.  Clark  (1883),  22  Ch.  D.  830;  (1884)  26  Ch.  Div. 
257;  Société  Générale  de  Paris  v.  Tramways  Union  Co.yLtd.  (1884), 
14  Q.  B.  D.  424  ;  S.  C.  in  D.  P.  sub  nom.  Société  Générale  de  Paris  v. 
Walker  (1885),  11  Ap.  Ca.  20  ;  Potvell  v.  London  and  Prov.  Bank, 
[1893]  1  Ch.  610  ;  [1893]  2  Ch.  555  ;  although  it  may  possibly 
bave  the  effect  of  showing  what  was  intended  to  be  the  contract 
subsequently  entered  into  between  the  parties  :  lie  Barned's  Bank- 
ing Co.  (1867),  L.  E.  3  Ch.  105  ;  and,  if  a  deed  is  not  necessary, 
may  take  effect  as  an  instrument  in  writing  :  Re  Tahiti  Cotton  Co., 
Ex  parte  Sargent  (1874),  L.  K.  17  Eq.  273. 

It  is  said  in  Lindley  on  Companies,  Bk.  III.  c.  4,  s.  5  (6th  éd.),  inoperative 
p.  654  :  **  Whatever  may  be  the  légal  method  of  transferring  ^ 
shares,  and  whether  a  formai  deed  is  or  is  not  requisite,  it  is  a 
common  practice  in  the  share  market  for  a  seller  of  shares  to  sign 
a  deed  or  instrument  of  transfer  with  the  name  of  the  transférée 
in  blank.  The  buyer  then  inserts  his  own  name,  or  without  doing 
so  resells,  and  hands  the  blank  transfer  to  the  new  purchaser,  who 
again  either  inserts  his  own  name  as  the  transférée,  or  resells  and 
delivers  the  transfer,  still  in  blank,  to  the  purchaser  from  him,  and 
so  on.  .  .  .  A  deed  executed  by  A.,  and  purporting  to  transfer  the 

property  to ,  i.e.,  to  nobody,  is  altogether  inoperative  as 

a  deed;  and  consequently,  if  a  shareholder  in  a  company,  the 
shares  in  which  are  transférable  by  deed  only,  exécutes  a  transfer 
of  his  shares  in  blank,  he  still  remains  légal  owner  of  the  shares, 
and  the  holder  of  the  deed  acquires  no  other  title  to  the  shares 
than  a  right  to  hâve  them  properly  transferred,  or  to  hâve  the 
transferor  declared  a  trustée  for  them."  See  Hibblewhite  v. 
M' Marine  (1840),  6  M.  &  W.  200;  4  Jur.  769  (which  overruled 
Texira  v.  Evans  (1774),  cited  in  Master  v.  Miller  (1791),  1  Anstr. 
225  atp.  228);  Shep.  Touch.  68;  Humble  v.  Langston  (1841),  7 
M,  &  W.  517. 

The  instrument  in  blank  does  not  at  law  transfer  the  ownership  Transfers  in 
of  the  shares  to  which  it  relates,  even  as  between  the  vendor  and  J^^^uJ^y,^  * 
the  purchaser  ;  nor  does  the  purchaser,  by  taking  such  a  transfer, 
contract  any  obligation  at  law  to  procure  himself  or  any  one  else  to 
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be  registered  as  a  shareholder,  or  to  inâemnîfy  the  vendor  from  the 
conséquences  of  bis  continuing  to  be  a  shareholder  as  between 
himself  and  the  company.  A  deed  of  transfer  with  a  blank  for  the 
name  of  the  transférée,  is,  as  a  deed,  as  invalid  in  eqoity  as  at  law; 
and  the  shares  comprised  in  it  remain  in  equity  as  at  law  the  pro- 
perty  of  the  transferor  :  Tayler  v.  Great  Indian  Peninsula  Ry.  Co. 
(1859),  4  De  G.  &  J.  559;  Ex  parte  Swan  (1859),  7  C.  B.  (N.  S.) 
400;  Swan  v.  North  British  Australasian  Co.,  Ltd.  (1862),  7 
H.  &  N.  603  ;  (1863)  2  H.  &  C.  175  ;  where  the  names  of  the 
transférées  and  the  description  of  the  shares  were  frandulentlj 
added  after  the  exécution  of  a  transfer  in  blank  by  the  share- 
holders;  France  v.  Clark  (1883),  22  Ch.  D.  830;  (1884)  26  Ch.  Div. 
257;  Société  Générale  de  Paris  v.  Walker  (1885),  11  Ap.  Ca.  20; 
Powell  V.  London  and  Provincial  Bank,  [1893]  1  Ch.  610  ;  [1898] 
2  Ch.  555. 

On  the  same  grounds  debentures  issued  in  blank  cannot  be  filled 
up  with  the  holder's  name  so  as  to  make  them  effectuai  as  deeds  : 
Enthoven  v.  Hoyle  (1853),  13  C.  B.  373  ;  Re  Queenaland  Land  and 
Coal  Co.,  Davis  v.  Martin,  [1894]  3  Ch.  181. 

Where  the  names  of  both  vendor  and  purchaser  are  inserted  in 
the  transfer,  and  the  description  of  the  subject-matter  is  merely 
amplified  after  exécution^  but  a  contract  complète  in  its  essential 
terms  is  entered  into  before  exécution,  the  blank  being  left  only 
because  the  parties  are  ignorant  of  the  fuU  description  of  the  pro- 
perty,  the  deed  as  filled  up  is  binding  ;  but,  on  the  other  hand,  if 
no  complète  contract  be  made  before  exécution,  and  the  description 
is  wholly  wanting,  so  that  the  deed  passes  nothing,  the  subséquent 
fiUing  up  of  a  blank  by  supplying  the  whole  description  will 
not  pass  the  property  ;  so  that  the  distinction  seems  to  be 
between  filling  up  an  immaterial  blank,  and  supplying  a  descrip- 
tion which  would  be  wholly  wanting,  but  for  the  additions  made. 
But  semble,  even  an  instrument  of  the  latter  class  might  be  sup- 
ported  in  equity,  but  not  as  a  deed  ;  see  per  Lord  Cairns,  L. J.,  In 
re  Bamed's  Banking  Co.  (1867),  L.  E.  3  Ch.  105,  at  p.  115. 

The  case  of  Weeks  v.  MaiUardet  (1811),  14  East,  568  (st^ra, 
where  the  facts  are  stated),  is  not  at  variance  with  this  rule, 
because  in  that  case  the  plaintiff  sued  on  the  deed  with  the 
schedule,  and  therefore  the  Court  could  not  but  give  judgment  in 
faveur  of  the  défendantes  plea,  non' est  facium  ;  but  it  by  no  means 
follows  that  the  plaintiff  would  not  hâve  succeeded  if  he  had  sued 
on  the  deed  without  the  schedule  ;  for  the  schedule  was  only  an 
enumeration  of  property,  which  was  perfectly  ascertained  by  the 
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deed  withont  tbe  scbedule — tbat  is,  the  Bcbedole  was  an  immaterial 
addition. 

As  to  presuming,  if  necessary,  a  fresh  execntion  of  tbe  deed  after  Fresh  execn- 
the  altérations  bave  been  made  or  tbe  blanks  filled,  see  GoodrightY.  gjJJ^JJ^*  ^^ 
Straphan  (1774),  1  Cowp.  201  ;  Hudson  v.  Revett  (1829),  5  Bing. 
3G8  ;  2  Moo.  &  P.  663  ;  and  Poivell  v.  London  and  Provincial  Bank, 
[1893]  1  Cb.  610;  [1893]  2  Cb.  555,  discussed  ante,  Cbap.  L  And 
as  to  the  necessity  for  a  new  stamp  see  Boicman  v.  Nichol  (1794), 
5  T.  R.  587  ;  CordiceU  v.  Martin  (1807),  1  Camp.  79  ;  French  v. 
Pattan  (1808),  9  East,  851  ;  KniU  v.  Williams  (1809),  10  East,  481  ; 
and  Cote  v.  Parkin  (1810),  12  East,  471. 

Material  altérations  made  by  a  stranger,  t.^.,  a  person  Matenai 
not  a  party  to,  or  claiming  under  a  party  to,  the  deed,  made  by  a 
do   not  prevent  any  person  from  enforcing   the  deed,  notalecf^ 
except  a  person  in  whose  custody  the  deed  was  when  the  ^®^' 
altération  was  made. 

Lord  St.  Leonards  (Sugd.  Pow.  603  (8tb  éd.)  )  considered  tbat  objections  to 
altérations  made  by  a  stranger  never  vitiated  tbe  deed,  saying  tbat  ®^<«P^on. 
the  true  ground  of  tbe  ruie  is  tbe  fraud  of  tbe  party  interested  ; 
and  be  cites  Henfree  v.  Bromley  (1805),  6  East,  309,  which  was  a 
case  of  tbe  altération,  not  of  a  deed,  but  of  an  award  by  tbe 
umpire  after  bis  autbority  bad  expired  ;  and  in  which  Lord  Ellen- 
borougb,  C.J.,  sald  at  pp.  311,  312  :  "  The  altération  made  by  bim 
[the  umpire]  afterwards  was  no  more  than  a  mère  spoliation  by  a 
stranger,  which  would  not  vacate  the  award.  ...  I  can  no  more 
consider  this  as  avoiding  the  instrument  than  if  it  bad  been 
obliterated  or  cancelled  by  accident." 

"  It  is  diflScult  to  understand  why  an  altération  by  a  stranger  Exception 
should  in  any  case  avoid  tbe  deed — why  the  tortious  act  of  a  tbird  u^'^rfn^ 
person  should  affect  tbe  rights  of  the  parties  to  it — unless  tbe  cipie. 
altération  goes  tbe  length  of  making  it  doubtfui  what  the  deed 
originally  was,  and  what  the  parties  meant  :  "  Hutchins  v.  Scott 
(1837),  2  M.  &  W.  809,  per  Alderson,  B.,  at  p.  814. 

It  may  be  added  tbat  in  Ireland  and  America  it  bas  been  beld 
tbat  the  act  of  a  stranger  will  not  vitiate  a  deed  :  Swiney  v.  Barry 
(1886),  1  Jones'  Exch.  Hep.  109  ;  Rees  v.  Overbaïujh  (1827),  6 
Cowen,  746.  But  according  to  Davidson  v.  Coopcr  (1844),  11  M.  & 
W.  778  ;  13  M.  &  W.  343  ;  and  The  Bank  of  Hindostan  v.  Smith 
(1867),  36  L.  J.  N.  S.  C.  P.  241,  tbe  exception  above  stated  does 
exist  :  Taylor  on  Evidence,  ss.  1827-80  (9tb  éd.)  ;  Steph.  Dig.  Ev. 
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(5th  éd.),  Art.  89;  but  both  Taylor  and  Stephen  disapprove  such 
exception  :  Taylor,  loc.  cit.  ;  Stephen  (3rd  éd.),  Pref.,  p.  xxxvi. 

An  altération  which,  if  made  before  exécution,  would 
hâve  aflfected  the  position,  rights  or  obligations  of  any 
person  claiming  under  the  deed,  is  material;  possibly 
other  altérations  may  be  material, 

The  folio wing  hâve  been  held  to  be  material  altérations  in  a  bill 
of  exchange  so  as  to  be  a  bar  to  an  action  thereon  : — The  altéra- 
tion of  the  date  so  as  to  accelerate  the  day  of  payment  :  Master  v. 
MUler  (1791-3),  4  T.  E.  820;  1  Anstr.  225  ;  5  T.  K.  867  ;  2  Hy.  Bl. 
141  ;  1  Sm.  L.  C.  (llth  éd.),  p.  767;  the  altération  of  the  name  of 
the  place  of  payment  :  Tidmarsh  v.  Grover  (1813),  1  M.  &  S.  735  ; 
the  addition  of  a  place  of  payment  when  the  bill  was  accepted 
generally  :  Cowie  v.  Halsall  (1821),  4  B.  &  Aid.  197;  Macintosh  v. 
Haydon  (1826),  Ey.  &  M.  362;  Calvert  v.  Baker  (1838),  4  M.  &  W. 
417;  Burchjield  v.  Moore  (1854),  3  E.  &  B.  683;  23  L.  J.  Q.  B. 
261;  contrày  Trapp  y.  Spearman  (1799),  3  Esp.  57;  the  addition 
to  a  bill,  expressed  to  be  for  value  received,  of  words  stating  what 
the  considération  was  :  Kîiill  v.  Williams  (1809),  10  East,  431. 

A  joint  and  several  promissory  note  signed  by  two  persons  cannot 
be  Bued  on  if  a  third  person  signs  without  the  consent  of  the  two  : 
Gardner  v.  Walsh  (1855),  5  E.  &  B.  83  ;  24  L.  J.  Q.  B.  285,  over- 
ruling  Catton  v.  Simpson  (1838),  8  A.  &  E.  136. 

A  guarantee  imder  the  hand  of  the  guarantor  could  not  be  sued 
on  where  the  créditer  affixed  a  wafer  opposite  the  guarantor's  signa- 
ture so  as  to  make  it  appear  to  be  his  deed  :  Davidson  v.  Cooper 
(1843),  11  M.  &  W.  778;  (1844)  13  M.  &  W.  343;  13  L.  J. 
Exch.  276. 

A  guarantee  cannot  be  sued  on  if  the  names  of  some  of  the 
guarantors  are  struck  out  after  exécution  by  ail  :  The  Bank  of 
Hindostan  v.  Smith  (1867),  36  L.  J.  N.  S.  C.  P.  241. 

The  altération  of  a  sale  note  at  the  instance  of  the  vendors 
providing  for  damaged  goods,  prevents  them  suing  on  it  :  Powell  v. 
Divett  (1812),  15  East,  29. 

The  addition  by  the  buyer  to  a  sold  note  on  a  sale  by  sample,  of 
words  importing  that  either  the  sample  or  the  bulk  was  of  the 
seller's  own  manufacture,  is  material  and  prevents  his  suing: 
MoUett  V.  Wackerharth  (1847),  17  L.  J.  C.  P.  47  ;  5  C.  B.  181. 

The  altération  of  the  number  of  a  Bank  of  England  note  dis- 
charges the  note  as  between  the  Bank  and  an  innocent  holder  for 
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value:  SuffeU  v.  Bank  qf  England  (1881),  7  Q.  B.  D.  270  ;  (1882)  9 
Q.  B,  D,  555  ;  Leeds  and  County  Bank  v.  Walkei*  (1883),  11 
Q.  B,  D.  84. 

By  a  bond  of  suretyshîp  four  persons  were  to  be  jointly  and  Sureties. 
severally  liable  as  sureties,  but  the  liability  of  two  was  to  be  limited 
to  251.  each,  and  the  liability  of  the  other  two  to  60/.  each.  Af  ter 
the  other  three  had  executed  the  bond,  N.,  whose  liability  was  to 
bave  been  50Z.,  also  executed  it,  but  added  to  bis  signature  "  25/. 
only,"  to  which  the  obligée  made  no  objection.  Heldy  that  this 
was  a  material  altération  which  prevented  the  obligée  suing  the 
other  three  sureties,  and,  as  the  liabihty  was  joint,  the  fourth 
surety  also  :  Ellegynere  Breweiy  Co.  v.  Cooper,  [1896]  1  Q.  B.  75. 

It  was  formerly  held  that  even  an  immaterial  altération  made  by,  oïd  law  as  to 
or  with  the  consent  of  the  person,  for  whose  benefit  it  was  intended,  à^^^t^o,';^^^ 
would  render  an  instrument  void:  Pigofs  Case  (1614),  11  Eep. 
26  b  ;  S.  C.  8ub  nom.  Winchcombe  v.  Pigot,  2  Buis.  246  ;  sub  nom, 
Win$combe  v.  Piggott,  1  BoU.Bep.  39  ;  sub  nom.  Anon.,  Moore,  835  ; 
Shep.  Touch.  68,  69.    But  this  is  no  longer  law,  and  now — 

An    immaterial    altération    made    in    a    deed   after  immaterial 

j«ir  jj  i.iSi.j.1.       altérations 

exécution,    by  whomsoever   made,   does  not  anect  the  disregardeci. 
deed,  or  the  rights  of  any  person  thereunder. 

An  altération  which  only  expresses  something  which  immatenai 
would    hâve    been    implied   in   tho    deed    before    tho  defi^^'^ 
altération    was    made    is    immaterial  :     Sanderson    v. 
Symonds   (1819),   1  Brod.  &  B.  426  ;   S.  C.  sub  nom. 
Sanderson  v.  McCullom^  4  J.  B,  Moore,  5  ;  Aidons  v. 
Camwell  (1868),  L.  E.  3  Q.  B.  573  ;  9  B.  &  S.  607. 

An  altération  made  by  the  covenantee  for  the  benefit  of  the  Covenant. 
covenantor  held  to  be  immaterial  :  Darcy  and  Slmrpe's  Case  (1584), 
1  Léon.  282;  but  see  Anon.  (1512),  Keilw.  162,  pi.  2  ;  164,  pi.  7. 

The  insertion  of  the  words  "  or  order  "  in  a  bill  of  exchange  by  Biiis  of 
the  drawer  after  the  payée  bas  indorsed  it  does  not  avoid  the  bill  ^^^^^ê^- 
as  betweeu  the  indorsee  and  the  payée  :  Kershaw  v.  Cox  (1800), 
8  Esp.  246  ;  Byromv.  Thompson  (1839),  11  A.  &  E.  31. 

Bond  conditioned  to  pay  1002.  by  six  equal  instalments  of  Bond. 
16/.  ld$.  4d.  until  the  fuU  sum  of  one  pounds  was  paid  ;  a  stranger 
inserted  the  word  "  hundred  "  between  "  one  ''  and  **  pounds."  Held, 
that  8uch  insertion  did  not  alter  the  sensé,  was  therefore  immaterial, 
and  did  not  destroy  the  bond  :  Waiigh  v.  Bussell  (1814),  5  Taunt.  707. 
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FRAUDULENT  ALTERATIONS. 


Award. 


Chèque. 


Creditors' 
deed. 


Signature 
crased. 


Date  and  con- 

Rideration 

inserted. 


Name 
alteretî. 


rmmaterial 
altérations 
made  fraudu- 
lently. 


Where  an  umpire's  award  misrecited  the  Christian  name  of  one  of 
the  arbitrators,  the  award  was  not  vitiated  by  the  altération  by  a 
stranger  correcting  the  misrecital  ;  the  mistake  was  not  material, 
and  the  stranger's  altération  a  nuUity  :  Trew  v.  Burton  (1883), 
1  Crompton  &  M.  533. 

The  croBsing  on  a  chèque  made  under  19  &  20  Vict.  (1856),  c.  25, 
is  not  a  material  part  of  the  chèque,  therefore  if  the  crossing  be 
erased  and  the  banker  pays  it,  he  i8  not  liable  to  the  drawer  for  so 
paying  it:  Simmonds  v.  Taylor  (1857),  27  L.  J.  C.  P.  45  and 
248;  (1858)  4  C.  B.  N.  S.  463. 

A  deed  under  sect.  192  of  the  Bankruptcy  Act,  1861,  was  expressed 
to  be  made  between  the  debtor  and  certain  persons  named  in  the 
schedule  as  creditors,  and  ail  other  the  creditors  of  the  debtor,  and 
was  executed  by  a  majority  in  number,  representing  three-fourths 
in  value  of  his  creditors,  and  was  then  registered  ;  af  ter  registration, 
the  names  of  two  additional  creditors  were  added  to  the  schedule. 
Heldy  that  the  altération  was  not  material,  and  that,  as  before 
registration  the  necessary  number  of  creditors  had  executed,  the 
insertion  of  the  names  of  the  two  creditors  did  not  affect  thevalidity 
of  the  deed  :  Wood  v.  Slack  (1868),  L.  R.  3  Q.  B.  379. 

After  a  deed  had  been  executed,  one  of  the  parties  drew  his  pen 
through  his  own  and  another  party's  signatures  ;  it  was  admitted 
that  the  erasure  was  made  wilfully,  and  under  the  impression  that 
it  might  influence  daims  to  be  made  dehors  the  deed,  but  no  fraud 
was  intended  ;  the  deed  contained  no  grant  or  covenant  by  the 
parties  whose  signatures  were  thus  erased,  and  imposed  no  liability 
on  them  ;  they  were  simply  covenantees.  It  was  held  that  the 
erasure  was  immaterial,  and  did  not  avoid  the  deed  :  CcUdiveU  v. 
Parker  (1869),  Ir.  E.  3  Eq.  519;  disapproved  in  SufeU  v.  Bank  of 
England,  9  Q.  B.  D.  555  at  pp.  565,  571  and  572. 

After  exécution  of  a  transfer  the  date  and  considération  were 
fiUed  in  by  the  transférée  :  ''  I  assume  (without  deciding)  that  the 
transfer  was  a  valid  and  effectuai  deed  :  "  per  Stirling,  J.,  Roots  v. 
WUliamson  (1888),  38  Ch.  D.  485  at  p.  492. 

After  exécution  of  a  mortgage,  the  name  of  a  mortgagee  was 
altered  from  **  William  "  to  **  Edward  Thomas,"  those  being  the 
real  Christian  names  of  the  person  intended,  "William  "  having 
been  inserted  in  the  deed  by  inadvertence.  Heldy  an  immaterial 
altération  :  Re  Hoxvgate  and  Osborn's  Contracta  [1902]  1  Ch.  451. 

Immaterial  altérations  fraudulently  made  by  a  party  to  the  deed 
seem  to  be  treated  as  material  :  Taylor,  Ev.  s.  1830  (9th  éd.),  citing 
Sandersonv.  Symonds  (1819),  1  Brod.  &  B.  426;  S.  C.  svb  nom. 
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Sanderson  v.  McCttUoin,  4  J.  B.  Moore,  5;  ihe  American  case  of 
Adams  v.  Fn/e  (1841),  8  Metc.  108;  and  other  cases. 

According  to  the  old  law  the  cancellation  of  a  deed  by  accident  or  Old  law  as  to 
mistake  prevented  it  being  sued  upon  :  Shep.  Touch.  69.  by*fM»ident. 

Debt  on  a  bond  ;  défendant  pleaded  non  estfactum.  After  plea  and 
before  trial,  by  négligence  of  one  of  the  clerks  (quaere,  of  the  Court) 
•who  had  it  in  his  custody,  the  seals  were  eaten  off  by  mice.  The 
jury  was  charged  to  find  whether  it  was  the  deed  of  the  plaintiff  at 
the  time  of  the  plea  pleaded  or  not  :  NichoU  v.  Haywood  (1545), 
J)yer,  59  b.  Jury  found  défendant  sealed  and  delivered  the  bond, 
but  that  after  issue  joined  the  seal  was  puUed  off;  judgment  for 
plaintiff:  Michael  v.  Scockwith  (1588),  Cro.  Eliz.  120;  S.  C.  sub 
nom.  MichaeWs  Case^  Owen,  8,  where  it  appears  that  there  were  two 
obligors  and  the  seal  of  one  was  taken  f rom  the  bond.  In  thèse 
cases  it  was  of  course  unnecessary  to  consider  when  the  seal  was 
pnlled  off,  unless  puUing  it  off  before  issue  joined  would  hâve  been 
an  answer  to  the  action  on  the  deed.  But  this  is  no  longer  law,  and 
now — 

The  cancellation  of  a  deed  by  accident  or  mistake  does  Canceiiation 
not   affect    the    deed,  or    the    rights    of    any  person  or  mistake. 
thereunder, 

Where  the  seal  was  pulled  off  by  a  little  boy  the  deed  was  allowed 
to  be  given  in  évidence:  Anon.  (1625),  Latch,  226;  Palm.  403. 

A  certificate  of  a  bishop  under  the  Act  of  Uniformity  (12  Car.  II. 
<1660)  c.  17),  was  produced  which  had  only  a  small  bit  of  wax 
upon  it.  Twisden,  J.  :  "  If  it  was  sealed,  though  the  seal  be 
broken  off  yet  it  may  be  read,  as  we  read  recoveries  after  the  seal 
is  broken  off,  and  I  hâve  seen  letters  of  administration  given  in 
évidence  after  the  seal  broken  off,  and  so  of  wills  and  deeds." 
Accordingly  it  was  read  :  Clcrke  d.  Prin  v.  Ileath  (1669),  1  Mod.  11. 

**  It  is  not  universally  true  that  a  deed  is  destroyed  by  an  altéra- 
tion, or  by  tearing  off  the  seal.  ...  In  any  case  where  the  seal  is 
tom  off  by  accident  after  plea  pleaded,  the  deed  is  held  good  "  (see 
1  RoU.  Rep.  40;  Michael  v.  Scockwith  (1588),  Cro.  Eliz.  120  ;  Owen, 
8)  ;  .  .  .  *'  and  in  thèse  days,  I  think  even  if  the  seal  were  tom 
off  before  the  action  brought,  there  would  be  no  difi&culty  in  framing 
a  déclaration  which  would  obviate  every  doubt  upon  that  poiut,  by 
stating  the  truth  of  the  case.  .  •  .  The  difficulty  which  arose  in  the 
old  cases  depended  very  much  on  the  technical  forms  of  pleading 
applicable  to  deeds  alone  :  "  per  BuUer,  J.,  Manier  v.  Miller  (1791), 
4  T.  E.  820  at  p.  339. 
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*'  I  can  no  more  consider  this  as  avoiding  the  instrument  tban 
if  it  had  been  obliterated  or  cancelled  by  accident  :  "  per  Lord 
Ellenborough,  C.J.,  Henfree  v.  Bromley  (1809),  6  East,  309  at 
p.  312. 

''  If  tbe  absence  of  intention  to  cancel  be  shown,  the  thing  is  not 
cancelled  :  '*  per  Maule,  J.,  Bamherger  v.  The  Commercial  Crédit 
(1855),  15  C.  B.  676  at  p.  693. 


Intentional 
cancellation 
of  seal  of  one 
party. 


Charter- 
party. 


The  intentional  eâncellatiou  of  the  seal  of  one  party 
to  a  deed,  where  the  parties  are  severally  bound,  doos 
not  affect  the  deed  quoad  the  other  parties  ;  but  it  is 
otherwise  if  they  be  jointly  bound. 


"Where  in  a  charter-party  indented  the  covenants  on  the  part  of 
the  master  and  owners  of  a  ship  with  the  merchants  were  joint,  and 
the  covenants  on  the  part  of  tbe  merchants  were  several,  it  was 
resolved  that  if  the  seal  of  one  of  the  merchants  was  broken  from 
the  deed,  it  did  not  avoid  the  deed,  but  only  against  him  ;  but  if  any 
of  the  seals  of  the  master  or  owners  had  been  broken  from  the  deed, 
ail  their  covenants  would  bave  been  defeated.  When  the  covenants 
are  several,  they  are  as  several  deeds  written  on  the  same  pièce  of 
parchment:  Mathewson'a  Case  (1598),  5  Eep.  22  b;  S.  C.  siib  nom. 
Matheivson  v.  Lijdiate,  Cro.  Eliz.  408,  470,  546. 

Joint  bond.  Thus,  in  Bayhj  v.  Garford  (1641),  March,  125,  where  défendantes 

testator  was  bound  in  the  bond  with  two  others  jointly  and  severally, 
and  afterwards  the  seals  of  the  others  were  eaten  with  mice  and  rats, 
**  the  Court  .  .  .  did  strongly  incline  that  judgment  ought  to  be 
given  for  the  défendant,  and  their  reason  was  that  if  the  obligée  bv 
bis  act  or  own  lâches  discharge  one  of  the  obligors  where  they  are 
jointly  and  severally  bound,  that  the  same  discharges  them  ail  ;  but 
gave  day  for  thefurther  debating  of  the  case,  for  that  this  was  the 
first  time  it  was  argued;  "  and  probably  in  the  particular  case  stated 
the  défendant  would  bave  been  held  bound,  as  the  cancellation  was 
by  accident. 

Scyerai  bond.  Where  a  bond  was  several,  the  cancellation  by  the  obligées  of  the 
seal  of  one  obliger  discharged  him  alone  :  Collins  v.  Prosser  (1823), 
1  B.  &  C.  682  ;  3  Dow.  &  Ey.  112.  But  where  the  bond  was  joint 
and  several,  the  cancellation  of  the  seal  of  one  obliger  was  held  to 
discharge  ail:  Bayly  v.  Garjord  (1641),  March,  125;  Seaton  v. 
Hcnson  (1678),  2  Show.  K.  B.  Eep.  (Leach's  éd.)  29  ;  2  Lev.  220. 
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CHAPTER  TII. 

EXPRE8SBD   INTENTIONS. 


Expressed  Intentions  only  regarded:  Deeds  to  take  effect  thoughform 
lued  inept  :  Voluntary  Settlements  :  If  Deed  capable  of  takiurj 
effect  in  two  ways  grantee  has  élection. 

Thb  fondamental  raie  of  interprétation  for  deeds,  as  for  ail 
instruments,  is  that — 

To  interpret  a  deed,  the  expressed  intention  of  the  Expressed 

,.  ^  -i       j»  1  intentions. 

parties  must  be  discovered. 

The  Word  "  intention  "  may  be  understood  in  two  sensés,  as  Meaning  of 
descriptive  either  (1)  of  that  which  the  parties  intended  to  do,  or  ^^  ^  ^°' 
(2)  of  the  meaning  of  the  words  that  they  bave  employed  ;  hère  it 
is  nsed  in  the  latter  sensé.     See  the  remarks  of  Lord  Wensleydale  : 
Grey  v.  Pearson  (1857),  6  H.  L.  C.  61  at  p.  106  ;  Abbott  v.  Middleton 
(1858),  7  H.  L.  C.  68  at  p.  114. 

In  other  words,  the  question  to  be  answered  always  is,  **What  is 
the  meaning  of  what  the  parties  bave  said?"  not,  "  What  did  the 
parties  mean  to  say?"  The  latter  question  is  one  which  the  law 
does  not  permit  to  be  asked  ;  it  being  a  presumption  juns  et  de  jure, 
to  rebut  which  no  évidence  is  allowed,  that  the  parties  intended  to 
say  that  which  they  bave  said. 

In  Throckmerton  v.  Tracy  (1555),  1  Plowd.  145  at  p.  160,  the 
foUowing  rule  waslaiddown  by  Staunford,  J.,  f or  interpreting  deeds: 
"  Thirdly,  that  the  words  shall  be  construed  according  to  the  intent 
of  the  parties,  and  not  otherwise  ;  and  hère  be  cited  what  Bracton 
saith,  *  Carta  non  est  nisi  restimentum  donationis,'  and  the  intent 
directs  gifts  more  than  the  words." 

**  And  hère  first  I  do  exceedingly  commend  the  Judges  that  are 
curions  and  alinost  subtil,  astuti  (which  is  the  word  used  in  the 
Proverbs  of  Solomon  in  a  good  sensé,  when  it  is  to  a  good  end)  to 
invent  reasons  and  means  to  make  acts  according  to  the  just  intent 
et  ibe  parties,  and  to  avoid  wrong  and  injury,  which  by  rigid  rules 
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Technical 
words. 


Technical 
meaning. 


mîght  be  wrought  ont  of  the  act  :  "  per  Hobart,  C.J.,  Clanrickard 
V.  Sidney  (1615),  Hob.  278  àt  p.  277. 

"  As  far  as  it  may  stand  with  the  rule  of  law,  ît  îs  honourable  for 
ail  Judges  to  judge  according  to  the  intention  of  the  parties,  and  so 
they  ought  to  do  :  "  Co.  Litt.  314  b. 

**  The  Court  cannot  onderstand  the  trne  intent  of  the  indentore 
but  only  by  the  words  of  the  indenture  ;  '*  Kidder  v.  West  (1684), 
8  Lev.  167. 

"The  real  intention  of  the  framer  of  the  deed,  the  written 
déclaration  of  whose  mind  it  is  always  considered  to  be,  is  the  end 
and  object,  to  the  discovery  and  eflfectuating  of  which,  ail  the  rules 
of  construction,  properly  so  called,  are  uniformly  directed.  When 
technical  words  or  phrases  are  made  use  of ,  the  strong  presumption  is, 
that  the  party  intended  to  use  them  according  to  their  correct  techni- 
cal meaning  ;  but  this  is  not  conclusive  évidence  that  such  was  bis 
real  meaning.  If  the  technical  meaning  is  found,  in  the  particular 
case,  to  be  an  erroneous  guide  to  the  real  one,  leading  to  a  meaning 
contrary  to  what  the  party  intended  to  convey  by  it,it  ceases  to  answer 
its  purpose.  The  deed  may  be  drawn  inartificially,  from  ignorance 
or  inadvertence,  or  other  causes  ;  but  still,  if  there  is  enough  clearly 
to  convey  information  as  to  the  real  meaning,  the  object  is  attained. 
The  mind  is  with  certainty  discovered,  and  being  known,  must  be 
the  guide,  or  the  act  and  deed  would  be  not  the  act  and  deed  of  the 
party,  but  of  the  Court.  Because  the  words,  which  are  the  signs 
of  the  ideas  of  the  persons  using  them,  are  in  gênerai,  and  in  the 
correct  use  of  them,  the  signs  of  ideas  dififerent  from  those  of 
which  in  the  particular  case,  they  are  found  less  technically  and 
correctly,  but  with  equal  certainty,  to  be  the  signs  ;  can  it  foUow  that 
they  are  to  be  construed,  to  represent  the  ideas  of  which  they  are 
known  not  to  be  the  signs,  in  préférence  to  those  of  which  they 
appear  to  be  the  signs  ?  Where  is  the  authority  that  compels  the 
Court  to  go  this  length  in  its  adhérence  to  technical  meaning? 
The  contrary  bas  been  long  and  universally  established  to  be  the 
rule  by  the  highest  authorities  from  the  earliest  period,  without  a 
single  one  to  the  contrary.  Many  cases  may  doubtless  be  found,  in 
which  technical  meaning  bas  been  allowed  to  prevail  notwith- 
standing  some  appearance  of  a  contrary  intent  ;  but  this  bas  been 
where  the  manifestation  of  intent  was  not  deemed  sufficient  to  get 
over  the  presumption  in  faveur  of  légal  construction.  The  para- 
mount  regard  to  be  had,  in  a  case  circumstanced  as  the  présent, 
to  the  meaning  and  intention  of  the  grantor,  in  préférence  to 
technical  meaning,  is  the  settled   rule  of    construction.    If  the 
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sabject  of  the  instrument,  on  which  the  question  arises,  be  one 
that  is  not  matter  of  law  (over  which  intention  bas  no  control)»  bat 
dépends  wholly  on  the  will  and  act  of  the  party,  sach  as  the  appoint- 
ment  by  a  donor  in  a  deed  of  gif t  of  bis  own  donee  ;  if  the  words  Technicai 
to  be  construed  are  not  words  of  limitation  (in  which  a  stricter  ^^^  ^oiâs. 
attention  to  forms  may  be  required,  especially  in  deeds),  but  words 
of  pnrchase  and  description  made  use  of  to  designate  the  person  of 
the  first  taker;  in  such  case,  if  the  meaning  and  intention  of  the 
grantor  be  clearly  manifested  on  the  face  of  the  instrument,  as  to 
the  person  or  cbaracter  intended  to  be  the  object  of  grant,  and  if 
the  words  that  be  bas  made  use  of  to  convey  bis  meaning  will 
admit  of  an  interprétation  conformable  to  it,  tbough  contrary  to 
their  correct  technical  sensé,  there  is  no  case  or  dictum  to  be  found 
which  requires  the  Court  to  adopt  the  technical  sensé  in  opposition 
to  the  actnal  meaning  of  the  paity  ;  on  the  contrary,  the  authorities 
uniformly  demand  the  préférence  to  be  given  to  intent,  over  tech- 
nical import  and  form  :  "    per  Plumer,    M.R.,  Cholmondeley  v. 
CUnton  (1820),  2  J.  &  W.  1  at  p.  91. 

"  It  is  a  good  rule  of  construction  that  deeds  should  be  construed 
so  as  to  give  effect  to  the  intention  of  the  parties  :  "  per  Abbott,  C.  J., 
Evans  v.  Vauglian  (1825),  4  B.  &  C.  261  at  p.  266. 

"  Tbe  question  in  this  and  other  cases  of  construction  of  written  Expressed 
instruments  is,  not  what  was  the  intention  of  the  parties,  but  *^^®'^^^^°- 
what  is  the  meaning  of   the  words  they  hâve  used:"   per  Lord 
Denman,    C.J.,   Rickman  v.  Carstairs   (1833),   5   B.   &  Ad.  651 
at  p.  668. 

''It  is  quite  true,  I  am  not  to  conjecture  or  guess  at  what  might  whoiedeed 
bave  been  the  intention  of  tbe  parties  ;  but  I  am  to  consider  the  ^^j^^xj^"" 
whole  instrument,  and  îf  there  appear  a  plain  intention  to  give 
interest,  then,  tbough  there  should  be  no  express  words  to  that 
effect,  and  this  is  the  case  of  a  deed,  yet  I  am  bound  to  give  it  that 
construction  :  "  per  Lord  St.  Leonards,  Clayton  v.  Glengall  (1841), 
IDr.  &  W.  latp.  14. 

'*  Tbe  gênerai  principle — that  of  construing  a  deed  according  to 
the  intention,  where  by  any  possibility  you  can  do  so — is  clear 
enough  :  "  per  Lord  Truro,  Mill  v.  Hill  (1852),  3  H.  L.  C.  828 
at  p.  850. 

"I  adopt  the  observations  of  Alexander,  C.  B.,  in  Colmore  v. 
TyndaU  ((1828),  2  Younge  &  J.  605  at  p.  622),  that  this  Court  deals 
with  a  deed  according  to  the  clear  intention  of  the  parties  appearing 
in  the  four  corners  of  the  deed  itself .  If  the  Court  sees  an  inten- 
tion clearly  and  distinctly  established  by  it,  it  bas  no  difficulty  in 
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MEANING   OF    WORDS   USED. 


Rulcs  of  law. 


Express 
words. 


Meaning  of 
worda  used. 


carrying  that  into  effect  ;  subject  of  course  to  any  raies  of  law  ihat 
may  be  applicable  to  it,  but  only  qualified  to  that  extent  :  "  per  Sir 
J.  Eomilly,  M.R,  Beaumont  v.  Marq.  of  Salishury  (1854),  19  Beav. 
198  at  p.  206. 

''  The  rule  of  construction  .  •  •  has  been  to  adhère  as  rigidly  as 
possible  to  the  express  words  :  "  per  Lord  Cranworth,  C,  Orey  y. 
Pearson  (1857),  6  H.  L.  C.  61  at  p.  78. 

''  The  question  is  not  what  the  parties  to  a  deed  may  hâve 
intended  to  do  by  entering  into  that  deed,  but  what  is  the  meaning 
of  the  words  used  in  that  deed  :  a  most  important  distinction  in 
ail  cases  of  construction,  and  the  disregard  of  which  often  leads  to 
erroneous  conclusions  :  *'  per  Lord  Wensleydale,  Monypenny  v. 
Monypenny  (1861),  9  H.  L.  C.  114  at  p.  146. 

''I  apprehend  it  is  a  sovereign  rule  in  the  construction  of  ail 
written  documents  to  give  effect  to  the  intention  of  the  parties  as 
expressed  in  the  instrument  itself  and  to  give  effect  if  possible  to 
every  word,  or  at  ail  events  to  every  provision  :  "  per  Byles,  J., 
Hayne  v.  Cumviings  (1864),  16  C.  B.  N.  S.  421  at  p.  427. 

"  I  am  disposed  to  foUow  the  rule  of  construction  which  was  laid 
down  by  Lord  Denman  and  Baron  Farke.  .  •  .  They  said  that  in 
construing  instruments  you  must  hâve  regard,  not  to  the  presumed 
intention  of  the  parties,  but  to  the  meaning  of  the  words  which 
they  hâve  used  :  "  per  Brett,  L.J.,  Ex  parte  Chick,  Re  Mei'edith 
(1879),  11  Ch.  D.  731  at  p.  789. 

"  One  must  consider  the  meaning  of  the  words  used,  not  what 
one  may  guess  to  be  the  intention  of  the  parties  :  "  per  Jessel,  M.B., 
Smith  V.  Lucas  (1881),  18  Ch.  D.  581  at  p.  542. 


Deeds  failing 
to  take  effect 
in  manner 
intended. 


Words  capable  of  more  than  one  eonstruction  are  to 
be  construed  so  as  to  carry  into  effect  the  expressed 
gênerai  intention  of  the  parties  :  and  if  owing  to  some 
rule  of  law  a  deed  fail  to  take  effect  in  the  manner 
expressed,  it  will,  if  possible,  be  construed  so  as  to 
carry  into  effect  the  expressed  gênerai  intention  of  the 
parties. 


Deed  to  be 
good  if 
possible. 


In  Throckmerton  v.  Tracy  (1555),  1  Plowd.  145  at  p.  160,  the 
following  rules  were  laid  down  by  Staunford,  J.,  for  interpreting 
deeds  :  ''  First,  that  deeds  shall  be  taken  most  beneficially  for  the 
party  to  whom  they  are  made  ;  secondly,  that  a  deed  shall  never  be 
void,  where  the  words  may  be  applied  to  any  intent  to  make  it  good  ; 
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and  upon  thîs  he  cited  Bracton,  who  saitb,  *  Bénigne  faci€nd<je  sunt 
interpi'ctationes  instrumenti,  nt  rcs  niagis  valeat  quam  perlât,*  and  in 
another  place  he  saîth,  *  in  re  diihiâ.'  " 

"  A  deed  that  is  intended  and  made  to  one  purpose  may  enure  to 
another,  for  if  it  will  not  take  effect  [in]  that  waj  it  is  intended,  it 
may  take  effect  another  way  ;  [provided  it  may  hâve  that  effect 
consistently  with  the  intention  of  the  parties] .  And  therefore  a 
deed  made  and  intended  for  a  release,  may  amount  to  a  grant  of  a 
reversion,  an  attomment,  or  a  surrender,  or  é  conversa:''  Shep. 
Touch.  82  ;  Chester  v.  WiUan  (1669),  2  Wms.  Saund.  96  a  (notes). 

**I  shall  lay  down  some  gênerai  rules  and  maxims  of  the  law, 
with  respect  to  the  construction  of  deeds.  First,  it  is  a  maxim, 
that  such  a  construction  ought  to  be  made  of  deeds,  ut  re$  magis 
valeat  quam  pereat,  that  the  end  and  design  of  the  deeds  should 
take  effect  rather  than  the  contrary.  Another  maxim  is,  *  that  intention  to 
such  a  construction  should  be  made  of  the  words  in  a  deed,  as  is  ^  possible. 
most  agreeable  to  the  intention  of  the  grantor  ;  the  words  are  not 
the  principal  things  in  a  deed,  but  the  intent  and  design  of  the 
grantor  ;  we  bave  no  power  indeed  to  alter  the  words  or  to  insert 
words  which  are  not  in  the  deed,  but  we  may  and  ought  to  construe 
the  words  in  a  manner  the  most  agreeable  to  the  meaning  of  the 
grantor,  and  may  reject  any  words  that  are  merely  insensible:  '  ** 
per  Willes,  C  J.,  Smith  d.  Donner  v.  Packhurst  (1742),  3  Atk.  135  at 
p.  186  ;  S.G.sub  nom.  Parkhurst  v.  Smith,  Willes,  327. 

"  The  rules  laid  down  in  respect  of  the  construction  of  deeds  are 
founded  in  law,  reason,  and  common  sensé  ;  that  they  shall  operate 
according  to  the  intention  of  the  parties,  if  by  law  they  may  ;  and 
if  they  cannot  operate  in  one  form,  they  shall  operate  in  that  which 
by  law  will  effectuate  the  intention  :  "  per  Lord  Mansfield,  C.J., 
Goodtitle  d.  Edwards  v.  Bailey  (1777),  2  Cowp.  597  at  p.  600.  See 
to  the  same  effect,  per  Dallas,  C.J.,  SoUy  v.  Forhes  (1820),  4  Moo. 
448  at  p.  468. 

''  I  conceive  that  ail  deeds  are  to  be  construed  not  only  strictly 
according  to  their  words,  but  so  far  as  is  possible,  without  inf ringing 
any  mie  of  law,  in  such  a  way  as  to  effectuate  the  intention  of  the 
parties  :  "  per  Pearson,  J.,  Hïlbers  v.  Parkinson  (1883),  25  Ch.  D. 
200,  at  p.  208. 

Deeds  of  the  natures  foUowing,  not  taking  effect  in  the  manner  in  Deeds  con- 
which  they  were  intended  to  take  effect  hâve,  where  there  was  ^^enantto 
relationship  between  the  parties,  taken  effect  as  covenants  to  stand  stand  seised  : 
seised: — ^A   deed  of   feoffment   without  livery:    Walker   v.  Hall 
<1677),  2  Lev.  213  ;  Thompson  v.  Attjield  (1682),  1  Vem.  40  ;  Doe  d. 
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Deeds  Milhurn  v.  Salkeld  (1755),  Willes,  674  ;  S.  C.  suh  nom.  Doe  d.  Mil- 

co^Mnft^  ioMrne  v.  Purclvasei's,  éc,  2  Wils.  22  ;  and  even  where  the  feoflfee 
stand seised;  to  uses  was  not,  but  the  cestui  que  use  was,  a  relation:  Thorne  v^ 
Thome  (1682),  1  Vern.  141  (see  tbe  bill  at  length  in  2  M.  &  W. 
512  n);  Sleigh  v.  Metham  (1697), Lutw. 242  (Nelson's  éd.);  Boe  d. 
Lewis  V.  Davies  (1837),  2  M.  &  W.  503  {Hore  v.  Dix  (1660),  1  Sid. 
25,  cit.  2  M.  &  W.  507,  is  contià,  but  is  overruled  2  Wils.  79  ;  and 
Samon  v.  Jones  (1690),  2  Vent.  318,  which  was  a  décision  of  the 
House  of  Lords  to  the  same  effect  as  Hore  v.  Dix,  was  disapproved 
by  Willes,  C.J.,  in  Doe  d.  Milhurn  v.  Salkeld  (1755),  Willes,  674 
at  p.  679,  and  in  Roe  d.  WUkinson  v.  Tranmarr  (1758),  Willes,  682^ 
and  by  Parke,  B.,  in  Doe  d.  Letvis  v.  Davies  (1837),  2  M.  &  W.  50a 
at  p.  517);  a  deed  purporting  to  grant  a  freehold  infuturo  :  Harrison 
V.  Ausiin  (1688),  Carth.  38;  Comb.  128  (from  the  report  in  Carth. 
it  appears  that  the  case  was  compromised)  ;  Rigden  v.  Vallier  (1751)^ 
2  Ves.  Sen.  253  ;  3  Atk.  731  ;  Doe  d.  Starling  v.  Prince  (1851),  20 
L.  J.  N.  S.  C.  P.  223  ;  a  release  founded  on  a  lease,  but  void  as 
purporting  to  grant  a  freehold  in  fntiiro:  Roe  d.  WUkinson  v. 
Tranmer  (1758),  2  Wils.  75;  S.  C.  sub  nom.  Roe  d.  WUkinson  w 
Tranmair,  Willes,  682  ;  a  deed  of  grant  :  Sanders  v.  Sacile  (1657)^ 
cited  3  Lev.  372  and  Sir  T.  Raymond,  48  ;  Osman  v.  Sheafe  (1693), 
8  Lev.  370;  S.  C.  sub  nom.  Osmere  v.  Sheafe,  Lutw.  378  (Nelson's 
éd.),  Carth.  307;  Doe  d.  Daniellv.  Woodroffe  (1849),  10  M.  &  W. 
608  ;  15  M.  &  W.  769  ;  2  H.  L.  C.  811  ;  a  covenant  that  "lie  giveth 
and  settleth  :  "  Doe  d.  Jones  v.  Williams  (1833),  5  B.  &  Ad.  783  ; 
*'  that  if  he  die  without  issue  he  does  give  and  grant  :  "  Coltman  v. 
Senhouse  (1678),  2  Lev.  225  ;  Pollexf.  523  ;  S.  C.  sub  nom.  Coultman 
V.  Senlwuse,  T.  Jones,  105  ;  sub  nom.  Colton  v.  Senhouse,  2  Show, 
11,  ca.  7  ;  a  bargain  and  sale  void  for  want  of  a  pecuniary  considéra- 
tion :  Tebbe  v.  Popplewell  (1599),  2  Roll.  Abr.  786,  pi.  1  ;  Wats 
V.  Dix  (1649),  Styl.  .204  ;  Crossing  v.  Scudamore  (1673),  2  Lev.  9  ; 

1  Mod.  175  ;  1  Vent.  137  ;  S.  C.  suh  nom.  Crossing  v.  Skidmore,  2 
Keb.  754,  784  ;  Baker  v.  Lade  (1690),  3  Lev.  291  ;  Carth.  253  ;  S.  C. 
suh  nom.  Barker  v.  Lade,  4  Mod.  149  ;  sub  nom.  Lade  v.  Baker^ 

2  Vent.  145;  suh  nom.  Baker  v.  Lane,  Skin.  315;  a  release 
founded  on  a  lease  for  a  year  that  was  lost  :  Brown  v.  Jones  (1744),  1 
Atk.  188  at  p.  191  ;  a  surrender  void  by  reason  of  an  intervening 
estate  :  Doe  d.  Wooley  v.  Pickard  (1797),  per  Lord  Kenyon,  cited  1 
Wms.  Saund.  236  f  (note)  ;  a  conveyance  made  in  considération  of 
an  intended  marriage,  which  could  not  operate  as  a  bargain  and 
sale,  because  there  was  no  pecuniary  considération,  nor  as  a  release» 
because  there  was  no  lease  for  a  year,  nor  as  a  confirmation,  because 
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neither  of  the  grantees  was  in  possession,  nor  as  a  feoffment, 
])ecau8e  there  was  no  livery:  Doe  d.  Milbum  v.  Salkeld  (1755), 
Willes,  674  ;  S.  C.  svb  nom.  Doe  d.  Milhoume  v.  Purchasers  undcr 
Assignées  of  Simpson^  2  Wils.  22. 

Deeds  of  the  natures  following,  not  taking  effect  in  the  manner  «s  prant  af 
in  which  they  were  intended^  hâve  taken  effect  as  grants  at  common 
law  : — ^A  grant  of  a  reversion  has  been  effected  by  a  deed  of  feoff- 
raent,  which  could  not  operate  as  a  feoffment  for  want  of  livery  :  2 
Roll.  Ab.  56,  pi.  1  ;  Knotsford  v.  Eedes  (1599),  Ihid,  pi.  2;  Lmy  v. 
Englefield  (1616),  Ibid.  pi.  8;  Doe  d.  Were  v.  Cole  (1827),  7  B.  & 
C.  243  ;  1  Man.  &  Ey.  83  ;  by  a  bargain  and  sale  void  for  want  of 
enrôlaient:  Adams  v.  Steer  (1609),  Cro.  Jac.  210;  Nash  v.  Ash 
(1862),  1  Hurl.  &  Coït.  160;  by  a  bargain  and  sale  enroUed,  but 
incapable  of  carrying  out  the  intention  of  the  parties  by  reason  of 
the  non-execution  of  the  uses  declared  thereby:  Haggerston  v. 
Hanhary  (1826),  5  B.  &  C.  101;  7  D.  &  R.  723,  overruling  Denton 
V.  Fettiplace  (1587),  cit.  Cro.  Jac.  210;  by  a  release  void  as 
creating  a  freehold  infuturo  :  Goodtitle  d.  Edwards  v.  Bailey  (1777), 
2  Cowp.  597  ;  by  an  appointaient  void  by  reason  of  the  non-existence 
of  the  power  :  Shove  v.  Pincke  (1793),  5  T.  R.  124  ;  and  see  Perrg 
V.  Watts  (1842),  3  Man.  &  Gr.  775. 

Where  the  donee  of  a  power  of  appointaient  ^*liviited  and 
appointed  *'  by  deed,  not  only  the  lands  the  subject  of  the  power, 
but  also  other  lands,  it  was  held  that  the  words  ^^limitand  appoint'* 
operated  as  a  grant  of  the  latter  lands  :  Macandrew  v.  Galkigher 
(1874),  Ir.  E.  8  Eq.  490. 

A  grant  of  an  easement  or  profit  à  prendre  may  be  effected  by 
articles  of  agreement  under  seal:  Holms  v.  Seller  (1691),  3  Lev. 
305  ;  or  by  a  covenant  :  Le  Countee  de  Huntington  v.  Le  Seigneor 
Mountjoy  (1582),  Moo.  174  ;  1  And.  307,  ca.  cccxvii.  ;  S.  C.  sub  nom. 
Lord  Mountjoye  and  the  Earl  of  Huntington  s  Case,  Godb.  17  ; 
svh  7ioni.  Earl  of  Huntington  and  Lord  Mountjoye' s  Case,  4  Léon. 
147;  Northani  v.  Harley  (1853),  1  El.  &  B.  665;  Rowhotham 
V.  Wilson  (1860),  8  H.  L.  C.  348  at  p.  362. 

A  release  has  been  effected  by  a  deed  which  could  not  take  effect  as  release  of 
as  a  feoffment  for  want  of  livery,  the  want  of  livery  being  supplied  ^^^  ' 
by  the  possession  of  a  tenant  :  Rees  d.  Chamberlain  v.  Lloyd  (1811), 
Wightw.  123  ;  by  a  grant,  by  one  joint  tenant  to  another  :  Chester 
V.  WiUan  (1669),  2  Wms.  Saund.  96  a;  S.  C.  sub  nom,  Chester  y. 
Wilson,  1  Vent.  78  ;  sub  nom.  Chester  v.  WilUtnd,  2  Keb.  641  ;  sub 
nom.  Chester  v.  Willon,  1  Sidf.  452  ;  and  by  one  co-parcener  to 
another  :  Y.  B.  10  Edw.  IV.  (1470)  3  b. 

E.D.  4 
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a^  relcase  of 
services  ; 


as  release  of 
debt,  &c. 


ft8  releasc  of 
l)Ower  ; 


as  confirma- 
tion ; 


:us  Iwirgain 
and  sale  ; 


A  release  of  services  bas  been  effected  by  a  confirmation  to  a 
tenant  cl  the  customary  estate  freed,  &c.,  from  ail  services  except, 
&c.  :  Doe  d.  lieay  v.  Iltintingdon  (1803),  4  East,  271. 

A  covenant  not  to  sue  on  a  bond  is  a  release,  except  wbere  the 
covenant  is  not  to  sue  for  a  certain  time  :  Detucv.  Jeffries  (1591),  Cro. 
Eliz.  352  ;  Ayloffe  v.  Scrimpsliire  (1689),  Carth.  63;  S.  C.  suh  nom. 
Ayli^  V.  Scrimshire,  Holt,  619  ;  Searville  v.  Edwards  (1691),  cited 
1  Ld.  Kaym.  420  ;  Lacy  v.  Kinnaston  (1701),  Holt,  178  ;  3  Salk.  298  ; 
S.  C.  suh  nom.  Lacy  v.  Kynaston,  2  Salk.  575  ;  12  Mod.  415  and  548  ; 
Holt,  218  ;  suh  nom.  Lacy  v.  Kinaston,  1  Ld.  Raym.  688  ;  suh 
nom.  Clayton  v.  Kynaston,  2  Salk.  573  ;  12  Mod.  221  ;  Wilson 
V.  Braddyll  (1854),  9  Exch.  718. 

A  covenant  not  to  exercise  a  power  opérâtes  as  a  release  of  the 
power,  whether  gênerai  :  Isaac  v.  Huches  (1870),  L.  R.  9  Eq.  191  ;  or 
spécial  :  Scrope  v.  Offiey  (1740),  1  Br.  P.  C.  276  ;  Green  v.  Green 
(1845),  2  Jo.  &  Lat.  529  ;  Re  Chamhers  (1847),  11  Ir.  Eq.  518  ; 
Hurst  v.  Hurst  (1852),  16  Beav.  372  ;  Davies  v.  Huguenin  (1863), 
1  H.  &  M.  730  ;  and  whether  exercisable  by  will  only  :  Re  Chamhers 
(1847),  11  Ir.  Eq.  518  ;  Davies  v.  Huguenin  (1863),  1  H.  &  M.  730  ; 
Isaac  v.  Hughes  (1870),  L.  R.  9  Eq.  191;  or  by  deed  or  will  :  Green 
V.  Green  (1845),  2  Jo.  &  Lat.  529  ;  or  by  deed  only  :  Scrope  y. 
Offley  (1740),  1  Br.  P.  C.  276  ;  Hurst  v.  Hurst  (1852),  16  Beav.  372. 

A  father  by  indenture  enrolled,  in  considération  of  bis  natural 
affection  for  bis  son,  bargained  and  sold,  gave,  granted,  and  con- 
firmed  the  land  to  him  and  his  heîrs.  Held^  that  as  the  son  was  in 
possession  it  might  operate  by  way  of  confirmation:  Osb&m  v. 
Churchman  (1607),  Cro.  Jac.  127. 

**In  case  when  a  freehold  or  inheritance  shall  pass  by  deed 
indented  and  enrolled,  it  need  not  bave  the  précise  words  of  bargain 
and  sale,  but  words  equipollent  or  which  do  tantamount,  are 
sufficient  (2nd  Inst.  672)  ;  as  if  a  man  covenants  in  considération 
of  money  to  stand  seised  to  the  use  of  his  son  in  fee  ;  if  the  deed  be 
enrolled,  it  is  a  good  bargain  and  sale,  and  yet  there  are  not  any 
words  of  bargain  and  sale,  but  tbey  amount  to  so  much,  as  it  is 
held  in  BedelVs  Case  (  (1608),  7  Rep.  40  b).  So  if  a  man  for  money 
aliens  and  grants  land  to  one  and  his  heirs,  or  in  tail,  or  for  life, 
by  deed  indented  and  enrolled,  it  amounts  to  a  bargain  and  sale, 
and  the  land  shall  pass  without  any  livery  and  seisin  :  "  Fox's  Case 
(1610),  8  Rep.  94  a  ;  S.  C.  suh  nom.  Smallman  v.  Powys,  2  Brownl. 
&  G.  291.  See  also  Tayhrv.  Vale  (1589),  Cro.  Eliz.  166,  where  the 
words  were  **  dédit  et  concessit;  **  Grey  and  Edward' s  Case  (1577), 
4  Léon.  110,  where  the  word  was  "dédit.'' 
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Where  A.  by  deed  indented  conveyed  as  folio ws  :  "  I  the  said  A. 
hûve  given,  granted,  and  confirmed  for  a  certain  pièce  of  money," 
^ithout  any  words,  **  bargain  and  sell/'  the  habendum  was  to  the 
feoffee  with  warranty  against  A.  and  his  heirs,  and  there  Tvas  a 
letter  of  attorney  to  make  livery  of  seisin  ;  the  deed  was  enrolled 
within  one  month  after  it  was  made,  subsequently  the  attorney 
made  livery.  Ileld,  that  it  operated  as  a  bargain  and  sale  :  Anon. 
(1572),  3  Léon.  16. 

Charter  of  feoffment  containing  words  of  bargain  and  sale  only,  as  feoffment  ; 
foUowed  by  livery,  operated  as  a  feoflfment  :  Benicoinbe  and  Parker' s 
Case  (1584),  1  Léon.  25. 

The  uses  of  a  fine  may  be  declared  by  a  bargain  and  sale  not  as  uses  of  fine; 
enrolled,  or  a  feofifment  without  livery  :   per  Holt,  C.J.,  Jones  v. 
Morley  (1698),  1  Ld.  Kaym.  288  atp.  291  ;  12  Mod.  159  at  p.  163. 

Covenant  to  transter  a  spécifie  part  of  a  sum  of  money  on  mort-  ^^  a^ign- 
guge  within  three  months  after  death  and  to  pay  interest  in  the 
meantime,  operated  as  an  assignment:  Brownlow  v.  Earl  ofMeath 
(1840),  2  Ir.  Eq.  Kep.  883  ;   2  Dr.  &  Wal.  674. 

"Albeit  the  most  usual  and  proper  [mode  of]  making  of  a  lease  asiease  ; 
19  by  the  words  démise,  grant,  and  to  farm  let,  and  with  an 
habendum  for  life  or  years,  yet  a  lease  may  be  made  by  other 
w  ords  ;  for  whatsoever  word  will  amount  to  a  grant  will  amount 
to  a  lease.  And  therefore  a  lease  may  be  made  by  the  word  give 
betake,  or  the  like.  The  word  locavit  [hired]  also  is  a  good  word. 
And  the  use  in  the  Exchequer  is  to  make  leases  by  the  word 
eornmittiinus,  which  is  a  good  word  to  make  a  lease  (either  by  the 
Crown  or  a  common  person  :  Co.  Litt.  45  b).  And  if  A.  do  but  grant 
and  covenant  with  B.  that  £.  shall  enjoy  such  a  pièce  of  land  for 
twenty  years,  this  is  a  good  lease  for  twenty  years.  So  if  A. 
[iromise  to  £.  to  suffer  him  to  enjoy  such  a  pièce  of  land  for 
twenty  years  this  is  a  good  lease  for  twenty  years.  So  if  A.  license 
B.  to  enjoy  such  a  pièce  of  land  for  twenty  years  ;  this  is  a  good 
lease  for  twenty  years  :  ''   Shep.  Touch.  271,  272. 

Accordingly,  a  lease  has  been  created  by  a  covenant  with  a  man 
tbat  he  should  enjoy  the  land  for  a  certain  time:  1  BoU.  Ab. 
847,  848  ;  Haiiington  v.  Wise  (1597),  Cro.  Eliz.  486  ;  Noy,  57  ;  S.  C. 
snb  nom.  Hairington  v.  Wyes,  Moo.  459  ;  Whitlock  v.  Horion  (1606), 
Cro.  Jac.  91  ;  S.  C.  siib  nom.  Whitlock  v.  Chartwell,  Noy,  14  ;  Lady 
Montague's  Case  (1612),  Cro.  Jac.  301  ;  Tisdale  v.  Essex  (1615), 
Hob.  84;  Moo.  861  ;  3  Buis.  204;  1  Eoll.  Eep.  397;  Ponesley  v. 
Blackman  (1620),  Bridg.  12  ;  Drake  v.  Munday  (1630),  Cro.  Car. 
207;  W.   Jo.   231;   Richards  v.  Sely  (1676),  2   Mod.  79;    S.  C. 

4 — 2 
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Coutrà  as  to 
lease; 


As  aji^reemeiit 
for  lease  ; 


As  nssignment 
of  term  : 


As  appoint- 
ment  ; 


mb  nom.  Hichards  v.  Ceely^  3  Keb.  638;  per  Mansfield,  C.J., 
Wright  d.  Plowden  v.  Carticright  (1757),  1  Burr.  283  ;  Doe  d. 
Jackson  v.  Ashhimier  (1793),  5  T.  R.  163  {Alderes  v.  Wrai/ 
(1619),  2  RoU.  Rep.  121,  is  contra);  by  a  mère  license  to  occupy 
for  a  certain  time  ;  Y.  B.  6  H.  VU.  (1489),  1  ;  Bro.  Ab.  tit.  Lease, 
80;  Hall  v.  Seahright  (1669),  1  Mod.  14;  2  Keb.  561;  1  Sid. 
428;  Anoji.  (Ca,  51)  (1705),  11  Mod.  42;  Right  d.  Green  v. 
Proctor  (1768),  4  Burr.  2208  ;  by  a  covenant  to  stand  seised  ; 
lîight  d.  Basset  v.  Thomas  (1763),  3  Burr.  1441,  1446;  1  W,  Bl. 
446  ;  by  a  covenant  to  pay  rent  foUowed  by  entry  :  Copley  v. 
Hepworth  (1690),  12  Mod.  1  ;   3  Salk.  108. 

But  a  lease  is  not  created  by  a  covenant  with  a  man  that  a 
stranger  shall  enjoy  land  for  a  certain  term  :  Littleton  and  Pemcs" 
Case  (1587),  1  Léon.  136;  Pomjv.  Allen  (1589),  Cro.  Eliz.  173; 
S.  C.  siib  nom.  Peiryn  v.  Allen,  Owen,  97  ;  Green  v.  Edwards 
(1589),  Cro,  Eliz.  216  ;  1  And.  258  ;  1  Léon.  218  ;  Moo.  297  ; 
but  see  per  Mansfield,  C.J.,  Wright  d.  Plowden  v.  Carticright 
(1757),  1  Burr.  283. 

A  covenant  by  the  tithe-owner  with  the  land-owner  not  to  take 
tithes  for  a  certain  time  was  beld  not  to  amount  to  a  lease  of 
them  :  Brewer  v.  Hill  (1794),  2  Anst.  413. 

The  cases  as  to  wben  an  agreement  for  a  lease  amounts  to  a 
lease  are  collected  in  Woodfall,  c.  5,  s.  3  (17th  éd.,  p.  147)  ;  the 
most  modem  are  Walsh  v.  Lonsdale  (1882),  21  Ch.  D.  9,  and 
Allhusen  v.  Brooking  (1884),  26  Ch.  D.  559  ;  Swain  v.  Ayres  (1888) > 
21  Q.  B.  D.  289  ;  Lowther  v.  Hcaver  (1889),  41  Ch.  D.  248  ; 
Manchester  Brcwery  Co.  v.  Coombs,  [1901]  2  Ch.  608. 

The  words  **  granfc,  bargain,  sell,  and  démise"  were  held  to 
operate  by  way  of  assignment  of  a  term  in  Marshall  v.  Frank 
(1717),  Gilb.  Eq.  R.  143;  BeaumontY.  Marq.  of  Salisbiirij  (1854), 
19  Beav.  198. 

Where  a  term  had  become  merged  in  the  inheritance,  and  the 
owner  of  the  inheritance  **  granted,  bargained,  sold,  assigned  and 
set  over  "  the  premises  for  the  residue  of  the  original  term,  it  was 
held  that  there  was  a  resuscitation  of  the  term  by  the  words  grant, 
bargain,  and  sell,  as  well  as  assign:  Denn  d.  Willcins  v.  Kemeys 
(1808),  9  East,  366;  Cottec  v.  liichardson  (1851),  7  Ex.  148;  but 
Shadwell,  V.-C,  held  a  contrary  opinion  in  Law  v.  Urlwin  (1848), 
16  Sim.  377  (where  the  operative  word  was  **  assign  "  only). 

A  power  of  appointment  among  children  bas  been  held  to  be 
exercised  by  a  feofifment  :  Daniel  v.  Ubley  (1626),  W.  Jo.  137  ;  S.  C. 
sub  nom.  Daniel  v.  Upton,  Noy,  80;  sub  nom.  Daniel  v.  Uply,  Latcli, 
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134  ;  8ub  nom.  Danyel  v.  Ubley^  Bendl.  178  ;  by  a  lease  and 
release:  Tondinson  v.  Dighton  (1711),  1  P.  Wms.  149;  2  Eq. 
Ca.  Ab.  809,  p,  13  ;  S.  C.  sub  nom.  Thomlinson  v.  Dighton,  10  Mod. 
81  and  71  ;  by  a  récital  :  WïUon  v.  Piggott  (1794),  2  Ves.  Jr.  851, 
855  ;  and  a  power  of  jointuring  bas  been  held  to  be  exercised  by 
a  covenant  to  stand  seised  :  Stapleton's  Case,  cited  1  Vent  228  ; 
Lculy  Hastings'  Case,  cited  3  Eeb.  511  ;  and  by  lease  and  release  : 
Di/er  V.  Awister  (1706),  cited  1  P.  Wms.  165  ;  S.  C.  sub  nom.  Gier 
V.  Ossiter,  cited  10  Mod.  84  ;  a  gênerai  power  of  appointment  by  a 
récital  :  Ponlsony.  Wellington  (1729),  2  P.  Wms.  583  ;  2  Eq.  Ca.  Ab. 
181,  pi.  8;  by  a  lease  and  release:  Snape  v.  Turton  (1637),  Cro. 
Car.  472,  W.  Jones,  892  ;  contra,  BramhaU  v.  Hall  (1764),  Amb. 
467  ;  2  Eden,  220  ;  and  a  power  of  appointing  new  trustées  by  a 
récital  in  a  lease  to  whicb  the  donee  was  a  party  :  Re  Fai-neWs  S.  E. 
(1886),  88  Ch.  D.  599. 

On  the  same  principle,  deeds  not  referring  to  a  power  hâve  As  exécution 
opération  as  an  exécution  of  it.  ^^  powere. 

An  instrument,  in  order  to  operate  as  an  exécution  of  a  power, 
'*  must  either  refer  to  the  power,  or  to  the  property  subject  to  the 
power,  or  it  must  affect  to  deal  with  some  property  in  gênerai 
terms,  not  defîning  it,  under  such  circumstances  that  it  cannot 
hâve  effect  except  upon  the  property  comprised  in  the  power  ;  as, 
for  instance,  where  a  testator  gives  ail  his  real  estate,  having  no 
real  estate  of  his  own,  but  having  only  a  power  over  real  estate  :  " 
per  Wood,  V.-C,  Brodnck  v.  Brown  (1855),  1  K.  &  J.  328  at 
p.  882. 

The  same  rule  applies  to  statutory  powers,  as,  for  instance,  to  statntory 
the  power  of  leasing  given  by  the  Settled  Land  Act  (1882),  45-46  P^""^"" 
Vict.  c.  38  :  Mogridge  v.  Clapp,  [1892]  3  Ch.  382. 

The  cases  are  collected  in  Sugden  on  Powers,  289  (8th  éd.); 
Farwell  on  Powers  (2nd  éd.),  p.  176;  it  is  unnecessary  to  discuss 
them  at  length,  as  most  of  thém  arise  on  wills.  Cotclishaw  v. 
Hardy  (1857),  25  B.  169,  is  however  a  case  on  a  deed. 

Where  the  donee  of  a  power  has  also  an  interest,  and  the  deed  where 
executed  by  him  refers  to  the  power,  it  opérâtes  as  an  exécution  of  1^^^*  *°^ 
the  power  ;  otherwise,  it  opérâtes  on  his  interest.  But  where  the 
deed  cannot  take  effect  on  his  interest,  it  will  operate  as  an  exécu- 
tion of  the  power,  even  if  no  référence  be  made  to  the  power  : 
Sir  Ed.  Clere's  Case  (1602),  6  Rep.  17  b;  S.  C.  sub  nom.  Parker  v. 
Sir  Ed.  Clere,  Moo.  567  ;  sub  nom.  Sir  Ed.  Cleer  v.  Parker  (1602), 
Cro.  Eliz.  877  ;  sub  nom,  SirEd,  Clere  v.  Parker  (1604),  Cro.  Jac.  81  ; 
Coït  and  Glover  v.  Bp.  of  Coventry  and  Lichfield  (1612)  Hob.  140, 
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at  p.  160  ;  but  see  Browne  v.  Taylor  (1626),  Cro.  Car.  88  ;  Siigden  on 
Powers,  843  (8th  éd.)  ;  Farwell,  Pow.  (2nd  éd.)  266. 

Powers  of  revocation  limited  to  be  exercîsed  by  deed  hâve  been 
held  to  be  well  exercised,  by  an  îndenture  executed  in  accord- 
ance  witb  tbe  reqnirements  of  tbe  power  and  containing  a  covenant 
to  levy  a  fine  to  other  uses  and  by  fine  levied  accordingly  :  Wi{j8on 
V.  Gan-et  (1675),  2  Lev.  149  ;  by  a  fine  folio wed  by  an  indenture 
executed  in  accordance  witb  tbe  reqnirements  and  declaring  tbe 
uses  of  tbe  fine:  Herring  v.  Brown  (1688),  Carth.  22  ;  2  Sbow. 
K.  B.  185  ;  Skin.  85,  52  and  184  ;  reversing  1  Vent.  868  and  371, 
and  Comb.  1 1. 

There  is,  however,  an  important  exception  to  this  rule  for — 

A  voluntary  settlement,  intended  to  take  effect  by 
transfer,  cannot  be  upheld  as  a  déclaration  of  trust,  if 
tbe  transfer  be  not  completed. 

**If  tbe  settlement  is  intended  to  be  effectuated  by  one  of  the 
modes  to  wbich  I  bave  referred,  tbe  Court  wili  not  give  effect  to  it 
by  applying  another  of  tbose  modes.  If  it  is  intended  to  take  effect 
by  transfer,  tbe  Court  will  not  bold  the  intended  transfer  to  operate 
as  a  déclaration  of  trust  :  "  per  Turner,  L.J.,  Milroy  v.  Lord  (1862), 
4  D.  F.  ife  J.  264  at  p.  274;  Antrohus  v.  Smith  (1806),  12  Ves.  39  ; 
Dillon  V.  Copain  (1839),  4  M.  &  C.  647  ;  Searle  v.  Law  (1846),  15 
Sim.  95  ;  BHdge  v.  Bridge  (1852),  16  B.  315  ;  WoodJordY.  Charnley 
(1860),  28  B.  96;  Warriner  v.  lîogers  (1873),  L.  K.  16  Eq.  340; 
Richards  v.  Delbridge  (1874),  L.  E.  18  Eq.  11  ;  Aloore  v.  Moore 
(1874),  L.  K.  18  Eq.  474  ;  Heartleg  v.  Nicholson  (1874),  L.  E.  19  Eq. 
288;  Lee  v.  Magrath  (1882),  10  L.  E.  Ir.  313;  Be  Shield,  (1885), 
53  L.  T.  5. 

^^  When  a  deed  may  ennre  to  divers  pnrposes  [both 
taking  effect  on  delivery]  he  to  whom  the  deed  is 
made  shall  hâve  élection  which  way  to  take  it,  and  he 
may  take  it  that  way  as  shall  be  most  for  his  advantage  :  " 
Shep.  Touch.  83. 

The  rule  is  stated  in  the  Touchstone  without  the  words  in 
bracketSy  but  it  requires  the  insertion  of  tbose  words,  because,  if  a 
deed  opérâtes  in  one  manner  on  delivery,  and  can  only  operate  in 
another  on  a  further  act  being  donc,  it  must  operate  in  the  former 
way  and  the  grantee  bas  no  élection:  Anon.  (1572),  3  Léon.  16  ; 
Haggerston  v.  Hanhury  (1826),  5  B.  &  C.  501. 


Digitized  by 


Google 


ELECTION   OF  GRANTEE.  55 

*'  Some  words  are  large  and  hâve  a  gênerai  extent,  and  some 
hâve  a  proper  and  particular  application.  The  former  sort  may 
contain  the  latter  ;  as  dedi  or  concessi  may  amomit  to  a  grant,  a 
feoffment,  a  gift,  a  lease,  a  release,  a  confirmation,  a  surrender,  &c., 
and  it  is  in  the  élection  of  the  party  to  use  which  of  thèse  purposes 
he  will.  .  .  .  Andhetowhom  such  a  deedcomprehending  d^di,  &c., 
is  made,  may  plead  it  as  a  grant,  as  a  release,  or  as  a  confirmation  » 
at  hifl  élection;  "  Co.  Litt.  301  b. 

Sir  R.  H.,  seised  of  a  manor,  part  in  demesne,  part  in  copyhold, 
part  in  leasehold  for  years,  in  considération  of  a  sum  of  money,  by 
deed,  "demised,  granted,  bargained,  and  sold"  it  for  a  term  of 
years  to  commence  from  his  death.  Held,  that  the  grantees  might 
elect  to  take  by  démise  at  common  law,  or  by  bargain  and  sale 
imder  the  statute  :  Heyivard's  Case  (1595),  2  Eep.  35  a  ;  to  the  same 
eflfect  are  Lennard's  Case  (1585),  2  Léon.  192  ;  S.  C.  sub  nom. 
T^anard's  Case,  3  Léon.  128  ;  and  Dan^ell  v.  Gunter  (1629),  Sir  W. 
Jones,  206,  where  the  words  were  "démise,  grant,  and  to  fann 
let." 

The  King  having  rent  of  a  manor,  of  which  A.  and  his  wife 
were  jointly  seised,  for  valuable  considération,  *'gave  and  granted, 
remitted,  released,  and  renounced  "  the  rent  to  the  husband  and 
his  heirs.  Held,  that  the  husband  might  use  it  as  a  grant  of  the 
rent  or  as  a  release  of  it,  at  his  élection:  Anon.  (1572),  Dy.  819b, 
pi.  16. 
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WORDS  TO   BE   CONSTRUBD  IN  LITBEAL  MBANINO. 


Words  ta  be  taken  in  Literal  Meaning  :  Technical  Words  :  Ei'idence 
Admissible  to  detennine  Literal  Meaning  :  Evidence  of  Circum- 
stances  :  Foreign  Language  :  Dictionary  :  lUegible  Documents  : 
Words  Defined  by  Statute  :  Technical  Légal  Terms  :  Practice  of 
Conveyancers  :  Mercantile  Contracts. 


Thb  next  most  important  rule  for  the  construction  of  deeds 


Words  to  be 
taken  in 
literal 
meaning. 


What  is 

literal 

meaning. 


Technical 
words. 


Evidence 
admisBible. 


When  the  words  used  in  a  deed  are  in  their  literal 
meaning  unambiguous,  and  when  such  meaning  is  not 
exeluded  by  the  context,  and  is  sensible  with  respect  to 
the  circumstances  of  the  parties  at  the  time  of  executing 
the  deed,  such  literal  meaning  must  be  taken  to  be  that 
in  which  the  parties  used  the  words. 

By  '* literal  meaning'*  is  intended  not  necessarily  the  prîmary 
etymological  or  dictionary  meaning,  but  (1)  the  meaning  usually 
affixed  to  the  words  at  the  time  of  the  exécution  of  the  deed,  by 
persons  of  the  class  to  which  the  parties  belonged;  or  (2)  the 
meaning  in  which  the  words  must  hâve  been  used  by  the  parties, 
having  regard  to  their  circumstances  at  the  time  of  exécution  ;  or 
(8)  the  meaning  which  it  can  be  condusively  shown  that  the  parties 
were  in  the  habit  of  aflSxing  to  the  words. 

The  literal  meaning  of  technical  words  in  a  deed  relating  to 
the  art  or  science  in  which  such  words  are  used  is  their  technical 
meaning. 

Extrinsic  évidence  is  admissible  for  the  purpose  of 
determining  the  literal  meaning  of  the  words  used  and 
for  no  other  purpose. 

Hence  évidence  is  admissible  to  show  who  the  parties  to  the 
instrument  are,  the  circumstances  under  which  the  instrument  was 
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-executed,  and  tbe  meaning  whîch  they  were  in  the  habit  of  affixing 
to  any  words  used. 

"Ab  words  and  phrases  of  speech  are  to  be  expounded  and 
•constrned  as  they  are  generally  understood,  so  it  is  likewise  in 
particular  places  ;  and  therefore,  if  I  covenant  to  convey  to  another 
an  acre  of  land  in  Cornwall,  the  common  acceptation  of  the  word 
^  acre  '  there  amounts  to  as  mnch  as  a  hundred  of  other  counties, 
so  *  a  perch  '  in  Staffordshire  is  as  much  as  twenty  perches  in  some 
other  places,  therefore  such  words  must  be  governed  by  the  common 
and  known  acceptation  of  the  people  :  "  per  Curiam,  Barksdale  v. 
M(yrgan  (1693),  4  Mod.  185  at  p.  186. 

A  written  instrument  **  is  to  be  construed  according  to  its  sensé 
4ind  meaning,  as  collected,  in  the  first  place,  from  the  terms  used 
in  it,  which  terms  are  themselves  to  be  understood  in  their  plain, 
ordinary,  and  popular  sensé,  unless  they  bave  generally  in  respect 
to  the  subject-matter,  as  by  the  known  usage  of  trade,  or  the  like,  Trade  tenns. 
acqoired  a  peculiar  sensé  distinct  from  the  popular  sensé  of  the 
same  words  ;  or  unless  the  context  evidently  points  out  that  they  Context. 
must  in  the  particular  instance,  and  in  order  to  effectuate  the 
immédiate  intention  of  the  parties  to  that  contract,  be  under- 
stood in  some  other  spécial  and  peculiar  sensé  :  "  per  Lord  Ellen- 
borongh,  C.J.,  liohertson  v.  French  (1803),  4  East,  130  at  p.  135. 

''  It  is  true  that  Courts  ought  to  expound  deeds  as  well  as  wills 
according  to  the  intention  of  the  maker,  but  it  bas  never  been 
said  that  a  Court  is  so  to  frame  or  alter  a  deed  as  may  best  effectuate 
tbe  maker's  intention.  The  party  is  left  to  exécute  bis  own  purpose 
in  his  own  way.  He  may  exécute  it  unskilfuUy  and  insufficiently, 
but  if  the  dispositions  which  he  makes  are  clear  and  unambiguous 
the  Court  cannot  alter  them  merely  because  they  are  ineffectuai 
to  the  attainment  of  the  proposed  end  :  '*  per  Grant,  M.B., 
<:hohn(mddey  v.  Clinton  (1817),  2  Mer.  171  at  p.  843. 

**  This  is  the  first  time  I  bave  ever  known  it  doubted,  whether  Evidence  of 
the  estate,  and  interest,  and  powers  of  the  settlor  over  the  estate  stanoS' 
he  was  settling  was  admissible  in  proof.  I  am  not  offering 
-déclarations  of  what  the  party  said  she  meant,  I  am  not  con- 
stming  a  légal  instrument  by  the  acts  of  the  parties,  or  by  their 
miderstanding  upon  it  [as  in  Cooh  v.  Booth  ((1778),  Cowper,  819)]  ; 
buty  by  showing  the  circumstances  and  situation  of  the  party, 
and  the  estâtes  and  interest  she  had  at  the  time,  I  am  enabling  the 
Honse  to  judge  what,  in  légal  construction,  was  her  meaning. 
And  I  am  not  aware  that  there  is  any  légal  authority  to 
«xclude    the   évidence  of  such  circumstances  and  situation.  .  •  . 
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If  a  man  makes  any  deed  or  will,  hâve  I  not  a  rîglit  to  know  what 
estate  he  had  at  the  time  he  made  such  deed  or  will  ;  and  does  not 
the  construction  vary,  in  some  cases,  according  to  the  estate  ?  If  I 
grant  a  man  an  estate  for  life,  without  saying  whether  for  his 
life  or  mine,  is  not  évidence  admissible  to  show  what  interest 
I  had  in  the  premises?  For  if  I  was  tenant  in  fee,  he  will 
take  an  estate  for  his  own  life;  if  I  was  tenant  in  tail  or  for 
life  only,  he  will  take  for  mine"  (Co.  Litt.  42  a)  :  per  Bayley,  J., 
Smith  V.  Doe  d.  Jersey  (1821),  2  Brod.  &  Bing.  473  at  p.  550.  In 
that  case  a  settlement  contained  a  power  to  grant  leases,  "  so  as 
there  be  contained  in  every  such  lease  a  power  of  re-entry  for 
non-payment  of  the  renfc  thereby  to  be  reserved;'*  the  power  of 
re-entry  inserted  into  the  lease  was  in  case  the  rent  should  be 
mipaid  for  fifteen  days,  and  there  should  not  be  sufficient  distress, 
or  in  certain  other  events.  Held,  that  évidence  was  admissible  as 
to  the  form  of  the  power  of  re-entry  inserted  in  leases  of  the  estate 
prior  to  the  settlement  :  see  per  Lord  Eldon,  L.C.,  S.  C.  2  Brod.  & 
Bing.  at  pp.  602  et  seq.  ;  3  Bligh,  at  pp.  449  et  seq. 

**  It  is  unquestionable  that  the  object  of  ail  exposition  of  written 
instruments  must  be  to  ascertain  the  expressed  meaning  or  inten- 
tion of  the  writer,  the  expressed  meaning  being  équivalent  to  the 
intention  ;  and  I  believe  the  authorities  to  be  numerous  and  clear 
(too  numerous  and  clear  to  make  it  convenient  or  necessary  to  cite 
them)  that,  where  language  is  used  in  a  deed  which  in  its  primary 
meaning  is  unambiguous,  and  in  which  that  meaning  is  not 
excluded  by  the  context,  and  is  sensible  with  référence  to  the 
extrinsic  circumstances  in  which  the  writer  was  placed  at  the  time 
of  writing,  such  primary  meaning  must  be  taken,  conclusively,  to 
be  that  in  which  the  writer  used  it  ;  such  meaning,  in  that  case, 
conclusively  states  the  writer*s  intention,  and  no  évidence  is 
receivable  to  show  that  in  fact  the  writer  used  it  in  any  other 
sensé,  or  had  any  other  intention.  This  rule,  as  I  state  it,  requires 
perhaps  two  explanatory  observations  ;  the  first,  that  if  the  language 
be  technical  or  scientific,  and  it  is  used  in  a  matter  relating  to  the 
art  or  science  to  which  it  belongs,  its  technical  or  scientific  must  be 
considered  its  primary  meaning  ;  the  second,  that  by  *  sensible  with 
référence  to  the  extrinsic  circumstances'  is  not  meant  that  the 
extrinsic  circumstances  make  it  more  or  less  reasonable  or  probable 
is  {sic  :  quaere  that  the  primary  meaning  is)  what  the  writer  should 
hâve  intended  ;  it  is  enough  if  those  circumstances  do  not  exclude 
it,  that  is,  deprive  the  words  of  ail  reasonable  application  according 
to  such  primary  meaning. 
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"  This  raie  thus  explained,  implies  that  it  is  not  allowable  in  the  Unexpressed 
case  supposed  to  adduce  any  évidence,  however  strong,  to  prove  an  *^^^^^"^- 
unexpressed  intention  varying  from  that  which  the  words  used 
import.  This  may  be  open  no  doubt  to  the  remark,  that,  although 
we  profess  to  be  exploring  the  intention  of  the  writer,  we  may  be 
led  in  many  cases  to  décide  contrary  to  what  can  scarcely  be 
doubted  to  hâve  been  the  intention,  rejecting  évidence  which  may 
be  most  satisfactory  in  the  particular  instance  to  prove  it.  The 
answer  is,  that  interpreters  hâve  to  deal  with  the  written  expression 
of  the  writer's  intention,  and  Courts  of  Law  to  carry  into  effect 
\rhat  he  has  written,  not  what  it  may  be  surmised,  on  however 
probable  grounds,  that  he  intended  only  to  hâve  written.  .  .  .  But 
in  proportion  as  we  are  removed  from  the  period  in  which  an 
author  writes,  we  become  less  certain  of  the  meaning  of  the  words 
he  uses  ;  we  are  not  sure  that  at  that  period  the  primary  meaning 
of  the  words  was  the  same  as  now,  for  by  the  primary  is  not 
meant  the  etymological,  but  that  which  the  ordinary  usage  of 
Society  affixes  to  it.  We  are  also  equally  uncertain  whether  at  that 
period  the  words  did  not  bear  a  technical  or  conventional  sensé  ; 
and  whether  they  were  not  so  used  by  the  writer  :  "  per  Coleridge,  J., 
Shore  V.  Wilscm  (1842),  9  Cl.  &  F.  355  at  pp.  525,  527. 

"I  apprehend  that  there  are  two  descriptions  of  évidence  (the 
only  two  which  bear  upon  the  subject  of  the  présent  inquiry),  and 
which  are  clearly  admissible  in   every   case  for  the  purpose  of 
enabling  a  Court  to  construe  any  written  instrument,  and  to  appiy 
it  practically.    In  the  first  place,  there  is  no  doubt  that  not  only  Evidence  of 
where  the  language  of  the  instrument  is  such  as  the  Court  does  not  ^^^^^^  ^^ 
understand,  it  is  compétent  to  receive   évidence  of  the  proper  language: 
meaning  of  that  language,  as  when  it  is  written  in  a  foreign  tongue  ; 
bût  it  is  also  compétent,  where  technical  words  or  peculiar  terms,  Technical 
or  indeed  any  expressions  are  used,  which  at  the  time  the  instru-  ^^'^^• 
ment  was  written,  had  acquired  an  approprîate  meaning,  either 
generally  or  by  local  usage,  or  amongst  particular  classes.     The 
authorities  in  support  of  this  position  are  The  Attatiiey-General  v. 
The  Plate  Glosa  Co.  (1792),  1  Anst.  89  ;  Goblet  v.  Beechey  (1829), 
8  Sim.  24  ;  Smith  v.  Wilson  (1832),  8  B.  &  Ad.  728  ;  Richardson  v. 
WUson  (1883),  4  B.  &  Ad.  787  ;   and  Clayton  v.  Gregson  (1836),  5 
Ad.  &  E.  802.     This  description  of  évidence  is  admissible,  in  order 
to  enable  the   Court  to  understand  the  meaning  of  the  words 
contained  in  the  instrument  itself,   by  themselves,  and  without 
référence  to  the  extrinsic  facts  on  which  this  instrument  is  intended 
to  operate. 
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''  For  the  purpose  of  applying  tbe  instrument  to  the  facts,  and 
determinîng  what  passes  by  it,  and  who  take  an  interest  under  it,  a 
second  description  of  évidence  is  admissible,  viz.,  every  material 
fact  that  will  enable  tbe  Court  to  identify  tbe  person  or  tbing 
mentioned  in  tbe  instrument,  and  to  place  tbe  Court  wbose  pro- 
vince it  is  to  déclare  tbe  meaning  of  tbe  words  of  tbe  instrument, 
as  near  as  may  be  in  tbe  situation  of  tbe  parties  to  it.  The 
autborities  for  tbis  position  are  also  numerons  ;  tbey  are  referred 
to  in  Vice-Cbancellor  Wigram's  excellent  Treatise  on  tbe  Admission 
of  Extrinsic  Evidence,  under  tbe  Fiftb  Proposition  (p,  58,  8rd  éd.  ; 
p.  67,  4tb  éd.).  From  tbe  context  of  tbe  instrument,  and  from 
tbese  two  descriptions  of  évidence,  witb  sucb  circumstances  as  by 
law  tbe  Court,  witbout  évidence,  may  of  itself  notice,  it  is  its  duty 
to  construe  and  apply  tbe  words  of  tbat  instrument;  and  no 
extrinsic  évidence  of  tbe  intention  of  tbe  party  to  tbe  deed,  from 
bis  déclarations,  wbetber  at  tbe  time  of  bis  executing  tbe  instru- 
ment, or  before  or  after  tbat  time,  is  admissible  ;  tbe  duty  of  tbe 
Court  being  to  déclare  tbe  meaning  of  wbat  is  written  in  tbe  instru- 
ment, not  of  wbat  was  intended  to  bave  been  written  :  "  per  Parke,  B., 
Shore  V.  Wilson  (1842),  9  Cl.  &  F.  855  at  p.  555. 

**  The  gênerai  rule  I  take  to  be,  that  where  tbe  words  of  any 
written  instrument  are  free  from  ambiguity  in  tbemselves,  and 
where  external  circumstances  do  not  create  any  doubt  or  diflSculty 
as  to  the  proper  application  of  those  words  to  claimants  under  tbe 
instrument,  or  tbe  subject-matter  to  whicb  tbe  instrument  relates, 
sucb  instrument  is  always  to  be  construed  according  to  tbe  strict, 
plam,  common  meaning  of  tbe  words  tbemselves  ;  and  tbat  in  sucb 
case  évidence  dehors  the  instrument,  for  tbe  purpose  of  explaining 
it  according  to  tbe  surmised  or  alleged  intention  of  tbe  parties  to 
tbe  instrument,  is  utterly  inadmissible.  If  it  were  otberwise,  no 
lawyer  would  be  safe  in  advising  upon  tbe  construction  of  a  written 
instrument,  nor  any  party  in  taking  under  it,  for  tbe  ablest  advice 
migbt  be  controUed  and  tbe  clearest  title  undermined,  if  at  some 
future  period  paroi  évidence  of  tbe  particular  meaning  wbicb  tbe 
party  aflSxed  to  bis  words,  or  of  bis  secret  intention  in  making  tbe 
instrument,  or  of  the  objects  be  meant  to  take  benefit  under  it, 
migbt  be  set  up  to  contradict  or  vary  tbe  plain  language  of  tbe 
instrument  itself. 

"Tbe  true  interprétation,  however,  of  every  instrument  being 
manifestly  tbat  wbicb  will  make  tbe  instrument  speak  tbe  intention 
of  tbe  party  at  tbe  time  it  was  made,  it  bas  always  been  considered 
as  an  exception,  or  perbaps,  to  speak  more  precisely,  not  so  much 
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an  exception  from,  as  a  corollary  to,  the  gênerai  rule  above  stated, 

ihat  where  any  doubt  arises  upon  the  true  sensé  and  meaning  of 

the  words  themselves,  or  any  diflSculty  as  to  their  application  under 

the  sarroonding  circumstances,  the  sensé  and  meaning  of  the  Evidence  of 

language  may  be  investigated  and  ascertained  by  évidence  dehors  ^^^^^8- 

the  instrument  itself  ;  for  both  reason  and  common  sensé  agrée 

that  by  no  other  means  can  the  language  of  the  instrument  be  made 

to  speak  the  real  mind  of  the  party.     Such  investigation  does  of 

necessity  take  place  in  the  interprétation  of  instruments  written  in 

a  foreign  language  ;  in  the  case  of  ancient  instruments,  where,  by  Ancient 

the  lapse  of  time  and  change  of  manners,  the  words  hâve  acquired  *^^"™®^*®^ 

in  the  présent  âge  a  différent  meaning  from  that  which  they  bore 

when  originally  employed  ;  in  cases  where  terms  of  art  or  science  Technicai 

occur  ;  in  mercantile  contracts,  which  in   many  instances  use  a  ^^"*®* 

peculiar  language  employed  by  those  only  who  are  conversant  in 

trade  and  commerce  ;  and  in  other  instances  in  which  the  words, 

besides  their  gênerai  common  meaning,  hâve  acquired,  by  custom 

or  otherwise,   a  well-known  peculiar  idiomatic  meaning  in  the 

particular  country  in  which  the  party  using  them  was  dwelling,  or 

in  the  particular  society  of  which  he  formed  a  member,  and  in 

which  he  passed  his  life.     In  ail  thèse  cases  évidence  is  admitted 

to  expound  the  real  meaning  of  the  language  used  in  the  instrument, 

Ln  order  to  enable  the  Court  or  Judge  to  construe  the  instrument, 

and  to  carry  such  real  meaning  into  effect. 

**  But  whilst  évidence  is  admissible  in  thèse  instances  for  the  pur- 
pose  of  making  tlie  written  instrument  speak  for  itself,  which  with- 
eut  such  évidence  would  be  either  a  dead  letter,  or  would  use  a 
doubtful  tongue,  or  convey  a  false  impression  of  the  meaning  of  the 
party,  I  conceive  the  exception  to  be  strictly  limited  to  cases  of  the 
description  above  given,  and  to  évidence  of  the  nature  above 
detailed  ;  and  that  in  no  case  whatever  is  it  permitted  to  explain  Evidence  a» 
the  language  of  a  deed  by  évidence  of  the  private  views,  the  secret  j^jî^^^^i^ 
intentions,  or  the  known  principles  of  the  party  to  the  instrument, 
whether  religions,  political,  or  otherwise,  any  more  than  by  express 
paroi  déclarations  made  by  the  party  himself,  which  are  universally 
excluded,  for  the  admitting  of  such  évidence  would  let  in  ail  the 
uncertainty  before  adverted  to  ;  it  would  be  évidence  which  in  most 
instances  could  not  be  met  or  countervailed  by  any  of  an  opposite 
bearing  or  tendency,  and  would  in  effect  cause  the  secret  un.le- 
clared  intention  of  the  party  to  control  and  predominate  over  the 
open  intention  expressed  in  the  deed  :  "  per  Tindal,  C.  J.,  Shore  v. 
fViUon  (1842)  9  Cl.  &  F.  855  at  p.  565. 
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**We  mustapply  theordinary  rules  of  construction.  .  .  .  One  of 
thèse  rules  is  that  words  are  to  be  construed  according  to  their 
strict  and  primary  acceptation  unless  from  the  context  of  the 
instrument  and  the  intention  of  the  parties  to  be  coUected  from  it 
they  appear  to  be  used  in  a  différent  sensé,  or  unless  in  their  strict 
sensé  they  are  incapable  of  being  carried  into  effect  ;  and  subject 
always  to  the  observation  that  the  meaning  of  a  particular  word  may 
be  shown  by  paroi  évidence  to  be  différent  in  some  particular  place, 
trade,  or  business  from  its  proper  and  ordinary  acceptation  :  "  MàUan 
V,  May  (1844),  13  M.  &  W.  511  at  p.  517. 

"  It  is  clear  that  the  construction  of  a  written  contract,  subject  to 
the  exceptions  mentioned  below,  is  for  the  Judge.  It  is  also  clear 
that  'months'  dénote  at  law  Munar  months,'  unless  there  is 
admissible  évidence  of  an  intention  in  the  parties  using  the  word  to 
dénote  *  calendar  months.'  If  the  context  shows  that  calendar 
months  were  intended,  the  Judge  may  adopt  that  construction 
{Lang  v.  Gale  (1813),  1  M.  &  S.  111  ;  Reg.  v,  Chawton  (1841), 
1  Q.  B.  247).  If  the  surrounding  circumstances,  at  the  time  the 
instrument  was  made,  show  that  the  parties  intended  to  use  the 
word,  not  in  its  primary  or  strict  sensé,  but  in  some  secondary 
meaning,  the  Judge  may  construe  it  from  such  circumstances, 
according  to  the  intention  of  the  parties  {Beckford  v.  Cruttwell 
(1832),  1  Moo.  &  E.  187  ;  Malhn  v.  Mag  (1844),  13  M.  &  W.  511  ; 
IValker  v.  Htuiter  (1845),  2  C.  B.  324  ;  Qoldshede  v.  Sican  (1847), 
1  Exch.  154  ;  Bacon's  Maxims,  Eeg,  10,  and  the  examples  there  given). 
Trade  terms.  If  there  is  évidence  that  the  word  was  used  in  a  sensé  peculiar  to 
a  trade,  business,  or  place,  the  jury  must  say  whether  the  parties 
used  it  in  that  particular  sensé  {JoUy  v.  Young  (1794),  1  Esp. 
N.  P.  C.  186;  Smith  v.  WiUon  (1832),  3  B.  &  Ad.  728  ;  Grant  v. 
Maddox  (1846),  15  M,  &  W.  737).  If  the  meaning  of  a  word 
dépends  upon  the  usage  of  the  place  where  any  thing  under  the 
instrument  is  to  be  done,  évidence  of  such  usage  must  be  left  to  the 
jury  (Boume  v.  Gatliff  (1844),  11  Cl.  &  F.  45  ;  Rohertson  v.  Jackson 
(1845),  2  C.  B.  412).  Also  the  jury  may  hâve  to  give  the  meaning 
of  some  technical  words  :  **  per  Lord  Denman,  C.  J.,  Simpson  v. 
Margitson  (1847),  11  Q.  B.  23  at  p.  31. 

''  The  évidence  was  admissible  in  this  case  for  the  purpose  of 
showing  the  circumstances  in  which  the  party  was  when  making 
the  instrument,  You  admit  it  as  you  admit  évidence  in  construing 
a  will,  not  to  modify  the  expressions  of  the  will,  not  to  afl&x  a  sensé 
upon  the  will  which  it  does  not  bear,  not  to  tell  you  what  the 
meaning  of  the  will  is,  but  to  tell  you  what  were  the  circumstances 
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in  wbîch  the  testator  was  when  he  used  those  expressions,  for 
ihe  purpose  of  enabling  you  to  ascertain  what  meaning  he  aflûxed 
to  the  expressions  that  he  used,  and  for  no  other  purpose  :  "  per 
Lord  Brougham,  Drummond  v.  Attoiiiey-General  for  Ireland  (1849), 
2  H.  L.  C.  837  at  p.  862. 

**  In  construing  such  an  instrument,  you  may  look  to  the  usage  Usage. 
to  see  in  what  sensé  the  words  were  used  at  that  time  ;  you  may 
look  to  contemporaneous  documents,  as  well  as  to  Acts  of  Parlia- 
ment,  to  see  in  what  sensé  the  words  were  used  in  tlie  âge  in 
which  the  deeds  were  executed  (Shore  v.  Wilson  (1842),  9  Cl. 
&  F.  355  at  pp.  413  et  seq,)  ;  but  to  admit  évidence  to  show  the 
sensé  in  which  words  were  used  by  particular  individuals,  is  contrary 
to  Sound  principle  :  '*  per  Lord  Campbell,  Ibid.  at  p.  863. 

"  Jiï  Lady  Hewley's  Case,  Shore  v.  Wihon  ((1842),  9  Cl.  &  F.  Circum- 
355),  and  in  the  later  case  from  Dublin,  Drummond  v.  The  Attornei/- 
General  ((1842),  1  Dru.  i&  War.  353,  and  on  appeal  (1849),  2  H.  L.  C. 
837)  ,parol  évidence  was  received  only  toenablethe  Court  to  uiiderstand 
and  construe  the  deed  under  which  the  trusts  existed.  ïlie  great 
question  in  the  former  case  was  as  to  what  was  the  sensé  in  which 
the  words  *godly  preachers  of  Christ's  holy  gospel'  were  to  be 
understood  in  the  deed  creating  the  trust,  and  in  the  latter  the 
question  was  in  like  manner  as  to  the  meaning  of  the  words 
*  Protestant  Dissenters.'  Li  both  thèse  cases  the  paroi  évidence  was 
necessary,  in  order  to  enable  the  Court  rightly  to  understand  the 
deed.  Certain  words  were  used  which  it  was  necessary  to  construe, 
and  this  could  not  be  done  without  admitting  a  great  deal  of 
évidence  as  to  the  state  of  religions  parties  at  the  time  when  the 
deeds  were  framed.  For  such  a  purpose  the  évidence  was  most 
reasonable.  It  was  like  the  évidence  aflforded  by  a  dictionary,  Dictionary. 
which  enables  us  to  translate  a  foreign  language  ;  or  a  book  of 
science  which  gives  us  the  meaning  of  words  of  art  :  "  per  Lord 
Cranworth,  Attorney-General  v.  Clapham  (1855),  4  De  G.  M.  &  G. 
591  at  p.  627. 

**  The  will  must  be  in  writing,  and  the  only  question  is,  what  is 
the  meaning  of  the  words  used  in  that  writing.  To  ascertain  which 
every  part  of  it  must  be  considered  with  the  help  of  those  surround- 
ing  circumstances  which  are  admissible  in  évidence  to  explain  the  circum- 
words,  and  put  the  Court  as  nearly  as  possible  in  the  situation  stances. 
of  the  writer  of  the  instrument:'*  per  Lord  Wensleydale,  Grey 
V.  Pearson  (1857),  6  H.  L.  C.  61  at  p.  106. 

**  That  which  he  bas  written  is  to  be  construed  by  every  part  of 
it  being  taken   iuto   considération   according   to  its  grammatical 
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words. 
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stances. 


Where  parties 
not  ad  idem. 


construction,  and  the  ordinary  acceptation  of  the  words  used,  witb 
tlie  assistance  of  such  paroi  évidence  of  the  surrounding  circum- 
stances  as  is  admissible  to  place  the  Court  in  the  position  of  the 
testator:'*  per  Lord  Wensleydale,  Roddy  v.  Fitzgerald  (1858),  & 
H.  L.  C.  823  at  p.  876. 

**  In  construing  ail  instruments,  you  must  know  what  the  facts 
were  when  the  agreement  was  entered  into:*'  per  Jessel,  M.R.,. 
Cannon  v.  Villars  (1878),  8  Ch.  D,  415  at  p.  419. 

"In  my  view  the  principle  upon  which words  are  to  be  construed 
in  instruments  is  very  plain — where  there  is  a  popular  and  common 
Word  used  in  an  instrument,  that  word  must  be  construed  prima 
facie  in  its  popular  and  common  sensé.  If  it  is  a  word  of  a. 
technical  or  légal  character,.  it  must  be  construed  according  ta 
its  technical  or  légal  meaning.  If  it  is  a  word  which  is  of  & 
technical  and  scientific  character,  then  it  must  be  construed  accord- 
ing to  that  which  is  its  primary  meaning,  namely,  its  technical  and 
scientific  meaning.  But  before  you  can  give  évidence  of  the 
secondary  meaning  of  a  word,  you  must  satisfy  the  Court  from  the 
instrument  itself  or  from  the  circumstances  of  the  case  that  the 
word  ought  to  be  construed,  not  in  its  popular  or  primary  significa- 
tion, but  according  to  its  secondary  intention  :  "  per  Fry,  J.,  Holt 
V.  Collyer  (1881),  16  Ch.  D.  718  at  p.  720. 

"  I  agrée  that  hère  the  Court  must  not  shut  its  eyes  or  blindfold 
itself,  but  must  try  to  put  itself,  in  order  to  understand  this  agree- 
ment, in  the  position  as  near  as  it  can  of  the  parties  making  the 
agreement.  That  is  the  rule,  as  I  understand,  on  the  construction 
of  every  deed  or  document,  whether  it  be  an  agreement,  a  deed,  or  a 
will  :  the  Court  bas  a  right  to  know,  and  is  bound  to  know,  ail  the 
material  facts  which  were  known  to  the  parties  at  the  time  when 
the  agreement,  deed,  will,  or  whatever  it  may  be  was  entered  into 
or  made.  That  is  legitimate  in  ail  cases  for  the  purpose  of  con- 
struing a  written  instrument  :"  per  Kay,  J.,  Hart  v.  Hart  (1881),  18 
Ch.  D.  670  at  p.  692. 

Similar  observations  will  be  found  in  Holloway  v.  Ilolloicay 
(1800),  5  Ves.  399  at  p.  401  ;  Sidney  v,  SheUey  (1815),  19  Ves.  352 
at  p.  866  ;  Cholniondeley  v.  Clinton  (1817),  2  Mer.  171  at  p.  344  ; 
(1820),  2  J.  &  W.  1  at  pp.  67,  69,  80;  Goldshede  v.  Swan 
(1847),  1  Exch.  154  ;  Hext  v.  GUI  (1872),  L.  R,  7  Ch.  699  at 
p.  705  ;  Inglis  v.  Butto-y  (1878),  3  Ap.  Ca.  552  at  p.  577  ;  Tncker 
V.  Linger  (1882),  21  Ch.  D.  18  at  p.  36. 

When  évidence  has  been  admitted  to  show  the  circumstances  in 
which  the  instrument  was  executed,  or  the  meaning  which  the 


Digitized  by 


Google 


E\TDENCE    MAY   SHEW   PARTIES   NOT   AD   IDEM.  65 

parties  attached  to  the  words  used,  it  may  appear  that  a  word,  or 
description,  used  in  the  deed,  was  used  by  the  parties  thereto  with 
différent  meanings:  Raffles  v.  Wichelhaus  (1864),  2  H.  &  C.  906 
(where  the  parties  contracted  as  to  the  purchase  of  cotton,  ''  to 
arrive  ex  Peerless,  from  Bombay,"  one  party  meaning  a  ship  of  that 
name  which  sailed  in  October,  and  the  other  a  ship  of  that 
name  which  sailed  in  December)  ;  Kichards  v.  North  London 
RaUway  Co.  (1871),  20  W.  R.  194  (where  the  parties  were  not 
agreed  as  to  what  was  properly  included  in  the  description  of  the 
I>arcels).  In  such  cases  the  parties  are  not  ad  idem,  and  there  is 
consequently  no  contract. 

"  I  cannot  admit  that  there  is  any  such  présomption  against  fui-  Superfluous 
ness  or  even  superfluity  of  expression,  in  statutes  or  other  written 
instruments,  as  to  amount  to  a  rule  of  interprétation  controlling 
what  might  otherwise  be  their  proper  construction.  No  doubt, 
when  the  words  admit  of  it,  that  interprétation  which  makes  them 
more  officions  with  respect  to  the  clear  and  ascertained  policy  of 
the  statute  or  purpose  of  the  instrument  is  (in  gênerai)  to  be  pre- 
ferred  to  that  which  makes  them  less  so.  .  .  .  And  I  adhère  to  an 
opinion  expressed  by  myself  in  the  House  of  Lords  more  than  ten 
years  ago  in  Giles  v.  MeUom  (  (1873),  L.  R.  6  H.  L.  24  at  pp.  88 
and  84),  which,  unless  I  am  much  deceived,  I  bave  also  heard  in 
sabstance  expressed  by  great  masters  of  the  law,  that  '  nothing  can 
be  more  mischievons  than  the  attempt  to  wrest  words  from  their 
proper  and  légal  meaning,  only  because  they  are  super  il  uous  :  '  " 
per  Lord  Coleridge,  C.J.,  Hough  v.  Windus  (1884),  12  Q.  B.  D. 
224  at  p.  229. 

It  should  be  added  that  the  Court  may  refer  to  a  dictionary  for  Dictionary. 
the  purpose  of  ascertaining  the  meaning  of  a  word  :  Matthew  y. 
Purchins  (1608),  Cro.  Jac.  208  ;  Blandford  v.  Marlhorough  (1748), 
2  Atk.  542  at  p.  545. 

Where  the  document  is  written  in  a  foreign  language,  a  translator  Foreign 
may  be  employed  ;  and  where  the  document  is  so  illegible  that     '*^'**^'*- 
the  Court  cannot  read  it,  or  written  in  cypher  (Kell  v.  Charmer  ^^^'® 
(1856),  28   Beav.   195),  the    évidence   of    experts    is    admissible 
to   détermine   what  were    the  words   employed    or    meant.      It 
seems  that  where  it  is  alleged  that  the  document  is  illegible,  it 
is  for  the  Court,  and  not  for  the  jury,  to  décide  whether  it  is 
illegible  ;  in  other  words,  the  Court  will  not  resort  to  the  évidence 
of  experts  to  decipher  the  instrument,  unless  it  is  unable  to  do  so 
for  itself  :  Remon  v.  Haywa/rd  (1885),  2  Ad.  &  El.  666. 

There  is  an  exception  to  the  rule  that  évidence  of  intention  is  Equivocation. 

E.D.  5 
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"  Acre." 


never  admissible,  for,  as  will  be  seen  hereafter,  in  cases  of  equîvoca- 
tion,  by  which  is  meant  cases  where  the  description  in  the  docu- 
ment of  a  person  or  thing  is  equally  applicable  to  several  persons 
or  things,  direct  évidence  of  intention  is  admissible  to  détermine 
which  of  such  persons  or  things  the  writer  intended  to  point  ont  by 
such  description. 

Where  the  meaning  of  a  word  has  been  defined  by  an 
Act  of  Parliament,  no  extrinsic  évidence  is  admissible 
to  show  that  the  parties  to  the  deed  used  it  in  any  other 
meaning. 

In  Noble  v.  Durell  (1789),  3  T.  R.  271,  a  "pound,"  and  in. 
Hockin  v.  Cooke  (1791),  4  T.  R.  814,  a  "  bashel,"  were  held  to  l>e 
the  statutory  pound  and  bushel  ;  and  see  R.  v.  J.  Majoi-  (1792),  4 
T.  R.  750. 

In  The  Master  and  Brethren  of  St.  Cross  v.  Lord  Hoivard  de 
Walden  (1795),  6  T.  R.  888,  it  was  held  that  the  réservation  in  a 
lease  of  so  many  quarters  of  corn  must  mean  quarters  as  defined 
by  the  Act  of  Parliament,  and  not  customary  quarters. 

In  Doe  d.  Spicer  v.  Lea  (1809),  11  East,  812,  évidence  was  not 
admitted  to  show  that  by  the  words  **  the  feast  of  St.  Michael  " 
was  meant  Old  Michaelmas  Day,  though,  as  was  pointed  ont 
by  the  Court,  intrinsic  évidence  might  hâve  been  used  for  that 
purpose. 

In  O'Donnell  v.  O'DonneU  (1878),  1  L.  R.  Ir.  284,  and  on  appeal 
(1882),  18  L.  R.  Ir.  226,  *'  acre  "  was  held  to  be  the  statutory  acre, 
and  **  if  one  sells  land  and  is  obliged  that  it  containeth  twenty  acres 
this  shall  be  according  to  the  law  and  not  according  to  the  custom 
of  the  country  :  "  per  Gawdy,  J.,  Wing  v.  Earle  (1592),  Cro.  Eliz. 
267.  See  1  Smith's  Leading  Cases,  p.  569  (llth  éd.),  notes  to 
Wigglesworth  v.  DaJlison. 

Nor  will  évidence  be  admitted  on  an  îndictment  to  show  that  a 
word  used  in  a  statute  relating  to  a  trade  may  be  interpreted  accord- 
ing to  the  meaning  borne  by  the  word  in  the  trade  :  AUorney -General 
V.  Cast'Plate  Glass  Co.  (1792),  1  Anst.  89,  where  the  Court  held  with 
regard  to  glass  that  **  squared  *'  meant  eut  in  any  rectangular  shape 
but  not  necessarily  in  a  shape  having  equilateral  sides,  but  refused 
to  admit  évidence  of  a  trade  usage  by  which  "  squared  "  meant 
*'  shaped  for  sale,"  the  question  being  whether  the  défendants  had 
complied  with  the  statutes  when  they  eut  the  glass  plates  with 
rounded  sides. 
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In  the  application  of  the  rule  to  the  interprétation  Technicai 
of   deeds  containing  technical   légal   terms,    sinee   the    ^^    "°^' 
draftsman  probably  used  those  ternis  in  their  technical 
meanings,   such  meanings   mnst  be   affixed    to    them 
unless  excluded  by  the  context. 

The  rule  is  applied  to  the  construction  of  Acts  of  Parliament  : 
Laird  v.  Briggs  (1881),  19  Ch.  D.  22;  and  to  wills. 

In  Boddy  v.  Fitzgerald  (1858),  6  H.  L.  C.  823,  Lord  Wensleydale, 
in  laying  down  the  rules  for  the  interprétation  of  wills,  which  do 
not  appear  to  differ  in  this  respect  from  those  employed  for  deeds, 
says  (at  p.  877)  :  '^  It  is  another  and  most  important  raie  in  the 
construction  of  the  words  used  in  a  will  that  technical  terms,  or 
words  of  known  légal  import,  must  hâve  their  proper  légal  eflfect 
attributed  to  them,  although  the  testator  uses  inconsistent  terms 
or  gives  répugnant  and  impossible  directions.  To  deprive  the 
technical  words  of  their  appropriate  sensé,  there  must  be  suflScient 
to  satisfy  a  judicialmind  that  they  weremeant  by  the  testator  tobe 
used  in  some  other  sensé,  and  to  show  what  that  sensé  is." 

"  The  will  is  confessedly  not  the  natural  language  of  the  testator  Language  of 
hîmself,  but  the  professional  language  of  the  conveyancer  who  was  ^'^^®>^^*^"- 
employed  to  draw  it.  Surely  it  is  difficult  to  maintain  that  in 
construing  such  a  will  the  same  sensé  ought  to  be  imputed  to  its 
language  as  if  the  subject  of  construction  were  a  document  of  an 
ordinary  kind,  framed  in  natural  language,  and  treating  of  un- 
technical  matters  :  "  per  Williams,  J.,  TheUusson  v.  RendXesham 
(1859),  7  H.  L.  C.  429  at  p.  486. 

"  We  must  attach  some  meaning  to  the  word  (*  seised  '),  and  if  "Seised." 
we  are  not  to  take  the  proper  meaning,  but  some  other  meaning, 
what  other  meaning  is  it  to  be  ?  If  we  are  to  guess  at  the  meaning 
which  the  testatrix  attached  to  the  word,  where  are  we  to  stop  ? 
Therefore,  it  seems  to  me  that  the  word  must  either  be  meaningless, 
or  else  must  hâve  its  proper  technical  meaning  :  "  per  Bramwell, 
L.J.,  Leach  v.  Jay  (1878),  9  Ch.  D.  42  at  p.  45. 

''  The  rule  is  to  adopt  the  légal  and  technical  meaning  of  the 
word  unless  it  is  controlled  by  the  context  :  '*  per  Jessel,  M.E., 
SmUh  V.  Butclier  (1878),  10  Ch.  D.  113  at  p.  114. 

"  As  regards  our  duty  when  wills  come  before  us  for  construction 
it  is  obvions  to  say  that  it  is  in  each  case  to  consider  the  words  of 
the  will.  I  say  that,  for  the  purpose  of  calling  attention  to  the 
argument  that  in  the  absence  of  any  rule  of  law  laid  down  or 
«stablished  by  cases,  we  are  at  liberty  to  construe  wills  as  ordinary 
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intelligent  persons  would  do.  There  îs  a  fallacy  in  this.  We  are 
bound  to  hâve  regard  to  any  rules  of  construction  which  hâve  been 
established  by  the  Courts,  and  subject  to  that  we  are  bound  to 
construe  the  will  as  trained  légal  minds  would  do.  .  .  .  We  must 
therefore  construe  the  will  as  we  should  construe  any  other 
document  :  "  per  Cotton,  L.J.,  Ralph  v.  Carrick  (1879),  11  Ch.  D. 
873  at  p.  878. 

It  must  be  remembered  that,  as  the  Judge  before  whom  the  case 
is  being  argued  is  able,  and  is  the  only  person  authorised,  to  give 
an  authoritative  déclaration  of  the  law  applicable  to  it,  no  évidence 
is  admissible  as  to  the  meaning  of  the  technical  légal  words  employed 
other  than  décisions  of  other  Judges. 

Some  few  old  text-books  are  also  considered  as  being  of  aathority, 
and  the  Judges  are  in  the  habit  of  paying  attention  to  the  practice 
of  conveyancers. 

"  It  has  been  sometimes  said  communis  error  facii  jtis  ;  but  I 
say  covivivnis  opinio  is  évidence  of  what  the  law  is  :  not  where  it 
is  an  opinion  merely  spéculative  and  theoretical  floating  in  the 
minds  of  persons,  but  where  it  has  been  made  the  groundwork 
and  substratum  of  practice  upon  which  powers  of  this  sort  hâve 
been  erected  and  acted  upon  from  the  time  of  82  Hen.  VIII.  down  to 
the  présent  time  ;  ail  of  which  bave  been  framed  under  the  sup- 
position that  the  varions  covenants  which  the  author  of  the  power 
prescribed  were  capable  of  being  enforced.  For  what  purpose  can 
we  suppose  that  persons  conversant  in  drawing  wills  and  famîly 
settlements  bave  gone  on  prescribing  those  terms  where  no  one 
term  and  no  one  covenant  except  that  for  payment  of  rent 
could  be  enforced  :  "  per  Lord  Ellenborough,  C.J.,  Ishei'wood  v. 
Oldknow  (1815),  8  M.  &  S.  882  at  p.  396. 

**  I  put  this  case  on  the  practice  of  conveyancers,  and  after  the 
abuse  ^which  I  hâve  heard  at  the  bar  of  the  House  of  Lords  and 
elsewhere  upon  that  subject,  I  am  not  sorry  to  hâve  this  oppor- 
tunity  of  stating  my  opinion  that  great  weight  should  be  given  to 
that  practice  :  **  per  Lord  Eldon,  C,  Howard  v.  Ducane  (1823), 
1  T.  &  R.  81  at  p.  87  ;  and  see  bis  remarks  in  Smith  v.  Doe  d.  Jersey 
(1821),  2  Brod.  «&  Bing.  473  at  p.  599  ;  S.C.  mh  nom.  Smith  v.  EaH 
Jersey  3  Bligh,  P.  C.  290  at  p.  444  ;  and  the  remarks  of  Elle,  C.J., 
in  Heelis  v.  Blain  (1864),  18  C.  B.  N.  S.  90  at  p.  108. 

**  The  settled  practice  of  conveyancers  is  to  be  looked  upon  as 
part  of  the  common  law  :  "  per  James,  L.J.,  In  re  Ford  and  Hill 
(1879),  10  Ch.  D.  365  at  p.  370.  "  I  agrée  with  the  Vice-Chancellor 
that  the  practice  of  conveyancers,  although  it  does  not  décide  the 
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point,  is  not  wholly  irrelevant  *'  (in  construing  deeds)  :  per  Jeseel, 
M.E.,  In  re  AthiU,  AthiU  v.  Athill  (1880),  16  Ch.  D.  211  at  p.  223, 
and  B66  per  Byrne,  J.,  HoUis  Hospital  and  Hague's  Contract  [1899], 
2  Ch.  D.  540  at  p.  551  ;  but  **  although  I  respect  the  practice  and 
opinions  "  of  conveyancers  "  greatly,  I  am  not  at  liberty  to  regard 
them  as  the  law,"  per  Bacon,  V.C.,  Amon  v.  Potter  (1879),  18  Ch.  D. 
141  at  p.  148  ;  and  in  Mason  v.  Ogden,  [1903]  A.  C.  1,  **  upon 
coonsel  for  the  respondents  nrging  that  a  reversai  of  the  décision 
below  wonld  npset  the  practice  of  conveyancing,  the  Earl  of 
Halsbory,  L.C.,  observed  tbat  if  necessary  he  should  bave  no 
hésitation  in  upsetting  tbat  practice  :  as  the  reader  will  see  it  was 
not  necessary  :  "  Ibid.  p.  2. 

The  rule  tbat  tecbnical  words  must  bear  tbeir  technical  meaning  Mercantile 
in  instruments  relating  to  the  art  or  science  to  whicb  they  belong,  ^^^™*^*®- 
is  of  the  greatest  importance  in  tbe  interprétation  of  mercantile 
contracts,  tbe  rule  as  to  whicb  appears  to  be  laid  down  correctly  by 
the  leamed  authors  of  Manning  and  Granger's  Beports,  in  tbe  note 
to  LewisY.  Marshall  (1844),  7  Man.  &  Gr.  729  at  p.  745,  viz.  :— 

In  constminff  a  ustud  mercantile  contract,  the  question  ^^e  as  to 

,  ,    .         .     .-        mercantile 

IS,  m  what  sensé  bave  the  terms  been  used  in  similar  contracte. 
contracts  ?    In  the  case  of  an  unmual  contract,  bave 
the  terms  acquired  any,  and  what,  peculiar  meaning  iii 
gênerai  mercantile  language  or  in  the  particular  trade  ? 

**  On  tbe  présent  occasion,  tbe  question  was,  wbether  tbere  was  a 
recognised  practice  and  usage  with  référence  to  tbe  voyage  and 
business  out  of  whicb  the  written  contract,  the  subject-matter  of 
the  action,  arose,  and  to  whicb  it  related,  whicb  gave  a  particular 
sensé  to  tbe  words  employed  in  it,  so  tbat  tbe  parties  might  be 
sapposed  to  bave  used  thèse  words  in  such  sensé. 

"  The  character  and  description  of  évidence  admissible  for  that  Usage. 
purpose  is,  tbe  fact  of  a  gênerai  usage  and  practice  prevailing  in  tbe 
particular  trade  or  business,  not  the  judgment  and  opinion  of  tbe  wit- 
nesses  ;  for  tbe  contract  may  be  safely  and  correctly  interpreted  by 
référence  to  the  fact  of  usage  ;  as  it  may  be  presumed  tbat  such 
fact  is  known  to  the  contracting  parties,  and  tbat  they  contract  in 
eonformity  thereto  ;  but  tbe  judgment  or  opinion  of  the  witnesses 
ealled  affords  no  safe  guide  for  interprétation,  as  such  judgment  or 
opinion  is  confined  to  tbeir  own  knowledge  :  "  per  Tindal,  C.J., 
Lewis  V.  Marshall  (1844),  7  Man.  &  Gr.  729  at  p.  744. 


Digitized  by 


Google 


70 


MERCANTILE   USAGE   AND   CUSTOM. 


Mercantile 
usage  and 
custora. 


Trade  terms. 


Usage. 


''  Mercantile  contracta  are  very  commonly  framed  in  a  langoage 
pecnliar  to  merchants  :  the  intention  of  the  parties,  though  perfectly 
well  known  to  themselves,  would  often  be  defeated  if  this  langnage 
were  strictly  construed  according  to  its  ordinary  import  in  the  world 
at  large:  évidence,  therefore,  of  mercantile  usage  and  custom  is 
admitted  in  order  to  expound  it  and  arrive  at  its  true  meaning.  .  .  . 
In  the  construction  of  a  contract  among  merchants,  tradesmen  or 
others,  the  évidence  will  not  be  ezcluded  because  the  words  are  in 
their  ordinary  meaning  unambiguous  ;  for  the  principle  of  admission 
is,  that  words  perfectly  unambiguous  in  their  ordinary  meaning 
are  used  by  the  contractors  in  a  différent  sensé  from  that  :  '*  per 
Coleridge,  J.,  Brown  v.  Byme  (1854),  3  El.  &  Bl,  703  at  p.  715. 

**  The  duty  of  the  Court,  or  of  an  arbitrator  who  is  in  the  place  of 
the  Court,  is  so  to  construe  a  contract  as  to  give  effect  to  the 
intention  of  the  parties.  Now,  although  paroi  évidence  is  not 
admissible  to  contradict  a  contract,  the  terms  of  which  hâve  but 
one  ordinary  meaning  and  acceptation,  yet  if  the  parties  hâve  used 
terms  which  bear  not  only  an  ordinary  meaning,  but  also  one 
pecnliar  to  the  department  o£  trade  or  business  to  which  the 
contract  relates,  it  is  obvions  that  due  effect  would  not  be  given  to 
the  intention,  if  the  terms  were  interpreted  according  to  their 
ordinary  and  not  according  to  their  peculiar  signification.  There- 
fore, whenever  such  a  question  bas  come  before  the  Courts,  it  bas 
always  been  held  that  where  the  terms  of  the  contract  under  con- 
sidération bave,  besides  their  ordinary  and  popular  sensé,  also  a 
peculiar  and  scientific  meaning,  the  parties  who  bave  drawn  up  the 
contract  with  référence  to  some  peculiar  department  of  trade  or 
business,  must  hâve  intended  to  use  the  words  in  the  peculiar 
sensé.  This  is  but  an  application  of  the  well-known  rule  that  the 
interprétation  of  contracts  must  be  govemed  by  the  intention  of 
the  parties.  And  from  the  nature  of  the  case,  the  peculiar  meaning 
of  the  terms  used  can  be  discovered  only  by  means  of  paroi 
évidence  :  "  per  Cockburn,  C.J.,  Myers  v.  Sari  (1860),  3  El.  &  El. 
306  at  p.  815. 

**  Now  the  rule  goveming  the  admîssibility  of  évidence  to  explain 
the  language  of  contracts  is,  that  words  relating  to  the  transactions 
of  common  life  are  to  be  taken  in  their  plain,  ordinary  and  popular 
meaning  ;  but  if  a  contract  be  made  with  référence  to  a  sabject- 
matter  as  to  which  particular  words  and  expressions  bave  by  usage 
aoquired  a  peculiar  meaning  différent  from  their  plain  ordinary 
sensé,  the  parties  to  such  a  contract,  if  they  use  those  words  or 
expressions,  must  be  taken  to  bave  used  them  in  their  restricted 
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and  peculiar  signification.  And  paroi  évidence  îs  admissible  of  the 
usage  which  affixes  .that  meaning  to  them.  The  admissibility  of 
sach  évidence  does  not  dépend  upon  whether  the  expression  to  be 
constmed  is  ambiguous  or  onambigaous  ;  but  merely  upon  whether 
or  not  the  expression  has»  with  référence  to  the  subject-matter  of 
the  contracta  acquired  the  peculiar  meaning  :  "  per  Hill,  J.,  Ibid. 
at  p.  818. 

"  I  agrée  with  my  brother  Hill  that  the  words  of  a  written  com- 
mercial contract  are  to  be  understood  in  the  sensé  which  they  hâve 
acquired  in  the  trade  to  which  the  contract  relates.  It  is  a  prima 
fade  presumption  that^  if  the  parties  to  such  a  contract  use 
expressions  which  bear  a  peculiar  meaning  in  the  trade,  they  use 
them  in  that  peculiar  meaning  ;  which  can  be  ascertained  only  by 
paroi  évidence.  I  do  not  think  that  it  is  necessary,  in  order  to  Trade  terms. 
render  such  évidence  admissible,  that  there  should  be  any  ambiguity 
on  the  face  of  the  phrase  which  has  to  be  construed.  .  .  .  That  I 
iake  to  be  the  true  rule  of  law  upon  the  subject  ;  that  when  it  is 
shown  that  a  term  or  phrase  in  a  written  contract  bears  a  peculiar 
meaning  in  the  trade  or  business  to  which  the  contract  relates,  that 
meaning  is,  prima  fade,  to  be  attributed  to  it,  unless,  upon  the 
construction  of  the  whole  contract,  enough  appears,  either  from 
express  words  or  by  necessary  impUcation,  to  show  that  the  parties 
did  not  intend  that  meaning  to  prevail  :  "  per  Blackbum,  J.,  Ibid.  - 
at  p.  819. 

"  The  Court  it  is  which,  when  once  it  is  in  possession  of  the 
circumstances  surrounding  the  contract,  and  of  any  peculiarity  of 
meaning  which  may  be  attached  by  reason  of  the  custom  of  the 
trade,  to  any  of  the  words  of  that  contract,  has  to  place  the  con- 
struction upon  the  contract.  .  .  .  Now  having  submitted  to  your 
Lordships  what  I  understand  to  be  the  natural  and  literal  meaning 
of  this  contract,  I  ask  how  is  that  natural  meaning  to  be  got  rid  of  ? 
My  Lords,  I  conçoive  in  this  way,  and  only  in  this  way.  It  was  of 
course  compétent  for  those  who  were  resisting  the  application  of 
this  natural  construction  of  the  contract,  to  hâve  said  :  '  We  will 
prove  by  évidence  that  according  to  the  custom  of  the  trade,  thèse  Oostom  of 
words,  which  hâve  this  natural  signification,  are  used  in  a  wider  or 
in  a  différent  sensé.'  .  .  .  That  of  course  would,  according  to  the 
well-known  rule  of  law  which  admits  paroi  évidence,  not  to  contra- 
dict  a  document,  but  to  explain  the  words  used  in  it,  supply,  as  it 
were,  the  mercantile  dictionary  in  which  you  are  to  find  the  mer- 
cantile meaning  of  the  words  which  are  used.  That  would  be  a 
iegitimate  and  well-known  mode  of  construing  the  document  :  ''  per 
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Examples. 


Building 
contract. 


Charter- 
party. 


Sport. 


Theatrical 
agreemcnt. 

Service. 


Contract  for 
sale. 


Leases. 


Lord  Cairns,  L.C.,  Bowes  v.  Shand  (1877),  2  Ap.  Ca,  455  at  pp.  462, 
468. 

Examples  of  cases  in  which  évidence  has  been  admitted  to  explain 
technical  words  : — 

In  a  building  contract  :  "  per  superficîal  yard  of  work  nine  înches 
thick:"  Symonds  v.  Lloyd  (1859),  6  C.  B.  N.  S.  691;  "  weekly 
account:  "  Myers  v.  Sari  (1860),  8  El.  &  El.  806. 

In  a  charter-party  :  "  month  :  **  Jolly  v.  Young  (1794),  1  Esp. 
N.  P.  C.  186  ;  '*  in  turn  to  deliver  :  '*  Robertson  v.  Jackson  (1845),  2 
C.  B.  412  ;  **  in  regular  turns  of  loading  :  **  Leid^mann  v.  SchuUz 
(1853),  14  C.  B.  88  ;  see  also  Hudson  v.  CleinenUon  (1856),  18  C.  B. 
213  ;  **  in  regular  turn  :  "  Latcson  v.  Burness  (1862),  1  H.  &  C.  396  ; 
"port:  "  Sailing  Ship  '*  Garston''  Co.  v.  Hickie  d:  Co.  (1885),  15 
Q.  B.  D.  580. 

In  a  contract  relatîng'to  sport  :  "  across  country  :  "  Evans  v.  Pratt 
(1842),  3  Man.  &  Gr.  759  ;  "  P.  P.  :  "  Daintreev.  Hutchinson  (1842), 
10  M.  &  W.  85. 

In  a  theatrical  agreement  :  **  three  years  :  "  Grant  v.  Maddox 
(1846),  15  M.  &  W.  737. 

In  a  contract  of  service  :  **  to  serve  from  llth  November  next  until 
llth  November,  1817  "  (the  évidence  was  to  show  that  certain  holi- 
days  were  allowed)  :  Reg.  v.  Inhabitants  of  Stoke-iipon-Trent  (1843), 
5  Q.  B.  303  ;  "  the  same  ground  "  (the  servant  being  a  commercial 
traveller)  :  Mumford  v.  Gething  (1859),  7  C.  B.  N.  S.  305. 

In  a  contract  for  sale  :  "  mess  pork  of  Scott  &  Co."  (to  show  that 
thismeant  manufactured  by  Scott  &  Co.)  :  PoicellY.  Horton  (1886), 
2  Bmg.  N.  C.  668  ;  "  sold  18  pockets  Kent  hops  at  100«."  (to  show 
that  the  price  was  meant  to  be  5Z.  per  cwt.)  :  Spicery.  Cooper  (1841), 
1  Q.  B.  424  ;  "  good  "  and  "  fine  "  barley  :  Hutchinson  v.  Bowker 
(1839),  5  M.  &  W.  535  ;  "  baie  "  of  gambier  (to  show  that  by  usage 
it  meant  a  package  of  aparticular  description)  :  Gorrissen  y.  Perrin 
(1857),  2  C.  B.  N.  S.  681. 

In  a  lease  of  a  rabbit  warren  :  that  by  custom  of  the  country 
"  one  thousand  rabbits  "  means  1,200  :  Smith  v.  WUson  (1832),  3 
B.  &  Ad.  728. 

In  a  lease  of  **  warren  of  conies  "  :  Robinson  v.  Duleep  Singh 
(1879),  11  Ch.  D.  798  at  p.  834. 

In  an  agreement  for  an  agricultural  lease  :  ''  mines  and  minerais  "  : 
Tucker  y.  Linger  (1882),  21  Ch.  D.  18  ;  (1883),  8  App.  Cas. 
508. 

In  a  mining  fease  :  "  level  '*  :  Clayton  v.  Gregson  (1836),  5  Ad.  & 
El.  302. 
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In  a  policy  of  insurance  on  a  ship:  to  show  whether  the  words  Poiicyof 
^*the  East  Indies,  East  India  Islands,"  included  the  Mauritius:  ^°«"'^^- 
Robertson  v.  Clarke  (1824),  1  Bing.  445. 

In  an  open  policy  on  freight  :  that  "  freight  **  meant  by  usage  the 
gross,  and  not  the  net  amount  of  the  freight  :  Patiner  v.  Blackbum 
<1822),  1  Bing.  61. 

In  a  bill  of  lading:  **  freight  for  the  said  goods  five-eighths  of  a  Bill  of  ladîng. 
penny  sterling  per  pound,  with  five  per  cent,  primage  and  average 
accustomed/'  to  show  that  by  custom  three  months'  interest  or 
discount  is  deducted  from  freights  payable  under  bills  of  lading  on 
goods  coming  from  certain  ports  :  Brown  v.  Bf/nie  (1854),  3  El.  & 
Bl.  703.  **  Freight  at  the  rate  of  60s.  per  ton  of  20  cwt.,  gross 
weight,  tallow,  other  goods,  grain,  or  seed,  in  proportion,  as  per 
London  Baltic  printed  rates  :  *'  The  Rmsian  Steam  Navigation  Co. 
V.  Silra  (1863),  13  C.  B.  N.  S.  610. 

In  a  contract  to  take  shares  :  "  underwrite  "  and  "  discount  :  "  Ee  Underwriting 
Licensed  Victuallers*  Mutual  Trading  Association,  Ex  parte  Audain  ^^^  ^^^  ' 
(1889),  42  Ch.  D.  1. 

The  cases  in  which  évidence  of  custom  has  been  admitted  (a)  to 
ezplain  the  meaning  of  terms  usual  in  a  contract,  and  (6)  to 
ingraft  stipulations  on  to  the  written  contract,  which  second  pro- 
position is  discussed  infra  in  Chapter  8,  are  coUected  in  the  notes 
to  Wigglesworth  v.  Dallison,  1  Sm.  L.  C.  545;  in  Taylor  on 
Evidence,  pt.  iv.c.  iv. — (a)  ss.  1162  et  seq.  (pp.  763  et  seq.,  9th  éd.),  and 
(b)  ss.  1168  et  seq.  (pp.  767  et  seq.,  9th  éd.)  ;  and  in  Koscoe's  Nisi  Prius 
Evidence,  pp.  22  et  seq.  (17th  éd.). 

The  preceding  rules  in  this  chapter  are  co-extensive  with  the  2nd,  statement  of 
drd,  5th,  and  6th  propositions  laid  down  for  the  interprétation  of  ruies  appiied 
wills  in  Wigram  on  Extrinsic  Evidence,  namely  : —  Wigram  v  -c 

**  Proposition  2.  Where  there  is  nothing  in  the  context  of  a  will 
from  which  it  is  apparent  that  a  testator  has  used  the  words  in 
which  he  has  expressed  himself  in  any  other  than  their  strict  and 
primary  sensé,  and  where  his  words  so  interpreted  are  sensible  with 
référence  to  extrinsic  circumstances,  it  is  an  inflexible  rule  of  con- 
struction, that  the  words  of  the  will  shall  be  interpreted  in  their 
strict  and  primary  sensé,  and  in  no  other,  although  they  may  be 
capable  of  some  popular  or  secondary  interprétation,  and  although 
the  most  conclusive  évidence  of  intention  to  use  them  in  such 
popular  or  secondary  sensé  be  tendered.*' 

**  Proposition  3.  Where  there  is  nothing  in  the  context  of  a  will, 
from  which  it  is  apparent  that  a  testator  has  used  the  words  in 
which  he  has  expressed  himself  in  any  other  than  their  strict  and 
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primary  sensé,  but  bis  words  so  înterpreted  are  insensible  with  refei- 
ence  to  extrinsic  circumstances^  a  Court  of  law  may  look  into  the 
extrinsic  circumstances  of  the  case,  to  see  wbetber  the  meaning  of 
the  words  be  sensible  in  any  popular  or  secondary  sensé,  of  which^ 
with  référence  to  thèse  circumstances,  they  are  capable." 

"Proposition  5.  For  the  purpose  of  determining  the  object  of  a 
testator's  bounty,  or  the  subject  of  disposition,  or  the  quantity  of 
înterest  intended  to  be  given  by  his  will,  a  Court  may  inquire  into 
every  material  fact  relating  to  the  person  who  claims  to  be  interested 
under  the  will,  and  to  the  property  wbich  is  claimed  as  the  subject 
of  disposition,  and  to  the  circumstances  of  the  testator,  and  of  his 
family  and  affairs,  for  the  purpose  of  enabling  the  Court  to  identify 
the  person  or  thing  intended  by  the  testator,  or  to  détermine  the 
quantity  of  interest  he  has  given  by  his  will. 

**  The  same  (it  is  conceived)  is  true  of  every  other  disputed  point, 
respecting  which  it  can  be  shown  that  a  knowledge  of  extrinsic  facta 
can,  in  any  way,  be  made  ancillary  to  the  right  interprétation  of  a 
testator 's  words." 

"  Proposition  6.  Where  the  words  of  a  will,  aided  by  évidence  of 
the  material  facts  of  the  case,  are  insuffîcient  to  détermine  the 
testator's  meaning,  no  évidence  will  be  admissible  to  prove  what  the 
testator  intended,  and  the  will  (except  in  certain  spécial  cases)  will  be 
void  for  uncertainty." 

The  above  propositions  will  be  found  in  the  3rd  éd.  at  pp.  17,  42 
and  51,  and  in  the  4th  éd.  at  pp.  18,  56,  65,  and  94. 
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DBBD   TO   BE   CONSTBUED   AS   A   WHOLE. 


Deed  to  be  Construed  as  a  Whole  :  Cœitext  :  Séries  of  Deeds  : 
Reptignant  Clatues  :  Répugnant  Words  Rejected  :  Omitted  Words 
Siipplied  :  Worda  Transposed  :  Parenthèses  Inserted  :  False 
Grammar  :    Incorrect  SpeUing, 

Of  course  every  deed  must  be  construed  as  a  whole,  and — 

Where  the  literal  meaning  of  a  word  is  excluded  by  Literai 
the  context,  there  must  be  afl&xed  to  the  word  such  of  exciuded  by 
the  meanings  that  it  properly  bears  as  will  enable  a  ^^^^^' 
unifonn  and  consistent  intention  to  be  collected  from 
every  part  of  the  deed. 

The  application  of  this  rule  is  often  called  applying  intrinsic  intnnsic 
évidence.  ''^^'^'^^ 

"  In  every  deed  a  reasonable  intention  shall  be  construed,  though 
the  words  sound  to  a  contrary  meaning*:"  JBoM  v.  Molyneux  (1536), 
Dyer  14  b  at  p.  15  a. 

"  Every  part  of  the  deed  ought  to  be  compared  with  the  other 
and  one  entire  sensé  ought  to  be  made  thereof  :  "  per  Staunford,  J., 
Throckmerton  v.  Tracy  (1555),  1  Plow.  145  at  p.  161. 

"  The  word  {appeiiaining  to  the  messuage)  shall  be  hère  taken  "  Apper-^ 
in  the  sensé  of  usuaUy  occupied  with  the  messuage  or  lying  to  the  *^*^"^* 
messuage,  for  when  appertaining  is  placed  with  the  said  other  words 
it  cannot  hâve  its  proper  signification  .  .  .  and  therefore  it  shall 
hâve  Buch  signification  as  was  intended  between  the  parties,  or  else 
it  shall  be  void,  which  it  must  not  be  by  any  means,  for  it  is 
commonly  used  in  the  sensé  of  occupied  with  or  lying  ta,  ut  supra, 
and  being  placed  with  the  said  other  words  it  cannot  be  taken  in 
any  other  sensé,  nor  can  it  bave  any  other  meaning  than  is  agree- 
able  with  law,  and  forasmuch  as  it  is  commonly  used  in  that  sensé 
it  is  the  office  of  Judges  to  take  and  expound  the  words  which 
eommon  people  use  to  express  their  meaning,  according  to  their 
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meaning,  and  therefore  it  shall  be  hère  takeu  not  according  to  the 
trae  définition  of  it,  because  that  does  not  stand  with  the  matter, 
but  in  Buch  sensé  as  the  party  intended  it  :  '*  per  Curiam,  Hill  v. 
Grange  (1556),  1  Plow.  164,  at  p.  170. 

Entire  deed.  "  Every  deed  ought  to  be  construed  according  to  the  intention  of 
the  parties,  and  the  intents  ought  to  be  adjudged  of  the  several 
parts  of  the  deed,  as  a  gênerai  issue  out  of  the  évidence,  and 
intent  ought  to  be  picked  out  of  every  part,  and  not  out  of  one  word 
only:''  per  Hobart,  CJ.,  Trenchard  v.  Hoskins  (1624),  Winch, 
91  at  p.  93. 

It  is  a  rule  that  the  construction  of  a  deed  "  be  made  upon  the 
entiie  deed,  and  that  one  part  of  it  doth  help  to  expound  another, 
and  that  every  word  (if  it  may  be)  may  take  effect  and  none  be 
rejected,  and  that  ail  the  parts  do  agrée  together  and  there  be  no 
discordance  therein.  Ex  antecedentibus  et  consequentihus  est  optima 
interpretatio  :  for  tuipis  est  pars  qiiae  cum  silo  toto  non  convenit. 
Maledicta  expositio  quae  corrumpit  textum  ;"  Shep.  Touch.  87. 

General  frame  **  Qui  haeret  in  litera  haeret  in  cortice,  especially  in  the  case  of 
trusts,  which  are  to  be  ruled  and  governed  according  to  the  intent 
of  the  parties,  where  such  intent  is  consistent  with  the  rules  of  law  ; 
and  the  Court  will,  from  the  gênerai  frame  of  a  testament  or  settle- 
ment,  coUect  the  intent,  contrary  to  the  express  words  of  a  particular 
clause  :  "  per  Henley,  L.  K.,  Earl  of  Northuniberland  v.  Earlo/Egre- 
mont  (1759),  1  Ed.  435  at  p.  446  ;  citing  Coii/ton  v.  Helyar  (1745), 
2  Cox,  340,  where  an  absolute  term  of  ninety-nine  years  limited  to 
J.  G.,  amongst  other  limitations  of  real  estate  in  a  will,  was  eut 
down  on  the  construction  of  the  whole  will  to  a  term  determinable 
on  the  death  of  J.  C. 

"  It  is  a  true  rule  of  construction  that  the  sensé  and  meaning  of 
the  parties  in  any  particular  part  of  an  instrument  may  be  coUected 
ex  antecedentibus  et  coiisequentihus  ;  every  part  of  it  may  be  brought 
into  action  in  order  to  collect  from  the  whole  one  uniform  and  con- 
sistent sensé,  if  that  may  be  done  :  "  per  Lord  EUenborough,  C.J., 
Barton  v.  Fitzgerald  (1812),  15  East,  530  at  p.  541. 

Whole  deed  to       "In  the  construction  of  ail  instruments  it  is  the  duty  of  the 

be  rend 

Court  not  to  confine  itself  to  the  force  of  a  particular  expression, 
but  to  collect  the  intention  from  the  whole  instrument  taken 
together.  But  a  Court  is  not  authorised  to  deviate  from  the  force 
of  a  particular  expression,  unless  it  finds,  in  other  parts  of  the 
instrument,  expressions  which  manifest  that  the  author  of  the 
instrument  could  not  hâve  the  intention  which  the  literal  force  of  a 
particular  expression  would  impute  to  him.     However  capricious 
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may  be  the  intention  which  is  clearly  and  unequivocally  expressed, 
every  Court  îs  bound  by  it,  unless  it  be  plainly  controUed  by  other 
parts  of  the  instrument  :  "  per  Leach,  V.-C,  H.ume  v.  Rundell  (1824), 
2  S.  &  S.  174  at  p.  177. 

**  If  the  provisions  are  clearly  expressed,  and  there  is  nothing 
to  enable  the  Court  to  put  upon  them  a  construction  différent  from 
that  which  the  words  import,  no  doubt  the  words  must  prevail  ;  but 
if  the  provisions  and  expressions  be  contradictory,  and  if  there  be 
groonds  appearing  upon  the  face  of  the  instrument  affording  proof 
of  the  real  intention  of  the  parties,  then  that  intention  will  prevail 
against  the  obvions  and  ordinary  meaning  of  the  words.  If  the 
parties  hâve  themselves  furnished  a  key  to  the  meaning  of  the  Keyfumiahed 
words  used,  it  is  not  material  by  what  expression  they  convey  their  ^^  *^' 
intention  :  "  per  Lord  Cottenham,  L.C.,  Lloyd  v.  Lloyd  (1837),  2 
My.  &  Cr.  192  at  p.  202. 

"It  is  said,  the  terms  used  in  the  deed  are  terms  of  art  which  "Son." 
hâve  a  definite  légal  meaning  and  must  be  construed  accordingly. 
Bat  assuming  that  to  be  so,  it  is  certain  that  the  context  may  show 
that  they  are  not  used  in  that  sensé.  The  word  '  son  '  bas  a 
definite  légal  meaning — namely,  legitimate  son — but  if  in  a  deed  it 
appeared  a  person  was  speaking  of  bis  illegitimate  children,  it  is 
clear  the  word  'son'  might  mean  an  illegitimate  son:"  per 
Bramwell,  B.,  Monypenny  v.  Monypenny  (1858),  4  K.  &  J.  174 
at  p.  182. 

Observations  to  a  like  effect  will  be  found  in  : — Lee  v.  Brace 
(1696),  12  Mod.  101,  per  Holt,  C.J.  ;  Carth.  843  ;  3  Salk.  337  ; 
Holt,  668  ;  Fùher  v.  Wigg  (1700),  1  P.  Wms.  14,  per  Gould,  J.  ; 
niOler  V.  Duncomb  (1718),  1  P.  Wms.  448,  per  Parker,  L.C.,  at 
p.  457  ;  Hodgeson  v.  Bussey  (1740),  2  Atk.  89,  per  Hardwicke,  L.C., 
at  p.  90  ;  S.  C.  mb  nom.  Hodgson  v.  Btissy,  Barn.  Ch.  Eep.  195  ; 
Parkhurst  v.  Smith  (1742),  Willes,  327,  per  Willes,  C.J.,  at  p.  332; 
8.  C.  sub  nom.  Smith  v.  Packhurst,  3  Atk.  135  at  p.  136  ;  IViight  v. 
Kemp  (1789),  8  T.R.  470,  per  Kenyon,  C.J.,  and  Âshurst,  J.,  at 
pp.  472,  478  ;  Woodcock  v.  Duke  of  Dorset  (1792),  8  Bro.  C.  C.  569, 
per  Thurlow,  L.C.,  at  p.  570  ;  Payler  v.  Homei^aham  (1815),  4  M.  & 
S.  428,  per  Ellenborough,  C.J.,  at  p.  426  ;  Solly  v.  Forbes  (1820), 
4  Moore,  448,  per  Dallas,  C.J.  ;  Lansdowne  v.  Lanadowne  (1820), 
2  Bligh,  60,  per  Eldon,  L.C.,  at  p.  88  ;  Cholmondeley  v.  Clinton 
(1820),  2  J.  &  W.  1,  per  Plumer,  M.R.,  at  p.  89  ;  Monypenny  v. 
Monypenny  (1859),  3  De  G.  &  J.  572,  per  Chelmsford,  L.C.,  at 
p.  688  ;  Hext  v.  GUI  (1872),  L.  R.  7  Ch.  699,  per  Wickens,  V.-C,  at 
p.  705,  n.  ;  Taylory.  Corpoi'ation  of  St.  Helma  (1877),  6  Ch.  D.  264, 
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per  Jessel,  M.R.,  at  p.  270;  Laird  v.  Briggs  (1881),  19  Ch.  D.  22, 
per  Jessel,  M.R.,  at  p.  84;  and  Tucker  v.  Linger  (1882),  21  Ch.  D. 
18,  per  Jessel,  M.R.,  at  p.  36. 
*♦  Month."  Thus,  though  "  in  temporal  matters  "  inonth  means  lunar  month, 

it  may  be  shown  by  the  context  to  mean  calendar  month  :  Lang  y. 
Gale  (1818),  1  M.  &  S.  111  ;  Reg.  v.  Inhabitants  of  Chawton  (1841), 
1  Q.  B.  247  ;  Simpson  v.  Margitson  (1847),  11  Q.  B.  28. 


Contempo 
raneous  decds 
to  bereod 
together. 


Leaseand 
releasc. 

Fine  and 
recovery. 


Séries  of 
deeds. 


Mémor- 
andum and 
Articles. 


If  the  transaction  between  the  parties  is  contained  in 
more  than  one  deed,  ail  the  deeds  must  be  construed 
together,  and  one  may  be  read  to  explain  the  others. 

"  The  law  neither  sees  nor  regards  any  tîme  but  the  tîme  of  the 
first  agreement,  notwithstanding  divers  assurances  be  in  différent 
times  and  ail  but  to  perfect  one  assurance,  and  by  construction  of 
law  they  shall  ail  be  said  to  be  made  at  one  and  the  same  time  ; 
otherwise  you  may  shake  ail  assurances  :  "  per  Mountague,  C.  J., 
Havergil  v.  Hare  (1617),  8  Buis.  250  at  p.  266. 

"  The  lease  ancl  release  are  but  in  nature  of  one  deed  :  "  per 
North,  C.J.,  Barker  v.  Keat  (1677),  2  Mod.  249  at  p.  252. 

"  For  at  law  a  fine  and  recovery  and  deed  to  lead  the  uses  are 
but  one  conveyance  :  **  per  Holt,  C.  J.,  Mountague  v.  Bath  (1698), 
2  Rep.  in  Ch.  417  at  p.  434. 

"  And  the  deed,  the  fine  and  the  recovery  may  well  be  taken  as 
several  parts  of  one  and  the  same  conveyance  :  '*  per  Trevor,  C.J., 
Ahhot  V.  Burton  (1708),  11  Mod.  181  at  p.  184;  2  Salk.  590 
at  p.  591. 

"When  documents  are  actually  contemporaneous,  that  is,  two 
deeds  executed  at  the  same  moment,  a  very  common  case,  or  within 
so  short  au  interval  that  having  regard  to  the  nature  of  the  trans- 
action the  Court  comes  to  the  conclusion  that  the  séries  of  deeds 
represents  a  single  transaction  between  the  same  parties,  it  is  then 
that  they  are  ail  treated  as  one  deed  :  and  of  course  one  deed  between 
the  same  parties  may  be  read  to  show  the  meaning  of  a  sentence, 
and  be  equally  read,  although  not  contained  in  one  deed,  but  in 
several  parchments,  if  ail  the  parchments  together  in  the  view  of 
the  Court  make  up  one  document  for  this  purpose  :  "  per  Jessel, 
M.R.,  Smith  v.  Chadwick  (1882),  20  Ch.  D.  27  at  p.  62  ;  and  Ander- 
son's  Case  (1877),  7  Ch.  D.  75  at  p.  98,  where  the  articles  of  associa- 
tion of  a  Company  were  read  to  explain  the  mémorandum  ;  Re 
Capital,  de,  Association  (1882),  21  Ch.  D.  209  at  p.  212. 

This  rule  applies  whether  the  deeds  be  executed  simultaneouslj  : 
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Anon.,  cîted  by  Doddridge,  J.,  in  Thunmn  v.  Cooper  (1618),  2  Eoll.  ^^^^^  ^^ 
Eep.  28;  Oalev.  WiUiamson  (1841),  8  M.  &  W.  405;  Harmanv.  onetime: 
Richards  (1852),  10  Hare,81  ;  Hopgood  v.  Emest  (1865),  3  De  G.  J.  &  S. 
116  ;  and  Edwards  v.  Marcus,  [1894]  1  Q.  B.  587  ;  or  at  différent  <>!  at  divers 
times  :  Lord  CromweVs  Case  (1601)  2  Rep.  69  b.  at  p.  75  a  ;  Havergill 
V.  Hare  (1618),  Cro.  Jac.  510  ;  S.  C.  sub  nom.  Havergall  v.  Hare, 
Pop.  147  ;  sitb  nom.  Havergil  v.  Hare,  3  Buis.  250  ;  Farrowes 
V.  Farmer  (1622),  2  Roll.  Rep.  245  ;  S.  C.  sub  nom.  Ferrers  v.  Fermor, 
Cro.  Jac.  643;  King  v.  Edwards  (1633),  Cro.  Car.  320;  Snape  v. 
TuHofi  (1637),  Cro.  Car.  472  ;  Wigson  v.  Garret  (1675),  2  Lev.  149  ; 
8.  C.  sitb  nom.  The  Earl  of  Leicester^s  Case,  1  Vent.  278  ;  Addison  v. 
Oiicay  (1677),  2  Mod.  233  ;  Herring  v.  Bro?r;i  (1687),  Carth.  22 
(reversing  2  Show.  185  ;  1  Vent.  371  ;  Comb.  11  ;  Skin.  184)  ; 
Jones  V.  Morley  (1697),  1  Ld.  Raym.  287  ;  12  Mod.  159,'  where 
tbe  question  is  discussed  how  far  the  uses  of  a  fine  may  be  varied 
before  the  fine  is  levied  ;  Hurd  v.  Fletchei'  (1778),  1  Doug.  43  ;  Duke 
of  Bolton  V.  Williams  (1798),  2  Ves.  Jr.  138,  where  it  was  held 
that  ail  the  instruments  securing  an  annuity  form  but  one  assur- 
ance, 80  that  if  tbe  mémorial  is  détective  as  to  one  it  vitiates  the 
whole;  Foicler  v.  Hnnter  (1829),  3  Y.  &  J.  506;  Ford  v.  Stiiart 
(1852),  15  Beav.  493;  Whithread  v.  Smith  (1854),  3  D.  M.  &  G. 
727;  and  Viner  Abr.  tît.  "One  Entire  Conveyance."  And  they  orderof 
will  be  presumed  to  bave  been  executed  in  that  order  which  will  exécution. 
enable  the  intent  of  the  parties  to  be  carried  into  effect  ;  whether  they 
be  executed  simultaneously  :  TayUrr  d.Atkyns  v. Hoi-de  (1757),  1  Burr. 
60  at  pp.  106  and  107  ;  2  Sm.  L.  C.  p.  575  ;  Doe  d.  Atkyns  v.  Horde 
(1777),  Cowp.  689  at  p.  699  ;  Gm-Uide  v.  Silkstone,  de.  Co.  (1882), 
21  Ch.  D.  762;  or  not  :  Selwyn  v.  Selwyn  (1761),  2  Burr.  1131  ;  1 
Bl.  Rep.  222  and  251,  where  it  was  held  that  land  would  pass  by  a 
will  executed  after  the  deed  to  lead  the  uses  of  a  recovery,  and 
before  the  recovery  suffered. 

A  copyholder  who  could  only  grant  a  lease  for  a  year,  made  three  Leases  hj 
leases,  each  for  a  year,  the  second  and  third  to  commence  two  days  ^'^^^  °  ^^' 
after  the  expiration  of  the  preceding  lease.     Held,  that  the  three 
leases  were  one  transaction  and  void  :  Mathews  v.  Whetton  (1631), 
Cro.  Car.  288. 

A  deed  of  appointment  and  a  settlement  were  treated  as  con-  Appointment 
temporaneous,  so  as  to  be  a  fraud  on  a  power  :  Pryor  v.  Pryor  ^^^^^  ®" 
(1868),  11  W.  R.  873  ;  (1864)  12  W.  R.  781. 

Lease  and  counterpart  read  together  :  Burchell  v.  Clark  (1876),  1 
C'.P.D.602;2C.P.D.88.  3.,,^,^^ 

Bill  of  sale  and  mortgage  of  a  reversionary  interest  under  a  will  and  mortgnge. 
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read  together,  and  bill  of  sale  defeated  by  conditions  contained  only 
in  the  mortgage  :  Edwards  v.  Marcus,  [1894]  1  Q.  B.  587. 

If  there  be  two  clauses  or  parts  of  the  deeds  répugnant 
the  one  to  the  other,  the  first  part  shall  be  received  and 
the  latter  rejected,  except  there  be  some  spécial  reason 
to  the  contrary  :  Shep.  Touch.  88. 

This  rule  is  laid  down  in  numerous  old  cases  and  text-books,  bat 
it  may  be  doubted  whether  there  is  much  authority  for  the  rule, 
and  it  probably  rests  on  the  proposition  that  if  a  grant  bas  been 
made  to  Â.  there  is  nothing  left  in  the  grantor  to  grant  to  B.,  sa 
that  the  grant  to  Â.  is  effective,  while  that  to  B.  is  not.  Ât  any 
rate,  the  rule  is  one  which  is  only  applied  in  the  last  resort,  if 
a  Judge  can  find  nothing  else  to  assist  him  in  determining  the 
question.  It  is  a  mère  rule  of  tbumb,  as  Jessel,  M.K.,  calls  the 
converse  rule  applied  to  wills  :  see  Re  Byxvater,  Byicater  v.  Clarke 
(1881),  18  Ch.  D.  pp.  19.  20. 

The  oldest  authority  for  the  rule  is  the  judgment  in  Blaunket  v. 
Simonson  Y.  B.  2  Edw.  II.  (1308),  29,  wrongly  numbered  26  ;  17 
Selden  Society  Publications,  p.  126,  where  it  is  said  :  "  And  more- 
over  when  two  clauses  are  found  in  one  deed,  and  they  are  of  divers 
natures  and  répugnant,  regard  should  be  had  rather  to  the  first 
that  stands  in  the  deed  than  to  those  that  are  subséquent,''  and  it 
was  consequently  held  that  a  grant  in  frank-marriage  habendum  in 
fee  operated  as  a  grant  in  frank-marriage  only. 

''  When  there  are  two  clauses  in  a  deed,  of  which  the  later  is 
contradictory  to  the  former,  there  the  former  shall  stand  ;  as  in 
Fitz.,  Feoffments  and  Faits,  94;  Y.  B.  2  Edw.  II.  (this  référence  is  to 
the  case  above  mentioned);  Y.  B.  4  H.  VI.  (1425),  22,  of  a  gift  în 
frank-marriage,  rendering  rent,  the  réservation  is  void  :  "  per 
Nicholas,  B.  Cother  v.  Merrick  (1657),  Hard.  89  at  p.  94  ;  and  to 
the  same  effect,  per  Lord  Mansfield,  C.J.,  Doe  d.  Leicester  v.  Biggs 
(1809),  2  Taunt.  109  at  p.  113  ;  2  Black.  Com.  381,  citing  the  case 
in  Hard.;  and  also  per  Kindersley,  V.-C,  Re  Webber  (1850),  17 
Sim.  221  at  p.  222.  In  Swy's  Case  (1626),  Latch.  264,  it  is  said  : 
"  When  there  is  répugnance  between  the  words,  the  law  prefers  the 
first:  2  Edw.  II.,  Feoffments,  94.  So  that  if  a  lease  is  made 
reserving  annually  during  the  term  lOZ.  to  the  lessor  for  twenty 
years,  this  is  a  good  réservation  for  the  whole  term.  So  in 
Slingsby's  Case  (1588),  5  Eep.  19,  a  lease  to  two,  habendum 
jointly  and  severally,  they  are  joint  tenants.*' 
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Lease  to  three,  habendam  to  them  for  tbeir  lives  and  the  life  of 
the  survîvor  ;  proviso  that  one  should  take  no  interest  during  the 
lives  of  theothers  held  void,  as  being  répugnant  :  Scovelland  CaveVs 
Case  (1588),  1  Léon.  317. 

A  lessee  for  a  hundred  years  made  a  lease  to  Thomas  Seaman 
for  forty  years  if  he  should  so  long  live  ;  and  afterwards  he  leased 
the  same  land  to  John  bis  son,  habendum  after  the  tenu  of  Thomas 
for  twenty-three  years,  to  he  counted  from  the  date  of  thèse  présents, 
Held,  that  the  lease  to  John  began,  not  from  the  date,  but  from  the 
end  of  the  term  of  Thomas,  because  when  by  the  first  words  of  the 
limitation  it  is  a  good  lease  to  begin  after  the  term  of  Thomas,  it 
shall  not  be  made  void  by  any  subséquent  words  :  Seaman' s 
Case  (1611),  Godb.  166. 

Surrender  of  copyholds  by  J.  E.  to  the  use  of  A.  and  B.  "  this  Surrender. 
surrender  not  to  stand  and  be  in  full  force  until  after  the  death  of 
J.  H."    The  latter  words  were  rejected  for  the  repugnancy  :  Seagood 
V.  Hone  (1634),  Cro.  Car.  366  ;  Sir  W.  Jones,  342. 

CJonveyance  to  A.,  her  heirs  and  assigns,  habendum  to  A.  and  her  Li^e  Estate. 
assigns  during  the  life  of  G.  ;  G.  was  A.'s  heir-at-law.   Held,  that 
on  A.'s  death  G.  took  as  spécial  occupant,  and  that  the  land  did 
not  pass  to  A.'s  executors  by  the  words  in  the  habendum  :  Doe  d. 
Timmù  v.  Steele  (1843),  4  Q.  B.  668. 

"  It  being  then  impossible  to  aflSx  a  meaning  to  the  words,  "  sterling 
*  sterling  lawful  money  of  Ireland,'  taken  altogether,  I  must  deal  of  ireiand."^^ 
with  them  according  to  the  rule  of  law  as  to  construing  a  deed  ; 
which  is,  if  you  find  that  the  first  words  bave  a  clear  meaning,  but 
those  that  follow  are  inconsistent  with  them,  to  reject  the  latter. 
And  it  appears  to  me  that  there  is  no  possible  method  of  dealing 
with  this  set  of  words  other  than  by  saying  that  the  words  *  one 
yearly  rent-charge  or  sum  of  l,000i.  sterling  lawful  money,'  must 
be  taken  to  stand  by  themselves,  and  the  words  *  of  Ireland  '  must 
be  rejected  :  "  per  Shadwell,  V.-C,  Cope  v.  Cope  (1846),  16  Sim. 
118  at  p.  126. 

It  appears  that  in  most  of  the  cases  the  true  reason  for  rejecting  Question  is 
the  latter  words  was  that  they  were  inconsistent  with  the  gênerai  scope  of  dœd. 
scope  of  the  deed.  In  Cother  v.  Merrick  (1657),  Hard.  89,  the 
question  was  whether  a  lease  by  a  tenant  in  tail,  where  the 
réservation  was  to  bis  heirs  and  assigns,  was  good  within  the  statute 
of  32  Hen.  VIII.  to  bind  the  issue  in  tail,  who  was  not  the  heir  of 
the  lessor  ;  and  the  case  was  really  decided  upon  the  fact  that  the 
Word  "  heirs  "  might  be  held  to  mean  "  heirs  in  tail."  In  the  second 
case  of  frank-marriage  the  reason  for  the  décision  appears  to  be 

B.D.  6 
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that  a  gif t  in  frank-marriage  cannot  carry  rent  for  four  générations  ; 
and  in  Doe  à.  Leicester  v.  Biggs  (1809),  2  Taunt.  109,  it  was 
merely  a  dictum.  In  Cope  v.  Cope  (1846),  15  Sim.  118,  the 
construction  really  turned  upon  the  whole  ténor  of  the  deed. 

This  view  of  the  nature  of  the  ruie  is  supported  by  the  following 
remarks  of  Wilde,  C.J.,  in  delivering  judgment  in  Walker  v.  Giles 
(1848),  6  C.  B.  662  at  p.  702  :  "As  the  différent  parts  of  the  deed 
are  inconsistent  with  each  other,  the  question  is,  to  which  part 
effect  ought  to  be  given.  There  is  no  doubt  that,  applying  the 
approved  rules  of  construction  to  this  instrument,  effect  ought  to 
be  given  to  that  part  which  is  calculated  to  carry  into  effect  the 
real  intention,  and  that  part  which  would  defeat  it  should  be 
rejected  ;  and  so  construing  the  deed,  the  Court  is  of  opinion  that 
the  latter  part,  importing  a  démise,  cannot  hâve  that  effect,  without 
defeating  the  intention  of  the  parties." 

In  Doran  v.  Ross  (1789),  1  Ves.  Jr.  57  ;  8  Bro.  C.  C.  27,  the  latter 
of  two  inconsistent  clauses  was,  on  the  construction  of  the  whole 
settlement,  allowed  to  prevail,  though  the  Lord  Chancellor  thought 
that  to  do  80  was  contrary  to  what  the  parties  had  meant  to  do. 


Répugnant  words  may  be  rejected  :  omitted  words 
may  be  supplied  :  words  may  be  transposed  :  parenthèses 
may  be  inserted  :  and  f  aise  grammar  or  incorrect  spelling 
may  be  disregarded:  if  the  intention  of  the  parties 
sufficiently  appear  from  the  context. 


Répugnant 

words 

rejected. 


"  The  resuit  of  ail  the  authorities  is  that  when  a  Court  of  law 
can  clearly  coUect  from  the  language  within  the  four  corners  of  the 
deed  or  instrument  in  writing  the  real  intention  of  the  parties,  tbey 
are  bound  to  give  effect  to  it  by  supplying  anything  necessarily  to 
be  inferred  from  the  terms  used,  and  by  rejecting  as  superfluous 
whatever  is  répugnant  to  the  intention  so  discemed  :  "  per 
Kelly,  C.B.,  Gtvy7i  v.  Neath  Canal  Co.  (1868),  L.  R.  8  Ex.  209 
at  p.  215. 

"  Et  pur  ceo  jeo  ne  veux  agréer  a  ceo  que  ad  ée  dit,  si  un  lesse 
pur  10  ans  a  volôt',  que  ceo  sera  determin'  a  volunt';  ceo  n'est 
issint  :  car  or  ceux  parois  a  volunt'  sont  contrariant',  &  pur  ceo 
sont  void  :  car  chescun  paroV  qui  est  contrariant'  al'estat  est  void  :  *' 
per  Brooke,  J.,  Y.  B.  14  Hen.  VIII.  (1522),  Mich.  No.  6,  p.  18  a. 

"  Si  home  lesse  pour  x.  ans  a  volunte  le  lessour  cest  paroU 
volunte   est  voyde  car   est   repugnaunt  :  "  Bro.   Abr.  tit.  Lease, 
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par.  18,  fo.  60.  ;   Bac.  Abd.  tit.  "  Leases  and  Terme  of  Years  '* 
(L)  8,  vol.  4,  p.  886  (7th  éd.). 

"From  the  day  of  the  makîng"  rejected  as  répugnant  in  a 
reversionary  lease  :  Anan.  (1506),  Dyer,  261  b,  pi.  28. 

Lease  reserving  rent  payable  at  Michaelmas  and  Lady  Day  or 
fourteen  days  thereafter,  proviso  for  re-entry  if  rent  unpaîd  post 
aliquod  terminorum  vel  festomun  praedictoi'um  in  quo  solvi  débet,  for 
the  space  of  fonrteen  days  post  aliquod  festum  praedict.,  the  words 
*^  post  aliquod  festum  praedict.*'  were  rejected  :  Clark  and  Kèmpton's 
Case  (1588),  4  Léon.  91. 

Lease  to  three  persons  for  their  lives,  proviso  that  if  one  should 
enter  or  take  any  profits  daring  the  lives  of  the  others,  then  the 
estate  limited  to  him  should  cease  and  be  void,  the  proviso  was 
rejected  as  répugnant  :  Moore  and  SaviVs  Case  (1585),  2  Léon.  132. 

A  grant  or  lease  to  two  jointly  and  severaliy,  the  word  "  severally  "  jointiy  and 
îs  rejected:  Slingsby's  Case  (1588),  5  Rep.  18b;  Jenk.  Cent  262,  se^eraUy. 
case  Ixiii.  ;    S.  C.   sab   nom.   BeckwitKs    Case,   2   Léon.    47  ;    8 
Léon.  160. 

Démise  for  forty  years  containing  covenant  for  quiet  enjoyment 
"  for  the  term  of  eighty  years  aforesaid,"  "eighty  "  was  rejected  : 
(Temp.  Eliz.)  Savile,  71,  cxlvii. 

la  a  bond  dated  1598  conditioned  for  payment  "  of  lawful  English  Bonds, 
money  which  shall  be  in   the  year  1599  in  and  upon  the  13th 
October  next  ensuing  the  date  hereof,"  "the  date  hereof"  were 
rejected  :  Sharplus  v.  Hankinson  (1597),  Cro.  Eliz.  420. 

Condition  of  a  bond  "  To  deliver  35,(K)0  tiles  to  the  value  of 
144i.  at  ISs.  6d.  per  1,000."  It  is  obvious  that  185,800  tiles  would 
hâve  cost  1442.  The  mistake  was  corrected  on  the  ground  that  the 
Bum  of  money  and  not  the  number  of  tiles  was  the  thing  material  : 
Holmes  v.  Ivy  (1678),  2  Show.  15. 

Répugnant  condition  in  a  bond  rejected:  Wells  v.  Tregusan 
(1708),  2  Salk.  468. 

Bond  conditioned  if  the  obligor  should  not  pay.  "Not"  was 
rejected  :  Anon.,  cited  by  Buller,  J.,  in  Bâche  v.  Proctor  (1780), 
Doug.  882  at  p.  884. 

"  After  the  death  of  A."  were  rejected  in  a  settlement  limiting  After  the 
land  to  A.  for  ninety-nine  years,  if  he  should  so  long  live,  and  after  ^^^^  ^^  ^' 
his  death  or  other  sooner  détermination  of  the  term  to  trustées 
during  the  life  of  A.,  upon  trust  to  préserve  contingent  remainders 
and  after  the  détermination  of  the  term  to  the  sons  of  A.  in 
succession  in  tail  :  Parkhurst  v.  Smith  (1742),  Willes,  827;  S.  C. 
sub  nom,  Smith  v.  Packhurst,  8  Atk.  185. 
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So  in  Barker  v.  Freeman  (1772),  Lofft,  31,  and  Goodtitle  d. 
Weston  V.  Burtenshaiv  (1772),  1  Fearne's  Cont.  Eem.  App.  p.  570, 
in  marriage  settlements  where  the  limitations  were  to  the  use  of 
Â.  for  ninety-nine  years  if  be  so  long  live,  and  after  bis  decease  to 
trustées  to  préserve  contingent  remaindei-s  during  bis  life,  tbe 
words  "  after  bis  decease  "  were  rejected,  or  sucb  words  as  "  or 
otber  sooner  détermination  of  the  said  term  "  were  read  into  the 
settlements,  in  order  to  carry  into  effect  the  intentions  of  the 
settlors,  which  would  bave  failed  for  want  of  immediately  vested 
freebold  estâtes  on  which  to  found  the  subséquent  limitations. 
Life  estate.  In  a  marriage  settlement  a  limitation  to  tbe  use  of  the  busbaud 

for  life  was  rejeôted  as  inconsistent  with  tbe  whole  deed:  Doran 
V.  Ro88  (1789),  1  Ves.  Jr.  57  ;  8  Bro.  C.  C.  27. 

In  a  release  foUowing  a  lease  for  a  year  to  B.,  who  was  a  trustée 
for  C,  tbe  hereditaments  were  granted  unto  G.  in  bis  possession 
&c.,  habendum  to  B.  and  bis  hoirs,  to  sucb  uses  as  C.  sbould 
appoint.  Held,  that  the  words  "unto  C.  &c."  in  tbe  promises 
ought  to  be  rejected:  Spyve  v.  Topham  (1802),  8  East,  115. 
Provi8o  deter-  A  proviso  for  determining  an  estate  tail  as  if  tenant  in  tail  were 
Su  on  (kathf  ^®^  î  *^^^  ^^^  ^^^^  ^®'^  ^  contrariant  proviso  and  void  on  that 
account,  because  the  death  of  a  tenant  in  tail  does  not  détermine 
tbe  estate  tail,  but  bis  death  without  issue  ;  and  consequently  to  say 
that  tbe  estate  tail  shall  détermine  as  if  be  were  dead  amounts  to 
saying  that  it  shall  détermine  as  it  would  do  upon  an  event  (viz., 
death  of  tenant  in  tail),  which  event  might  not  détermine  it,  and 
therefore  sucb  a  proviso  is  contradictory  and  absurd  in  itself  : 
Fearne's  Cont.  Eem.  252  (lOtb  éd.),  citmg  Corbefs  Case  (1600), 
1  Rep.  88  b. 
JProviso  limit-  In  a  deed  of  dissolution  of  partnership  B.  covenanted  that  Jor 
ing  covenant.  ^^^^  notwithstanding  any  act  done  by  him  it  sbould  be  lawful  for  A. 
to  reçoive  certain  moneys  without  interruption  of  B.,  bis  executors 
or  administrators,  it  was  beld  that  tbe  words  ''for  céc."  must  be 
rejected  as  being  inconsistent  with  tbe  subséquent  parts  of  tbe 
covenant,  and  that  a  receipt  of  the  money  by  B.'s  executors  was  a 
breach  :  Belcher  v.  Sikes  (1828),  8  B.  &  C.  185. 
Printedterms.  A  lease  for  one  year,  made  on  a  printed  form  with  manuscript 
altérations,  was  produced  with  many  stipulations,  most  of  which 
were  wbolly  inapplicable  to  sucb  a  tenancy;  on  tbe  face  of  the 
lease  it  appeared  to  bave  originally  contained  words  creating  a 
tenancy  from  year  to  year,  but  thèse  bad  been  struck  out  :  it  was 
beld  that  ail  the  terms  inapplicable  to  a  tenancy  for  a  single  year 
must  be  considered  as  expunged  or  as  only  applicable  in  case  the 
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tenancy  should  continue:   Strickland  v.   Maxwell,    (1834)  2   Cr. 
&  M.  539. 

A  séparation  deed  provided  that  ail  outgoings  in  respect  of  certain  Séparation 
estâtes  should  be  paid  by  J.,  the  husband,  up  to  a  certain  day,  and  ^^^' 
that  afterwards  they  should  be  paid  by  M.  the  wife,  "  and  that  J. 
shall  be  indemnified  therefrom  and  from  ail  the  présent  debts  and 
liabilitieê  of  J"  Held,  that  as  the  words  in  italics  made  the 
clause  inconsistent  with  itself  they  ought  to  be  disregarded  :  WUson 
y.  WUson  (1847)  15  Sim.  487. 

In  an  appointment  where  a  référence  was  made  to  a  previous  Appoîntment. 
appointment  as  having  been  made  in  faveur  of  0.  and  her  children, 
the  words  "  and  her  children  "  were  rejected,  the  previous  appoint- 
ment having,  in  fact,  been  in  faveur  of  0.  alone  :  Hanbury  v.  Tyrell 
(1856)  21  B.  322. 

In  a  deed  of  covenant,  after  reciting  the  grant  of  the  site  of  a  Orant  of 
canal  in  considération  of  a  perpétuai  rent-charge  to  be  paid  to  A.  ^°^^  *^^^* 
or  the  person  or  persons  to  whom  the  inheritance  of  the  site  should 
belong  in  case  the  grant  had  not  been  made,  a  covenant  with  A. 
'*  and  to  and  with  the  said  person  or  persons  to  whom  the  freehold 
and  inheritance  of  the  hereditaments  and  promises  hereinbefore 
recited  to  be  released  shall  for  the  time  being  belong  "  to  pay  the 
said  rent-charge,  the  words  "  shall  for  the  time  being  belong  "  were 
rejected  as  répugnant,  and  the  payées  were  ascertained  from  the 
récitals  and  a  subséquent  deed  :  Owi/n  v.  Neath  Canal  Navigation  Co. 
(1868),  L.  R.  3  Ex.  209. 

Covenant  by  C,  D.,  E.  and  F.,  "  churchwardens  and  overseers  of  P«)v|i«o  limit- 
poor  of  the  parish  of  Z.,  for  themselves  and  for  their  successors,  *  *  ^' 

churchwardens,  &c.,  with  A.  that  they,  the  said  churchwardens  and 
overseers  of  the  poor,  their  successors  and  assigns,  would  pay 
certain  sums,  followed  by  a  proviso  that  nothing  in  the  deed  should 
extend  to  any  personal  covenant  of  or  obligation  upon  C,  D.,  E.  and 
F.  or  in  anywise  personally  affect  them  or  any  of  them.  Held, 
that  the  covenant  was  a  personal  covenant,  and  that  the  proviso 
being  répugnant  thereto  was  void  :  Fumivall  v.  Coombes  (1843),  5 
Man.  &  Gr.  736;  6  Scott,  N.  R.  522;  but  such  a  proviso  would 
not  hâve  been  void  if  it  had  limited,  without  destroying,  the 
personal  liability  :  Williams  v.  Hathaway  (1877),  6  Ch.  D.  544. 

''  Our  opinion  is  that  as  it  is  a  policy  on  the  ship  we  must  strike  Policv. 
outall  the  immaterial  stipulations  which  cannot  possibly  apply  to  an 
assurance  of  the  ship:"  perLordEsher,  M.R.,  Stewart  y.Merchants' 
Marine  Insurance  Co.  (1885),  16  Q.  B.  D.  619  at  p.  621. 

''We  hâve  a  right  to  look  at  what  is  written  into  the  printed 
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Charter- 
party. 


Bill  of  ladiDg. 


Words  répug- 
nant at  law. 


Omitted 
words  8up- 
plied  : — 

Namcs 

of  "  grantor," 


"  grantee  ;  " 


"obliger;" 


''  heire  ; 


'*  heirs  of  the 
body;" 


form  and  at  what  îs  struck  out.  .  .  .  There  are  stipulations  in 
the  charter-party  wbich  ought  to  hâve  been  struck  out  if  the 
parties  had  been  careful.  They  would  be  évidence  by  themselves 
that  Fumess  had  retained  possession  of  the  ship  ;  but  taken  with 
the  rest  of  the  stipulations,  they  miist  be  treated  as  inefficieni 
and  must  be  disregarded  in  a  contract  whîch  is  a  giving  up  by 
Furness  and  a  giving  over  to  the  charterers  for  four  months  of  the 
whole  and  absolute  possession  and  control  of  the  ship  :  "  per 
Lord  Esher,  M.R.,  BaumvoU  Manufactur  Von  Scheibler  v.  Gilchrest 
é  Co.,  [1892]  1  Q.  B.  253  at  pp.  256  and  257-  And  see  also  per 
Lord  Herschell,  L.C.,  8.  C.  suh  nom.  BaumtvoU,  de.  v.  Fumess,  [1898] 
A.  C.  8  at  p.  16. 

So  in  a  bill  of  lading  providing  for  the  transport  of  oranges  from 
Malaga  to  England,  a  clause  in  print  giving  liberty  to  call  at  ail 
Mediterranean  ports  in  any  order  was  confined  to  ports  between 
Malaga  and  England  :  Glynn  v.  Margetson,  [1893]  A.  C.  351. 

Of  course  the  rule  hère  stated,  which  is  a  rule  of  construction, 
is  quite  différent  from  the  rule  of  law  that  words  which  are  répug- 
nant to  an  estate  limited  by  the  deed  are  void  ;  some  examples  of 
the  latter  rule  are  coUected  iiifra  in  the  Chapter  on  Limitations  to 
Heirs. 

The  name  of  the  grantor,  which  was  omitted  in  the  operative  part 
of  the  deed,  was  supplied  from  the  context  in  Lord  Say  and  SeàCs 
Case  (1711),  10  Mod.  41  at  p.  45  ;  4  Br.  P.  C.  73;  Trethewy  v. 
EUesdon  (1689),  2  Vent.  141  ;  and  Dart  v.  Clayton  (1864),  4  N.  R. 
221  ;  see  MiU  v.  Hill  (1852),  3  H.  L.  C.  828  at  pp.  846  et  seq. 

**  If  A.  give  lands  to  bave  and  to  hold  to  B.  and  bis  heirs,  this  is 
good  albeitthe  feoffee  is  not  named  in  the  prémisses  :  "  Go.  Litt.  7  a. 

The  name  of  the  grantee  omitted  from  the  premises  was  supplied 
from  the  habendum  in  Butler  v.  Dodton  (1579),  Cary 's  Hep.  in  Ch. 
86,  and  Bustard  v.  Coulter  (1602),  Cro.  Eliz.  902, 917,  in  which  case, 
however,  the  point  seems  to  bave  been  admitted  on  the  pleadîngs 
rather  than  decided,  and  in  fact  from  the  earlier  report  it  seems 
that  the  décision  might  bave  been  the  other  way. 

In  a  bond  the  Christian  name  of  the  obligor,  for  which  there  was 
a  blank  or  blot,  was  supplied  from  the  signature  :  Dobson  v.  Keys 
(1610),  Cro.  Jac.  261  ;  and  the  name  of  one  obligor  was  also  supplied  ; 
Crosby  v.  Middleton  (1707),  3  Chan.  R.  99. 

The  words  "  heirs  "  omitted  in  the  limitation  of  a  rent-charge 
was  supplied  from  the  power  of  distress  :  Vernon  v.  Gatacre  (1566), 
Dy.  253  a. 

In  a  marriage  settlement  lands  were  limited  to  the  use  of  the 
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husband  for  life  with  remainder  to  the  use  of  the  first  son  of  the 
body  of  the  husband  by  the  wife  (without  any  words  of  limitation), 
and  for  default  of  sach  issue  to  the  use  of  the  second,  third,  and 
other  sons  of  the  body  of  the  husband  by  the  wife  severally  and 
successively  according  to  seniority,  and  of  the  several  hoirs  maie  of 
their  several  bodies  ;  with  divers  remainders  over.  Held,  the  first 
son  of  the  husband  by  the  wife  born  during  his  life  took  an  estate 
taii  :  Galley  v.  Barrington  (1824),  2  Bing.  387. 

In  a  marriage  settlement  lands  were  limited  after  life  interests  to  ''of  the 
the  husband  and  wife,  to  the  first  and  other  sons  of  the  marriage  ^^^  *»" 
and  their  hoirs  successively  in  order  of  senîority,  with  remainder  to 
ail  the  daughters  of  the  marriage  and  their  hoirs  as  tenants  in 
common  ;  there  were  no  sons  of  the  marriage,  and  the  question  was 
whether  the  daughters  of  the  marriage  took  estâtes  tail  or  in 
fee  simple.  Held,  that  though  the  Court  would  construe  the 
limitations  to  the  sons  as  giving  them  estâtes  tail,  there  was  no 
necessity  so  to  construe  the  limitations  to  the  daughters,  and  they 
took  estâtes  in  fee  simple  :  Doe  d.  Littledale  v.  Simddle  (1818), 
2  B.  &  Aid.  128. 

The  words  **  of  the  body  "  were  inserted  in  a  settlement  whereby 
lands  were  limited  to  A.  for  life,  remainder  to  trustées  to  préserve, 
&c.,  remainder  to  B.  (A.'s  eldest  son)  and  the  hoirs  of  the  said  B., 
and  for  default  thereof  to  A.'s  other  sons  and  the  hoirs  maie  of  their 
bodies  successively  with  divers  other  remainders,  so  as  to  give  B. 
an  estate  tail  only  :  WaU  v.  Wright  (1837),  1  Dr.  &  Wal.  1. 

The  Word  **assigns"  was  inserted  in  a  proviso  for  enablîng  "assigna;" 
either  of  the  parties  to  a  lease,  "  his  executors  or  administrators  " 
to  détermine  it  by  notice  to  the  other,  his  **  hoirs,  executors,  or 
administrators,"   so  as  to  enable  the  devisee  of    the  lessor  to 
détermine  it  :  Roe  d.  Bamford  v.  Hayley  (1810),  12  East,  464. 

The  words  **  without  issue  "  were  supplied  in  a  gift  over  contained  "without 
in  marriage  articles  providing  for  the  husband  and  wife  and  their   ^"^  ' 
children  and  containing  a  gift  over  on  the  death  of  the  wife  in  the 
life  of  her  husband  :  Kentish  v.  Newman  (1713),  1  P.  Wms.  234  ; 
Targus  v.  Puget  (1751),  2  Ves.  Son.  194. 

The  Word  "  or  "  was  supplied  in  a  proviso  avoiding  a  grant  "  if  "or;*' 
the  said  Hester  died  unmarried  having  no  issue  of  her  body 
lawfully  begotten,"  she  having  married  but  died  without  issue: 
Goshawke  v.  ChiggeU  (1629),  Cro.  Car.  154  ;  S.  C.  sub  nom.  Goshawke 
V.  Chickell,  Sir  Wm.  Jones,  205,  where  the  words  of  a  proviso  are 
stated  to  bave  been  ''  if  she  die  before  she  is  married  and  bas  issue." 

The  condition  of  the  bond  being  **  to  render  a  fair,  just,  and 
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**topay;"  perfect  account  in  writing  of  ail  sums  received."  Heîd,  tbat 
non-payment  of  the  sums  due  on  the  account  was  a  breach  :  Boche 
V.  Proctor  (1780),  1  Doug.  382. 

"coair*  In  a  lease  which  contained  a  covenant  by  the  lessor  to  supply 

panwood  (t.e.,  the  refuse  or  smallest  coal)  and  great  chows  (i.e., 
small  pièces  of  coal)  and  panwood  mixed,  at  certain  rates,  and  a 
covenant  by  the  lessees  not  to  purchase  elsewhere  panwood  or  coale 
of  any  kind  so  long  as  they  were  supplied  at  such  rates,  the  word 
**  coal  "  was  inserted  after  "great,*' Lord Eldon  saying,  "  It  bad  been 
said  that  it  was  too  strong  to  insert  a  word,  but  the  answer  was  that 
other  words  in  the  lease  could  not  bave  their  proper  efifect  without 
it  :  "  WrightY.Dkksons  (1813),  1  Dow,  141. 

The  word  **  hundred  "  was  inserted  between  the  words 
"one"  and  "pounds"  in  a  bond:  Waugh  v.  Bussell  (1814),  5 
Taunt.  707. 

"pounds."  The  word  **  pounds,"  which  bad  been  omitted  in  the  obligation  of 

a  bond,  was  supplied  :  Lord  Tenterden,  C.J.,  saying,  **  The  obligatory 
part  of  the  bond  purports  that  the  obligor  is  to  become  bound  for 
7,700.  No  species  of  money  is  mentioned.  It  must  bave  been 
intended  that  he  should  become  bound  for  some  species  of  money. 
The  question  is,  Whether  from  the  other  parts  of  the  instrument  we 
can  collect  what  was  the  species  of  money  which  the  party  intended 
to  bînd  himself  to  pay  :  "  Coles  v.  Htdme  (1828),  8  B.  &  C.  568.  So 
in  a  bill  of  sale  the  word  "  pounds  *'  was  inserted  in  a  covenant  for 
payment  by  instalments  of  **  seven  :  "  Mourmandy.  Le  Clair,  [1903] 
2  K.  B.  216. 

"  Rtated  to  A  father,  P.,  by  deed  of  22nd  February,  1836,  appointed  5,00W. 

hâve  been"  ^^  j^jg  daughter  0.  for  her  separate  use,  with  power  to  appoint,  &^. 
On  the  day  foUowing  the  daughter  appointed  1,000Z.  to  her  husband 
and  4,000Z.  to  trustées  upon  trusts  for  the  benefit  of  herself,  her 
husband  and  children.  P.  also  made  appointments  of  5,0002.  to  each 
of  bis  daughters  E.  and  H.  On  22nd  November,  1842,  P.  by  deed 
poil  reciting  that  he  bad  appointed  5,000Z.  to  each  of  E.  and  H.,  "  and 
also  the  sum  of  5,000?.  in  favour  of  0.,  appointed  5,000/.  to  M.  for 
life,  remainder  as  to  one-third  to  E.,  as  to  another  third  to  H.,  and 
the  remaining  third  to  "  0.  the  wife  of  E.  and  her  children  upon 
the  trusts  and  subject  to  the  same  provisions  as  are  hereinbefore 
declared  of  and  concerning  the  said  sum  of  5,000Z.  hereinbefore 
appointed  unto  or  for  the  benefit  of  the  said  0.,  wife  of  R.,  or  as 
near  thereto  as  the  nature  of  circumstances  will  admit."  Held, 
that  the  deed  must  be  construed  as  if  the  words  ''  stated  or  men> 
tioned  to  bave  been  "  bad  been  inserted  after  the  words  *'  as  are 
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hereinbefore/'  and  as  if  the  words  "  and  her  chUdren  "  had  been 
omitted  :  Hanbury  v.  Tj^reU  (1856),  21  Beav.  822. 

Seulement  on  marriage  of  real  estâtes  for  hasband  and  wife  for  ''firstson,* 
life,  remainder  in  tail  for  the  first  son  of  the  husband  begotten  on 
the  wife,  remainder  in  tail  for  the  second,  third,  and  ail  and  every 
the  son  and  sons  of  the  husband  severally  and  successîvely  in 
seniority  of  âge  and  priority  of  bîrth  (but  not  by  the  then 
contemplated  marriage  only,  but  by  any  marriage).  There  was  no 
son  of  the  husband  by  the  then  contemplated  marriage,  but  he 
married  again  and  had  several  sons.  Held,  that  the  eldest  son  of 
the  husband  by  the  second  marriage  took  the  first  estate  tail  :  Re 
Blake  (1870),  18  W.  R.  916  ;  19  W.  E.  765. 

By  a  post-nuptial  settlement  reciting  an  intention  to  make  "orbeing 
further  provision  for  the  wife  and  the  children  of  the  marriage,  attem^ir»* 
certain  sums  of  stock  were  settled  on  trust  for  the  wife  for  life,  and 
after  her  death  "  in  trust  for  ail  and  every  the  child  and  children 
of  ihe  marriage  who  being  a  son  or  sons  hâve  or  hath  aiready 
attained  or  shall  hereafter  live  to  attain  the  âge  of  twenty-one 
years,"  as  tenants  in  common  and  their  respective  executors,  *'  and 
if  there  shall  be  but  one  such  child  the  whole  shall  be  in  trust  for 
such  one  or  only  child  and  his  or  her  executors  and  administrators." 
The  maintenance  clause  spoke  of  '^his  or  her  maintenance,  &c., 
until  his  or  her  share  should  be  vested,  or  he  or  she  previously  die." 
Held,  that  the  words  ''  or  being  a  daughter  or  daughters  shall 
attain  twenty-one,"  must  be  inserted  in  the  trusts  for  children: 
Ee  DanieVs  Settlement  Tmsts  (1875),  1  Ch.  D.  875. 

Where  personalty  was  settled  upon  trust  for  the  wife  for  life  with  «»or  cesser  of 
remainder  for  the  husband  until  he  should  become  bankrupt  or  p^or  trusts." 
until  his  death,  which  should  first  happen,  and  after  the  decease  of 
both  husband  and  wife,  upon  trust  for  the  children,  the  husband 
became  bankrupt  during  the  wife's  life,  but  was  living  at  her  death. 
Heldf  that  on  her  death  the  children  took  and  that  there  was  no 
resulting  trust  :  Re  Akeroyd's  Settlement,  Roberts  v.  Akeroyd,  [1893] 
8  Ch.  868. 

But  the  Cîourt  refused  to  supply  as  a  matter  of  construction  "Fee simple** 
the  Word  "  simple  "  in  a  re-conveyance  of  freehold  land,  habendum  ^^*  inserted. 
**  to  the  use  of  the  "  mortgagor  ''  in  fee  "  freed  and  discharged  from 
the    mortgage   debt:   Ethel  and  MitchelVs  and  Butlet^s  Contract, 
[1901]  1  Ch.  945. 

'*It  is  not  rare,  say  they,  in  our  books  that  words  shall  be  Woids 
transposed  and  marshalled  so  as  the  feoflEment  or  grant  may  take  ^^^^P^»^* 
effect.    As  if  a  man  in  the  month  of  February  make  a  lease  for  Leases. 
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Lease. 


Term  read 
before  estate 
tail. 


**  Such  "  re- 
f  erred  to  a 
clause  follow- 
ing  as  well  as 
a  clause  pre- 
cediBg. 


years  reservîng  a  yearly  rental  payable  at  the  feasts  of  St.  Michael 
the  Archangel  and  the  Annunciation  of  oar  Lady,  during  the  term, 
the  law  in  this  case  of  réservation  shall  make  transposition  of  the 
feasts,  viz.,  at  the  feasts  of  the  Annonciation  and  of  St.  Michael, 
that  the  rent  may  be  paid  yearly  during  the  term.  And  so  it  is  in 
case  of  a  grant  of  an  annuity  :  "  Co.  Litt.  217  b.  The  cases  referred 
to  by  Coke  are  The  Abbott  of  Osenaifa  Case,  Y.  B.  10  Edw.  III. 
(1886),  Mich.  48,  pi.  4,  and  HiU  v.  Grange  (1556),  1  Plow.  164  at 
p.  171. 

'*  The  wisdom  of  the  law  useth  to  transpose  words  according  to 
the  sensé  ;  and  not  so  mach  to  respect  how  the  words  do  take  place, 
but  how  the  acts,  which  are  gnided  by  those  words,  may  take 
place;  "  and  "  The  law  will  rather  invert  the  words  than  pervert  the 
sensé  :  "  Bacon's  Law  Tracts,  Case  of  Révocation  of  Uses  (edn.  1787), 
pp.  285,  286. 

"  Words  shall  be  transposed  to  support  the  intent  of  the  parties  :  " 
Comyns'  Digest,  art.  **  Parois,"  A.  21. 

''  If  a  man  maketh  a  lease  reserving  rent,  habendum  for  many 
years,  so  that  the  réservation  is  placed  before  the  habendum,  yet 
this  is  good  and  the  Judges  by  their  construction  are  so  to  marshal 
the  words  as  to  make  it  to  be  a  réservation  of  the  rent  for  the  whole 
term  :  "  per  Coke,  C.J.,  Attoe  v.  Hemminga  (1614),  2  Bulstr.  281  at 
p.  282. 

Where  in  a  marriage  settlement  a  term  for  securing  younger 
children's  portions  was  placed  subséquent  to  the  estâtes  tail  of  the 
sons,  it  was  helped  in  equity  :  Uvedale  v.  Halfpenny  (1728),  2  P.  Wms. 
151  ;  2  Eq.  Ca.  Ab.  718,  pi.  4  ;  but  probably  this  was  a  case  of 
rectification. 

"  The  law  is  not  nice  in  grants,  and  therefore  it  doth  often  trans- 
pose words  contrary  to  their  order  to  bring  them  to  the  intent  of 
the  parties  :  "  per  Willes,  L.C.J.,  Parkhurst  v.  Smith  (1742),  Willes, 
827,  at  p.  882. 

Conveyance  by  marriage  settlement  to  A.,  the  intended  husband, 
Iiis  heirs  and  assigns,  and  in  case  A.  should  die  leaving  one  or 
more  son  or  sons  on  the  body  of  his  intended  wife  to  be  begotten, 
the  elder  of  such  sons  and  the  heirs  maie  of  his  body  being  always 
preferred  to  take  place  before  the  younger  .  .  .  with  fuU  liberty 
to  the  said  A.  ''  to  make  such  reasonable  provision  as  he  should 
think  fit  for  such  younger  child  or  children,"  and  in  case  the  said 
A.  should  die  leaving  no  son  and  that  there  should  be  one  or  more 
daughters,  then  to  such  daughcer  or  daughters  if  more  than  one, 
on  their  attaining  their  respective  âges  of  twenty-one  years,  their 
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lieirs  and  assigna,  share  and  share  alike.  Held,  that  as  the  in- 
tention of  the  settlement  was  evidently  to  provide  for  ail  the 
children,  as  well  daughters  as  sons,  the  Court  would  effect  that 
intention  by  transposing  the  clause  creating  the  power  and  that 
containing  the  limitation  to  the  daughters,  whereby  the  words 
'*  such  younger  child  or  children  "  would  include  both  sons  and 
daughters  :  Fenton  v.  Fenton  (1887),  1  Dr.  &  Wal.  66. 

By  the  insertion  of  a  parenthesis,  or  by  punctuation,  words  of  Parenthesis 
limitation  hâve  been  annexed  not  only  to  the  grants  immediately 
preceding,  but  to  ail  the  previous  grants  :  Doe  d.  Willis  v.  Martin 
<1790),  4  T.  R  39  ;  Oiven  v.  Smi/th  (1796),  2  H.  Bl.  594  ;  OaUey 
V.  BarringUm  (1824),  2  Bing.  887  ;  10  J.  B.  Moore,  21  ;  Rochfort  v. 
FiUmaurice  (1842),  2  Dr.  &  War.  1  ;  Re  Denny's  Estate  (1874), 
Ir.  R.  8  Eq.  427  ;  and  compare  Langston  v.  Langston  (1884),  2  Cl. 
A  F.  194  (a  case  on  a  will). 

In  a  marriage  settlement  the  trusts  were  to  pay  the  income  of 
•eertain  funds  to  Mrs.  Tunstall/or  her  separate  use  during  lier  covei'ture, 
and  in  case  she  should  die  in  the  lifetime  of  her  husband  then  to 
him  for  life,  and  after  the  death  of  the  survivor  to  hold  the  capital 
upon  trusts  for  the  issue.  Held,  that  the  words  in  italics  could  be 
read  as  in  a  parenthesis,  so  as  to  give  Mrs.  T.  a  life  interest  by 
implication  :  Ttmstall  v.  Trappes  (1829),  8  Sim.  286  at  p.  812. 

Nota  q  fuit  dit  p.  Yavisor  in  m  le  pie  ut  sup.  q  si  faux  Latin  soit  False  Latin. 
«n  un  bf ,  sicôe  le  bf  est  et  habeas  ibi  hac  brève  ou  il  ser  hoc  brève 
le  br  abat  &  ne  ser  amend'  p  c  q  il  poit  av  meliour  br.  Mes  aut  ê  ou 
faux  Latin  est  in  un  obP  ou  record  ou  in  un  pie  ;  in  ceux  cases  il 
ser  amend'  p  c  q  il  ne  poit  av  aut  obligation  ou  rec  ou  aut  plë  : 
Y.  B.  9  Hen.  VU.  (1498)  16  b. 

**  Falsa  gi'ammatica  non  vitiat  concessionem  :  itein,  ille  numéros  et  False 
sensus  abbreviationum  accipiendus  est  ut  concessio  non  sit  inanis.  And  ^™°""*^' 
therefore  if  the  King  grants  toV  ïlV  maner'  de  D.  et  C.  if  it  is  but  one 
manor  in  truth,  then  thèse  abbreviations  of  tof  iW  maner'  shall  be 
taken  in  the  singular  number  totum  iUud  maneriiun  :  and  if  they  are 
in  truth  two  distinct  manors,  then  thèse  abbreviations  shall  be  taken 
in  the  plural  number  tota  illa  maneria,  or  otherwise  the  grant  will 
be  void.  .  .  .  So  in  the  conusance  of  a  fine,  false  Latin  or  incon- 
gruity  shall  not  hurt  the  fine  :  "  The  Earl  of  Shrewsbury's  Case 
(1610),  9  Bep.  42  at  p.  48  a. 

"  Si  obligation  ad  incongrue  Latyn  uncore  c'est  bon  :  "  Bro.  Abr., 
Obligation,  71  ;  Jas.  Osbom's  Case  (1618),  10  Hep.  180  at  p.  138  a. 

'*  Neither  is  it  necessary,  that  the  English  or  Latin,  whereby  a 
deed  is  made,  be  true  and  congruous;  for  false  and  incongruous 
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Latin  or  English  seldom  or  never  hurteth  a  deed  :  for  the  ruies  are, 
Falsa  orthographia  non  vitiat  chartam.  Falsa  grammatica  non  titiat 
concessionem  :  "  Shep.  Touch.  65. 

"  It  is  a  rule  of  law,  77iala  grammatica  non  vitiat  chartam,  neither 
false  Latin  nor  false  English  will  make  a  deed  void  when  the  intent 
of  the  parties  doth  plainly  appear.  It  is  therefore  held  that  two 
négatives  do  not  make  an  affirmative  when  the  apparent  intent  is 
contrary.  And  it  is  another  rule  of  law  falsa  orthographia  non 
vitiat  concessionem  :  '*  Shep.  Touch.  87. 

''It  is  but  false  Latin,  which  shall  not  make  void  a  bond:'* 
Dobson  V.  Keys  (1610),  Cro.  Jac.  261. 

''  For  neither  false  Latin  nor  false  English  will  make  a  deed  void 
if  the  intent  of  the  parties  doth  plainly  appear  :  "  per  Willes,  L.G.J.,. 
Parkhurst  v.  Smith  (1742),  Willes,  827  at  p.  332. 
BondB.  Debt  on  a  bond  conditioned  to  pay  71.  by  2«.  a  week  till  the  IL 

was  paid,  and  if  he  failed  of  the  payment  of-  the  28.  at  any  of  the 
days  wherein  it  ought  to  be  paid,  the  obligation  to  be  void  or  else  to 
remain  in  fuU  force.  The  obliger  omitted  to  make  the  payment  of 
the  2s.  on  one  of  the  days  on  which  it  ought  to  be  paid.  Held,  that 
the  condition  might  be  read  distributively,  by  referring  particulars  to 
particulars,  viz.,  that  if  he  paid  the  71.  the  obligation  should  be 
void  :  but  if  he  failed  of  paying  the  2«.  at  any  of  the  days,  it  should 
remain  in  force:  Vernon  v.  Alsop  (1662),  1  Lev.  77  ;  2  Danv.  Abr. 
25.  From  the  reports  of  this  case  in  1  Eeb.  356,  415,  451  ;  Sir 
T.  Baym.  68  ;  1  Sidf .  105,  it  appears  the  décision  was  that  the 
condition  was  répugnant  and  void.  The  décision  as  stated  in 
the  report  in  Levinz  was  foUowed  in  Wells  v.  Wright  (1678),  2 
Mod.  285. 

A  bond  is  made — "  Know  ail  men  that  I  Philip  Goole  do  stand 
bound  "  (not  said  to  xvhom)  **  in  the  sum  of  16i.,  and  is  to  be  paid  to 
the  said  John  Garnes  the  elder's  executors  ;  for  which  payment  to 
be  made  I  do  bind  me,  my  heirs  and  executors  "  (but  not  said  to 
whom).  The  condition,  after  long  and  senseless  récitals,  was  :  "  If 
therefore  Philip  Goole  shall  pay  to  John  Garnes  the  elder*s  executors 
within  one  year  after  his  death,  the  bond  shall  be  void.*'  Held^ 
that  either  the  words  '*  John  Garnes  the  elder's  executors,"  should 
be  disjoined  and  be  read  ''  John  Garnes  the  elder  his  executors  "  and 
to  be  taken  "  John  Garnes  the  elder  and  his  executors,"  or  that  the 
words  **  the  elder's  executors  "  should  be  wholly  rejected  as  void,. 
and  the  words  be  read  "  to  be  paid  to  John  Garnes'* only  :  Langdoiè 
V.  Goole  (1681),  3  Lev.  21. 
"Thereon"  In  a  deed  of  partnership  it  was  provided  that  the  capital  of  a 
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deceased  partner  as  at  the  last  balance  should  be  paid  out  to  his  not  referred 
représentatives  by  înstalments  of  equal  amount  at  six,  &c.  months'  ^ent****^" 
date  from  the  date  of  the  surviving  partners  declaring  their  élection 
to  continue  the  business,  ''  with  interest  thereon  from  the  date  of  the 
last  balance."  Held,  that  "thereon"  was  referable  not  to  the  last 
antécédent  "  instalment/'  but  meant  on  the  balance  of  capital  for 
the  time  being  remaining  unpaid:  Ewing  v.  Ewing  (1882),  8  Ap. 
Ca.  822. 

On  the  otherhand,  where  in  a  lease  after  divers  lessee'scovenants  "hereinafter." 
there  was  contained  a  proviso  for  re-entry  on  non-payment  of  rent 
or  on  breach  of  "  any  of  the  covenants  hereinaJUr  contained  on  the 
part  of  the  lessee,"  and  there  were  no  covenants  by  the  lessee  after 
fiuch  proviso,  but  only  a  covenant  by  the  lessor  for  quiet  enjoyment 
on  payment  of  rent  and  the  performance  of  "the  covenants  herein- 
before  contained,"  it  was  held  that  "hereinafter"  could  not  be  read 
"  hereinbefore  "  in  the  proviso  :  Doe  d.  Spencer  v.  Oodwin  (1815),  4 
M.  &  S.  265  ;  but  quaere  whether  this  case  would  now  be  followed. 
Lord  ElLenborough,  CJ.,  seems  to  hâve  put  his  décision  on  the 
ground  tliat  "  if  the  plaintiff  had  declared  upon  the  lease  and  set 
it  out  without  the  word  *  hereinafter  '  and  substituting  therefor 
'  hereinbefore,'  he  would  hâve  been  nonsuited  on  a  plea  of  non  est 
factum,  which  hardly  seems  to  be  a  satisfactory  reason  for  the 
décision. 
Incorrect  spelling  is  often  disregarded.    Thus —  e^luin^^* 

"  Wiginti  "  was  read  as  "  viginti  :  "  Y.  B.  9  Hen.  VI.  (1431)  7  a.  '^  *°^' 
In  a  patent  of  Henry  VII.  the  initial  letters  of  the  first  four  words  of 
the  Eing's  style  and  title  were  omitted  and  spaces  left  for  them  (it 
having  been  intended  that  thèse  letters  should  be  elaborately 
engrossed  after  the  rest  of  the  document  had  been  written),  never- 
theless  it  was  held  that  the  patent  was  good  without  amendment 
or  rectification  in  Chancery  :  Digby  v.  Mountford  (1574),  Dy.  342 
a  pi.  53. 

**  Septuagentis  "  was  read  as  "  septingentis  :  "  Walter  v.  Pigot 
(1602),  Cro.  Eliz.  896  ;  Moore,  645  ;  S.  C.  stib  nom.  Walter  v. 
Piggot,  Hob.  116,  where  the  word  is  given  as  "  septuagint'." 

"Nobulis"  was  read  as  **  nobilibus  :  "  Mathew  v.  Purchins  or 
Burchirig  v.  Vaughan  (1607),  Cro.  Jac.  203. 

**  Sexingentis  "  was  read  as  '*  sexcentis  :  "  Anon.  (1607),  2  RoU. 
Abr.  147,  pi.  11. 

"  Sessanta  "  was  read  as  *'  sexaginta  :  "  Parker  v.  Keneday 
(1608),  Hob.  19;  1  Brownl.  &  G.  62;  and  S.  C.  suh  nom. 
Parker  v.  Rennaday,  Cro.  Jac.  308,  where  the  word  is  given  as 
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''  cessanta  ;  "  in  some  of  the  reports  it  îs  stated  that  the  bond  was 
in  Italian. 

"  Tenerie  et  oblîgarie  "  was  read  as  "  tenerî  et  oblîgarî  :  "  Dodson 
V.  Kayes  (1610),  Yelv.  193  ;  S.  C.  sub  nom.  Dodson  v.  Keyes,  1 
Brownl.  &  G.  110. 

'*  Quînquagesimîs  "  was  read  as  "  quinquaginta  :  "  Elis  v.  Clark 
(1611),  Cro.  Jac.  290. 

"  Trigintata  "  was  read  as  *'  trîginta  "  inLoggin  v.  Tetherton  (1611), 
Hob.  18;  **  trigîntate"  as  **  triginta,"  in  Biggins  v.  Tytherton 
(1612), Cro.  Jac.  309;  but  "trigintatae"  was  not  read  a8**triginta"in 
Loggins  v.  Titherton  (1612),  Yelv.  225  ;  but  "  trigintate  "  was  read 
as  "triginta'*  in  Higgens  v.  Totherden  (1614),  Cro.  Jac.  355.  (Thèse 
four  cases  appear  to  be  the  same  case  in  différent  stages,  and  if  so 
the  last  décision  that  the  word  could  be  read  as  "  triginta  "  must  be 
accepted  as  correct.) 

"  Octaginta,"  **  septungenta,"  and  "  sewtene  "  were  respectively 
read  as  **  octoginta,"  **septingentis,"  and  "seventeen  *'  in  cas^ 
cited  in  Jas.  Osboi'n's  Case  (1613),  10  Eep.  130  at  p.  133  a. 

"  Sexigintis"  was  read  as  "sexaginta:  "  Marshamv.Jolley  {1614} 
2  Bulstr.  241  ;  S.  C.  siib  nom.  Jolley  v.  Masham,  1  EoU.  Eep.  47  ; 
2  RoU.  Abr.  147,  pi.  10  ;  sub  nom.  Masdume  v.  Jolly,  Hob.  20. 

"  Octagesimo  "  read  as  "octoginta:"  Vemon  v.  Onslow  (1614), 
1  Brownl.  &  G.  60  ;  Moore,  864  ;  Hob.  75. 

"Trigmti''  read  as  "triginta  :  "  Taylor  v.  Thoi-pe  (1619),  2  Roll. 
Ab.  146,  pi.  5. 

"  Threty-two  ponds  '*  read  as  **  thirty-two  pounds  :  "  Htdbert  v. 
Long  (1620),  Cro.  Jac.  607. 

"Octoginta  et  terdecem  annos  "  was  read  as  "  octoginta  et  tres- 
decem  annos:"  HopehiU  v.  Searle  (1634),  Cro.  Car.  386. 

"  Joaem,"  without  any  dash  or  prick  over  it,  was  read  as  an 
abbreviation  for  "  Johannem,"  and  "  quinginta"  as  "quinquaginta  :" 
Downs  V.  Hathwait  (1635),  Cro.  Car.  418. 

A  testator  made  his  will,  writing  "  1  make  '  A.  B.  '  my  soUe  ayeare 
and  my  yexecutor."  Held,  that  this  operated  as  if  he  had  written 
''  heir  "  and  "  executor  :  "  Tayler  v.  Webb  (1651),  Styl.  301,  307, 319. 

In  Chancery,  Lord  Nottingham,  L.C.,  aided  a  mistake  of 
**  quadraginta  '*  for  "  quadringentis,"  where  the  bond  was  to  secure 
payment  of  200;.  :  Sims  v.  Uny  (1676),  2  Cha.  Ca.  225. 

"  Nongînt'  et  octogessimis  "  read  as  "  nongentis  et  octoginta  :  '* 
Rossell  V.  Rossell  (1687),  Lut.  422;  Nel.  Lut.  127. 

"  Tricesimo  secundo  "  read  as  **  triginta  duobus  :  "  Dennis  v.  Snape 
(1687),  Comb.  60. 
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"  Quadrans  *'  read  as  "  quadraginta  :  "  Cromwell  v.  Gninsden 
(1698),  2  Salk.  462  ;  1  Ld.  Raym.  335;  Holt.  502;  S.  C.  mb  nom. 
Cromwell  v.  GHmsdale,  Comb.  477  ;  sub  nom.  Cromxcell  v. 
Grumsdale,  12  Mod.  193. 

Most  of  thèse  cases  were  cases  of  bonds  conditioned  for  the 
pajment  of  money,  and  the  intention  of  the  parties  was  made 
apparent  by  the  condition. 

In  the  foUowing  cases,  where  bad  spelling  was  apparently  held  to  Bonds  heid 
avoid  the  deed,  the  real  décision  probably  was,  that  the  déclaration  ^^*^* 
having  altered  the  word,  differed  from  the  deed,  and  hence  enabled 
a  plea  of  non  estfactum  to  prevail. 

"  Octigent  "  was  not  read  as  "  octogînta  :  "  Fitzliughes'  Case  (1561), 
Hob.  19. 

"Liveris"  was  not  read  as"libris:"  -4  won.,  cited  Durchin  v. 
Vaghan  (1607),  2  Roll.  Abr.  146,  pi.  6. 

"Sexaginta"  not  read  as  "sexcenta:"  Gregg  y.  J.  S.  (1607), 
Cro.  Jac.  190. 

"Sexgintis"  not  read  as  *' sexcentis  :  "  Oerry  v.  Davis  (1607), 
Telv.  105. 

"  Quemquegentis  "  not  read  as  "quingentis:"  Pairy  v.  Dole 
(1606),  Cro.  Jac.  146;  Yelv.  95,  where  the  word  is  gîven  as 
"  quimquegenV  ;  "  on  appeal  (1616),  Hob.  119,  where  the  word 
is  given  as  *'  qainquegintis."  Hobart  states  that  the  case  was 
compromised  in  the  Excheqner  Chamber  by  the  médiation  of  the 
Judges  ;  that  he  and  most  of  the  Judges  thought  it  good,  but  the 
Chief  Baron,  who  had  been  party  to  the  décision  in  the  King's 
Bench,  '*  stuck."  A  bond  for  "  terengentate  liberis  "  was  held  void  : 
Hillê  V.  Cooper  (1620),  Cro.  Jac.  603,  in  which  case  was  cited 
Partrose's  Case,  where  a  bond  for  twenty  "  literis  "  was  held 
void,  and  not  read  as  one  for  twenty  "  libris."  In  the  two 
latter  cases  it  seems  that  the  judgment  was  that  the  bonds  were 
void  and  not  merely  that  the  plea  of  non  estfactum  succeeded. 

Where  the  plaintiflf  declared  for  "  quadraginta"  pounds,  and  the 
bond  was  for  '*  quadragenta,"  it  was  held  to  be  a  material  variance  : 
Fielder  v.  Tot-y  (1651),  Styl.  241,  257. 

Where  the  plaintifif  declared  for  50Z.  and  the  bond  was  for 
"  quantogint'  "  pounds,  the  défendant  had  judgment  on  demurrer  : 
Strange  v.  Greenhill  (1677),  Sir  T.  Jones,  48. 
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CHAPTER  VI. 

AMBIGUITIES — BQUIVOCATIONS — INACCURACIBS. 


Ambignities. 

Patent 
ambiguity. 


Latent 
ambiguity  or 
equivocation. 


Inaccurate 
description. 


Ambignities  {Patent  and  Latent)  and  Inaccuracies  Defined  and  Digtin- 
gtdshed  :  Deed  void  for  Unco-tainty  :  No  Evidence  of  Intention 
to  Explain  Patent  Ambiguity  :  Ambiguity  determined  hy 
Election  :  Equivocationa  :  Direct  Evidence  of  Intention  to 
détermine  Equivocation  :  General  joined  wiih  Particular  State- 
ment  :  No  part  of  Description  applicable  :  Part  only  of 
Description  applicable  :  Part  of  Description  applicaUe  to  One^ 
Part  to  Another,  object. 

MucH  confasion  exista,  even  in  jadicial  décisions,  between  ihe 
différent  kinds  of  ambiguity,  and  between  ambignities  and  inaccurate 
descriptions. 

There  are  two  kinds  of  ambiguity  : — 

First,  where  the  ambiguity  arises  from  the  fact  that  the  parties 
bave  expressed  inconsistent  intentions  on  the  face  of  the  deed. 

An  ambiguity  of  this  class  is  apparent  to  any  person  perusing 
the  deed,  even  if  he  be  unacquainted  with  the  circumstances  of  the 
parties,  and  is  called  a  ''  patent  ambiguity/' 

Second,  where  no  ambiguity  is  apparent  on  perusal  of  the  deed, 
to  a  person  unacquainted  with  the  circumstances  of  the  parties,  but 
after  évidence  of  the  circumstances  of  the  parties  is  obtained,  it  is 
discovered  that  there  are  several  persons  or  things  or  classes  of 
persons  or  things,  to  each  of  which  a  name  or  description  contained 
in  the  deed  seems  to  be  equally  applicable. 

An  ambiguity  of  this  class  is  called  a  **  latent  ambiguity  "  or  an 
**  equivocation." 

An  inaccurate  description  is  one  that  does  not  exactiy  fit  any 
person  or  thing,  or  class  of  persons  or  things. 

A  grant  of  "  my  house  "  to  "  the  son  of  A."  appears  unambîguous, 
and  it  is  not  till  it  appears  from  extrinsic  évidence  that  the  grantor 
bas  two  houses  or  that  A.  has  two  sons,  that  the  equivocation 
becomes  manifest. 
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It  may  be  remarked  that  many  words  bear  more  tlian  one  mean-  Ambiguities 
îng,  and  as  no  man  can  know  ail  the  possible  meanîngs  of  every  ÎJ^^Is^bearing 
word  in  the  language,  it  may  happen  that  while  the  parties  to  a  more  than  one 
deed   think    that    they  hâve    expressed   their    intentions  in  an  ™      °^* 
unambiguous  manner,  the  language  appears  to  be  ambiguous  to  a 
person  who  is  aware  that  some  of  the  words  are  capable  of  more 
than  one  meaning. 

Âmbigaities  arising  solely  from  the  fact  that  the  words  are 
capable  of  more  than  one  meaning  (a  class  which,  it  will  be  observed, 
includes  equivocations)  are  sometimes  called  '*  latent  âmbigaities/* 
while  at  other  times  that  phrase  is  restricted  to  equivocations,  as 
above  defined.  To  avoid  confusion  the  term  **equivocation  "  is  Equivoca- 
herein  always  applied  to  a  description  which  seems  to  be  equally  ^^^^' 
applicable  to  more  than  one  person  or  thing,  or  class  of  persons  or 
things,  where  only  one  is  intended. 

It  should   perhaps  be  remarked   that   a    description    may  be  inaccumte 
eqnivocal  without  being  inaccurate,  and  may  be  inaccurate  without  from"^"*  ^ 
being  equivocal.    If  A.  has  two  freehold  houses  in  London  the  ®q»*^vf^*i 

"      *  ,  description. 

phrase  "  A/s  freehold  house  in  London  "  is  equivocal,  but  it  is  not 
inaccurate.  The  description  fits  each  house,  though  it  does  not 
distinguish  between  them.  On  the  other  hand,  if  A.'s  only  house 
in  London  is  leasehold,  the  description,  ^*  A.*s  freehold  house  in 
London,"  is  inaccurate,  but  not  equivocal. 

Where  a  patent  ambiguity  exists,  the  grantor  appears  to  be  halting  Patent 
between  two  intentions  ;  e.g.,  **  I  grant  my  house  to  my  nephew  *™  '^»^ies. 
John  or  Thomas  ;  "  a  limitation  **  to  one  of  the  sons  of  A."  In 
each  of  thèse  cases  the  grantor  has  given  a  correct  description  of  the 
object  of  his  bounty,  but  he  has  not  stated  clearly  whether  John  or 
Thomas,  or  which  of  the  sons  of  A.  is  to  be  that  object.  Such 
évidence  as  is  admissible  under  the  preceding  rules  might  show 
that  John  and  Thomas  denoted  the  same  person,  or  that  A.  had 
only  one  son,  and  that  that  fact  was  known  to  the  grantor  (see 
Wigram,  Extr.  Ev.  p.  80,  pi.  79)  ;  in  which  case  the  ambiguity 
would  disappear;  but  if  this  is  not  the  case,  if  the  ambiguity 
remains  after  the  application  of  such  évidence,  the  grantor  has 
expressed  no  intention  that  can  be  ascertained.  Similar  remarks 
apply  to  the  case  where  the  ambiguity  occurs  in  the  subject-matter 
of  the  gif  t.    Thèse  considérations  give  rise  to  the  foUowing  rule  : — 

Where  after  the  application  of  extrinsic  évidence  to  Deed  con- 
détermine  the  literal  meaning  of  the  words  used,  and  paTent^am- 
of  intrinsic  évidence  to  détermine  in  what  secondary  £ofî,n^^^^'^ 

B.D.  7  certainty. 
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meaning,  if  any,  they  are  employed,  a  patent  ambiguity 
remams  as  to  the  person  or  thing  intended,  or  as  to  what 
is  to  be  done,  the  intention  of  the  parties  cannot  be 
ascertained,  or,  as  the  rule  is  commonly  expressed,  the 
deed  or  clause  is  void  for  nncertainty. 

"  If  one  grant  to  one  of  the  children  of  J.  S.,  and  J.  S.  hath 
more  than  one,  and  he  do  not  describe  which  he  doth  intend,  this 
grant    is  void  for  incertainty  :  "    Shep.  Touch.    251  ;    Paston  v. 
Genney,  Y.  B.  11  Edw.  IV.  (1471),  2  a. 
Leasefl.  Lease  dated  lOth  October,  habendum  "  from  the  20th   day  of 

November,  for  five  years."  Held^  void  for  the  uncertainty  what 
November  is  meant:  Aiion,  (1678),  1  Mod,  180.  But  a  lease  from  the 
feast  of  Our  Lady,  Held  good  by  élection  :  Anon.  (1590),  1  Léon.  227, 
ca.  cccviiî.  Agreement  for  sale  of  land,  "  the  vendor  reserves  the 
necessary  land  for  making  a  railway  through  the  estate  to  P." 
Held,  void  for  the  uncertainty  :  Pearce  v.  Watts  (1875),  L.  R.  20 
Eq.  492.  But  where  Â.  purchased  an  estate,  having  agreed  with  B. 
that  if  it  were  purchased  B.  should  hâve  a  part  of  it,  as  to  which 
there  was  some  uncertainty,  a  référence  to  Gbambers  was  directed 
to  ascertain  what  such  part  was  :  Chattock  v.  MvUer  (1878),  8 
Ch.  D.  177. 

Where  a  lessor  of  mines  reserved  power  to  work  mines  not 
included  in  the  lease,  with  a  proviso  that  in  exercising  such  powers 
the  working  of  the  mines  demised  should  not  be  unnecessarily 
interfered  with,  such  proviso  was  held  void  for  uncertainty  :  Mundy 
v.  Duke  ofRutland  (1883),  23  Ch.  D.  81. 

Evidence  of  No   direct  évidence   of  intention  is    admissible    to 

^Sbteto  explain  a  patent  ambiguity. 

explain  patent 

ambiguity.  This  rulc  foUows  from  the  principles  above  laid  down,  but  it 

appears  convenient  to  state  it  expressly,  so  as  to  contrast  patent 
ambiguities  with  equivocations. 

**  Ambiguitas  patens  '*  (i.e.,  an  ambiguity  apparent  on  the  deed  or 
instrument)  "  is  never  holpen  by  averment  "  (t.«.,  by  oflfering  direct 
évidence  of  intention)  ;  ''  and  the  reason  is,  because  the  law  willnot 
couple  and  mingle  matter  of  specialty,  which  is  of  the  higher 
account,  with  matter  of  averment,  which  is  of  inferior  account  in 
law  ;  for  that  were  to  make  ail  deeds  hollow,  and  subject  to  aver- 
ments,  and  so  in  effect,  that  to  pass  without  deed,  which  the  law 
appointeth  shall  not  pass  but  by  deed.  .  .  .  It  holdeth  generally 
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that  ail  ambiguity  of  words  by  matter  withîn  the  deed,  and  not  oui 
of  the  deed,  shall  be  holpen  by  construction,  or  in  some  cases  by 
élection,  but  never  by  averment,  but  ratber  shall  make  the  deed 
void  for  uncertainty  :  *'  Bac.  Elem.  Eule  23;  Bac.  Law  Tracts, 
(éd.  1787),  p.  99. 

"  If  a  man  by  deed  gives  goods  to  one  of  the  sons  of  J.  S.,  who  Oneof  J.3.'« 
bas  divers  sons,  hère  he  shall  not  aver  *'  (i.e.,  offer  direct  évidence  of  ^^^ 
intention)  ''  which  son  he  intended,  for  by  judgment  in  law  upon  this 
deed,  this  gift  is  void  for  the  uncertainty,  which  cannot  be  supplied 
by  averment — vide  Paston  v.  Genny,  Y.  B.  11  Edw.  IV.  (1471),  2  a. 
.  .  •  Where  the  words  are  in  the  limitation  of  the  estate  to  two 
et  haeredibus,  that  is  apparent  in  the  fine,  and  by  judgment  of  law 
thèse  words  et  liaeredibus  are  uncertain  and  void  '*  (because  it  does 
not  appear  whose  heirs  are  meant),  ''  and  no  averment  dehors  can 
make  that  good,  which  upon  considération  of  the  deed  is  apparent 
to  be  void  :  "  Altham^a  Case  (1610),  8  Rep.  150  b  at  p.  155  a.  (To 
understand  this  it  should  be  remembered  that  a  gift  to  one  man  et 
haeredibm  omitting  suis,  followed  by  livery,  gave  him  a  fee  simple  : 
Co.  Litt.  8  b.) 

An  action  was  brought  on  a  bill  of  exchange  expressed  in  figures  Yiguxei  and 
to  be  drawn  for  a  différent  sum  from  that  expressed  in  words.  '^ords  dis- 
Evidence  of  the  intention  of  the  parties  as  to  the  sum  for  which  it  ^ 
was  drawn  was  rejected,  Tindal,  C. J.,  saying  :  ''  This  is  a  case  of 
avibigvitds  patem,  and,  according  to  the  rules  of  law,  évidence  to 
explain  such  an  ambiguity  is  not  admissible.    Where  there  'is 
doubt  on  the  face  of  the  instrument  the  law  admits  no  extrinsic 
évidence  to  explain  it:  "  Saunderson  v.  Piper  (1839),  6  Bing.  N.  C. 
425  at  p.  431.    By  ''extrinsic  évidence,"  the  Judge  meant  ''direct 
évidence  of  intention." 

In  some  cases  an  ambiguity,  as  to  the  subject-matter,  Ambiguity  in 
or  the  estate  granted,  may  be  determined  by  the  élection  matter  deter- 
of  one  of  the  parties.  élection. 

The  rules  as  to  élection  are  given  in  Go.  Litt.  145  a  as  follows  : 
"Note  as  to  élection  thèse  diversities  folio wing.  First,  when  whentobe 
nothing  passeth  to  the  feoffee  or  grantee  before  élection  to  bave  the  JJ^®  dunng 
one  thing  or  the  other,  there  the  élection  ought  to  be  made  in  the 
life  of  the  parties,  and  the  heir  or  exécuter  cannot  make  élection. 
But  when  an  estate  or  interest  passes  immediately  to  the  feoffee, 
donee,  or  grantee,  there  élection  may  be  made  by  them,  or  by  their 
heirs  or  executors.    Secondly,   when  one  and  the   same    thing 
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Wbo  bas 
electioD. 


Récurrent 
élection. 


Election  lost. 


passeth  to  the  donee  or  grantee,  and  the  donee  or  grantee  hath 
élection  in  what  manner  or  degree  he  will  take  this,  tbere  tbe 
interest  passeth  immediately,  and  the  partie  his  heires  or  executors 
may  make  élection  when   they  will.    Thirdly,  when  élection  is 
given  to  severall  persons,  there  the  first  élection  made  by  any  of  the 
persons  sball  stand.     Fourthly,  in  case  an  élection  be  given  of  two 
severall  things  alwaies  he,  which  is  the  first  agent,  and  which 
ought  to  do  the  first  act,  shall  bave  the  élection.    As  if  a  man 
granteth  a  rent  of  twenty  shillings  or  a  robe  to  one  and  to  his 
heires,  tbe  grantor  shall  bave  the  élection,  for  he  is  the  first  agent 
by  payment  of  tbe  one,  or  deliverie  of  the  other.    So  if  a  man  maketh 
a  lease  rendering  a  rent  or  a  robe,  the  lessee  shall  bave  the  élection 
causit  qtia  supra.    But  if  I  give  unto  yoa  one  of  my  borses  in  my 
stable,  there  you  shall  bave  the  élection  ;  for  you  shall  be  the  first 
agent  by  taking  or  seisure  of  one  of  them.    And  if  one  grant  to 
another  twentie  loads  of  hazill  or  twentie  loads  of  maple  to  be  taken 
in  his  wood  of  D.  there  the  grantee  shall  bave  élection  ;  for  he 
ought  to  do  the  first  act,  sciL  to  fell  and  take  tbe  same.     Fifthly, 
when  tbe  thing  granted  is  of  things  annual,  and  are  to  bave  con- 
tinuance  there  the  élection  remaineth  to  the  grantor  (in  case  where 
the  law  giveth  to  him  élection)  as  well  after  the  day,  as  before. 
Otherwise  it  is  when  the  things  are  to  be  performed,  unicâ  vice. 
And  tberefore  if  I  grant  to  another  for  life  an  annuitie  or  a  robe  at 
the  feast  of  Easter,  and  both  are  behind,  the  grantee  ought  to  bring 
his  writ  of  annuitie  in  the  disjunctive  ;  for  if  be  brings  his  writ  of 
annuitie  for  the  one  onely,  and  recover,  this  judgment  sball  déter- 
mine bis  "  (but  qtiuere  this  is  a  mistake  for  *  the  '  or  '  my  *)  **  élection 
for  ever  ;  for  he  sball  never  bave  a  writ  of  annuitie  afterwards,  but 
a  scire  fadas  upon  the  said  judgement.    Which  reason,  Fitzherbert, 
in  his  Natura  Brevium,  not  observing,  held  an  opinion   to   the 
contrarie  (see  F.  N.  B.  152,  G).    But  if  I  contract  with  jou  to  pay 
unto  you  twentie  shillings  or  a  robe  at  the  feast  of  Easter,  after 
the  feast  you  may  bring  an  action  of  debt  for  the  one  or  for  the 
other.     Sixthly,  tbe  feoflfee  by  his  act  and  wrong  may  lose  his 
élection,  and  give  the  same  to  the  feoflfor.  As  if  one  infeofife  another 
of  two  acres,  to  bave  and  to  hold  the  one  for  life,  and  tbe  other  in 
taile,  and  he  before  élection  maketh  a  feoffment  of  both  :  in  this 
case,  the  feoflfor  sball  enter  into  which  of  them  he  will,  for  the  act 
and  wrong  of  the  feoflfee."     To  which  Butler  adds  as  a  note  :  "  But 
if  the  grant  be  to  hold  one  acre  for  life  and  the  other  in  fee  and 
donee  makes  feoflfment  of  one  acre  only,  it  is  an  élection  to  bave 
the  fee  of  that  ;  and  this  being  lawful  nothing  is  forfeited  :  "  Co. 
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Litt.  145  a.     The  raies  are  also  stated  in  Sir  Roland  Heyward's 
Case  (1595),  2  Eep.  36  b. 

'*  If  one  grant  to  me  a  rent  or  a  robe  ;  twenty  shillings  or  forty  Grant  in  dis- 
shillings  ;  or  common  of  pasture  or  rent;  in  the  disjunctive,  which  J^^^i^e. 
îs  at  first  very  incertain  ;  yet  this  grant  may  become  good  ;  for  if 
I  make  my  élection,  or  he  pay  the  rent,  or  perform  the  grant  in 
either  part,  the  grant  is  now  become  good.  .  .  .  So  it  is  when  a  man 
hath  six  horses  in  his  stable,  and  he  doth  grant  me  one  of  his 
horses,  but  doth  not  say  which  of  them  ;  in  this  case  I  may  choose 
which  I  will  hâve;  and  in  thèse  cases,  when  I  hâve  made  my 
élection,  and  not  before,  the  grant  is  good.  And  if  in  thèse  cases, 
the  grantee  doth  not  make  his  élection  daring  his  life  [and  also 
the  life  of  the  grantor  :  Go.  Litt.  145  a] ,  it  seems  the  grant  will 
never  be  good  :  "  Shep.  Touch.  251. 

Fine,  feofl&nent,  and  recovery  of  land,  part  of  a  manor,  to  a  Land  of  so 
certain  annual  value.    Heldy  good  by  élection  of  cestui  qm  use: 
CaUhrop's  Case  (1574),  Moore,  101  ;  Dyer,  384  b,  pi.  33. 

Where  a  grant  is  gênerai,  as  the  moiety  of  a  yardland  or  120  120  acres  in  a 
acres  in  a  certain  waste,  withont  certainty  in  what  part  of  the  waste 
the  grantee  shall  hâve  the  land,  or  the  spécial  name  of  the  land,  or 
how  it  is  bounded,  and  without  any  certain  description  of  it,  the 
grant  may  be  made  good  by  the  élection  of  the  grantee,  if  the 
grantor  be  a  common  person,  but  not  if  he  be  the  Crown,  in  which 
case  the  grant  is  altogether  void  :  Hungerford's  Case  (1585), 
1  Léon.  30;  Brand  v.  Todd  (1618),  Noy,  29;  and  see  Bacon, 
Elem.  Rule  23  ;  Bacon's  Law  Tracts  (éd.  1737),  p.  99. 

Where  a  father  settled  five  yardlands  to  hîmself  for  life,  wîth  One  yardland. 
remainder  to  the  use  of  his  eldest  son  and  his  wife  Grâce  and  the 
heirs  of  the  body  of  his  son,  with  a  proviso  that  if  his  son  pre- 
deceased  him  the  wife  should  hâve  one  yardland  and  a  half  for  life 
in  possession,  without  saying  which  particular  yardland  and  one 
half,  it  was  held  that  the  life  estate  of  the  father  ceased  on  the 
son's  death,  and  that  the  latter's  wife  could  elect  which  land  she 
wonldtake  :  Marshalv.Marshal  (1598),  Moore,  602. 

But  it  must  be  pointed  ont  that  livery  of  seisin  cannot  be  made  of  ^o  ^^^^^"^ 
an  uncertain  area  of  land,  and,  therefore,  Sifeofmeiit  of  land  of  a  byefection. 
certain  value  is  void  and  cannot  be  made  effectuai  by  élection,  and 
thus  if  a  man  covenant  by  indenture  to  make  a  feoffment  of  land  of 
the  value  of  fif ty  marks  and  then  makes  feoffment  of  ail  his  lands 
(o  the  use  of  the  indenture  generally,  and  does  not  set  out  the  land, 
oniy  the  actoal  place  where  the  livery  is  made,  and  not  land  of  the 
value  of  fifty  marks  will  pass  ;  for  the  setting  out  must  be  made 
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before,  or  at  the  actual  tîme  of ,  the  livery  :  Woodhotise  v.  Futter 
(1616),  1  Roll.  Rep.  187  ;  S.  C.  aub  nom.  Fuller  v.  Woodhouse  (1595)  ; 
Dyer,  281a,  n. 

And  a  feofiment  of  seventeen  acres,  part  of  a  larger  wood,  was 
held  void  in  Btdlock  v.  Burdot  (1565),  1  And.  111  ;  S.  C.  9ub  nom. 
BuUock  V.  Burdet  (1565),  Moore,  81;  sub  nom.  Bullock  v.  Burdett 
(1568),  Dyer,  280  a,  pi.  17. 

"  If  then  by  a  deed  there  had  been  a  grant  "  {Le,,  to  take  effect 
immediately)  ''  of  a  plot  of  land  to  be  ascertained  by  élection,  it 
follows  that  until  the  élection  nothing  passed,  and  if  the  deed  granted 
certain  specified  lands  with  the  exception  of  a  plot  to  be  ascertained 
by  élection,  it  seems  to  as  that  the  deed  would  at  once  pass  the 
whole,  but  subject  to  an  exception  which  could  only  be  ascertained 
and  take  eflfect  when  the  élection  was  made  :  "  per  Stirling,  L.J., 
SavillBroa.,  Ltd.  v.  Bethell,  [1902]  2  Ch.  523  at  p.  539. 

It  follows  that  if  the  deed  opérâtes  at  Common  Law  any  such  grant 
or  exception  will  be  void  as  purporting  to  croate  a  freehold  in  futuro, 
and  that  if  it  opérâtes  under  the  Statute  of  Uses  it  will  be  void  as 
infringing  the  rule  against  perpetuities,  unless  the  élection  mast 
be  made  within  the  time  limited  by  that  rule  :  Bullock  v.  Burdett 
(1567),  Dyer,  281  a  ;  Moore,  81  ;  1  And.  111  ;  SavUl  Bros.,  Ltd.  v. 
Bethell,  ubi  svp. 

The  foUowing  are  examples  of  Coke's  fourth  rule — 

If  I  give  to  a  man  my  cow  or  my  horse  he  can  take  either  at  his 
élection,  but  if  I  promise  to  give  him  a  cow  or  a  horse  at  a  future 
time,  it  is  in  my  élection  to  give  him  which  I  choose  :  Y.  B.  21 
Hen.  VIL  (1506),  18  B. 

*'  If  I  give  you  one  of  my  horses,  although  that  be  uncertain,  yet 
by  your  élection  that  may  be  made  a  good  gift  :  "  Meiryn  v.  Lyd» 
(1664),Dy.  90aatp.  91a. 

A  covenant  by  A.  with  B.  that  B.  should  hâve  the  marriage  of  one 
of  A.'s  daughters.  A.  has  the  élection  which  daughter  B.  can  dispose 
of  in  marriage  :  Anon.  (1564),  Moore,  72,  pi.  197. 

The  grantor  has  an  élection  when  the  grant  is  of  ail  except  some  : 
Sir  Thomas  Lee's  Case  (1578),  1  Léon.  268,  where  the  grantor 
aliened  his  manor  except  one  close  called  Newdick,  and  there 
were  two  closes  so  called;  BUlingsly  v.  Hersey  (1611),  2  Bul.  5 
at  pp;.  6  et  seq.,  where  a  lease  was  granted  of  ail  trees  except  six 
great  trees. 

Agreement  by  an  incumbent  to  grant  a  lease  at  a  future  time  of 
his  glèbe,  "except  thirty-seven  acres  thereof,"  which  were  not 
specified.     Held,  that  the  contract  was  not  void,  as  the  right  of 
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selecting  belonged  to  the  lessor,   he  havîng  the  firet  act  to  do: 
JenkinB  v.  Green  (1858),  27  Beav.  487. 

If  a  mortgage  debt  is  made  payable  to  the  mortgagee,  his  heirs,  Heire  or 
or  executors,  and  he  die  before  the  day  appomted  for  pajmaent,  the  ®^^^  "" 
mortgagor  may,  if  he  pay  on  that  day,  pay  either  to  the  heir  or 
the  execator:  Co.  Litt.  210  a. 

Lease  for  years  to  begin  at  the  feast  of  Our  Lady,  without  saying  Lease. 
at  which  feast,  the  lessee  may  détermine  the  beginning  of  the  term 
at  his  élection  :  Anon.  (1590),  1  Léon.  227,  ca.  cccviii.  ;  but  a  lease 
from  the  20th  day  of  November  was  held  void  for  uncertainty  : 
^non.  (1673),  IMod.  180. 

Agreement  for  lease  for  seven,  fourteen,  or  twenty-one  years,  or  Term 
lease  habendum  for  seven,  fourteen,  or  twenty-one  years,  is  not  ^^^^ 
void,  but  gives  an  option  to  the  lessee  to  détermine  the  lease  at  the 
end  of  the  first  seven  or  fourteen  years  :  Dann  v.  Spurrier  (1803), 
8  Bos.  &  P.  399,  442  ;  Doe  d.  Webb  v.  Dixon  (1807),  9  East,  15  ; 
Price  V.  Dyer  (1810),  17  Ves.  356;  Powell  v.  Smith  (1872),  L.  R. 
14  Eq.  85. 

Other  examples  will  be  found  in  1  RoU.  Ab.  725,  "  Election  ;  " 
Vin.  Abr.  *'  Election,"  B.  C. 

An  élection  made  by   tossing  or  lot  îs  good  :  Duckmanton  v. 
Duckmanton  (1860),  5  H.  <t  N.  219. 

But  a  grantee  from  the  Eing  has  no  right  of  élection  :  Sir  No  élection 
Walter  Hungerford's  Case  (1585),  1  Léon.  30.  If  the  King  grant  ^gainst  King. 
120  acres  of  his  waste  in  D.,  and  the  waste  contains  300  acres,  there 
nothing  passes,  for  it  is  uncertain  which  120  acres  were  intended,  and 
the  party  shall  not  hâve  any  élection  against  the  King:  Brand  v. 
Todd  (1618),  Noy,  29.  But  in  a  récent  case  where  lands  were 
imperfeetly  described  in  Crown  grants  by  the  Governor  of  New 
South  Wales,  and  such  grants  were  impeached  as  void  for  uncer- 
tainty, the  grants  were  upheld,  the  grantee  having  been  in  possession 
for  more  than  thirty  years  and  paid  quit  rents  to  the  Crown  :  Doe 
d.  Derine  v.  Wilson  (1855),  10  Moo.  P.  C.  502. 

An  equivocation  is  not  discovered  till  the  person  perusing  the  Equivoca- 
deed  finds  by  extrinsic  évidence  as  to  the  literal  meaning  of  the  ^^^^' 
words  employed  that  the  description  is  equally  applicable  to  more 
than  one  person  or  thing,  or  class  of  persons  or  things. 

Either  extrinsic  or  intrinsic  évidence  may  be  adduced  for  the 
purpose  of  determining  the  meaning  of  the  words  and  clearing  up 
the  prima  fade  equivocation,  but  if  it  should  happen  that  such 
évidence  is  insufficient  to  résolve  the  equivocation,  there  is  liberty 
to  resort  to  extrinsic  évidence  for  that  purpose  ;  but  such  extrinsic 
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Direct  évi- 
dence of 
intention. 


évidence  diffère  in  its  nature  from  that  already  discussed:  as 
évidence  of  what  was  passing  in  the  minds  of  the  parties  at 
the  time  of  execating  tbe  deed  is  not  admissible  for  the  purpose  of 
determining  the  literal  meaning  of  the  words  nsed,  but  is  admissible 
to  détermine  in  which  of  the  several  literal  meanings  of  the  words 
used  in  an  equivocation  they  were  employed  ;  it  follows,  therefore, 
that— 


Direct  evi-  When  after  ail  the  extiînsic  and  inti'insic   évidence 

Intention  to  admissible  under  the  preceding  rules  has  been  exhausted, 

Î^Uo^°^"  ^  name  or  description  still  romains  equivocal — then^  and 

not  till  then — extrinsic  évidence  of  vrhat  was  passing  in 
the  minds  of  the  parties  to  the  deed  at  the  time  of 
exécution  is  admissible  for  the  purpose  of  determining 
vrhich  of  the  several  persons  or  things,  or  classes  of 
persons  or  things,  described  by  the  equivocation  the 
parties  intended,  and  for  no  other  purpose  whatsoever. 

Evidence  of  the  nature  mentioned  in  this  rule  may  be  called 
**  direct  évidence  of  intention:  "  it  may  be  defined  as  **  évidence  to 
prove  intention  itself  as  an  independent  fact." 
Nattire  of  Direct  évidence  of  intention  is  entirely  différent  in  its  nature 

8ucheYidence.  ixQxn  évidence  used  to  détermine  the  literal  meaning  of  a  word. 
It  will  be  remembered  that  évidence  of  the  latter  nature  is  adduced 
for  any  of  the  purposes  folio  wing,  viz.  :  to  show  (1)  the  meaning 
nmuiUy  affixed  to  the  word  at  the  time  of  exécution  of  the  deed  by 
persons  of  the  class  to  which  the  parties  belong  ;  or  (2)  the 
meaning  in  which  the  word  must  hâve  been  used  by  the  parties 
baving  regard  to  their  circumstances  at  the  time  of  exécution  ;  or 
(3)  the  meaning  which  it  can  be  conclusively  shown  that  the  parties 
were  in  the  habit  of  affixing  to  the  word.  On  the  other  hand, 
direct  évidence  of  intention  is  évidence  as  to  which  of  several  persons 
or  things,  or  classes  of  persons  or  things  was  on  the  spécial  occasion 
offraming  the  deed  intended  by  a  description,  which,  when  inter- 
preted  with  the  aid  of  évidence  as  to  the  literal  meaning  of  the 
word  and  as  construed  by  the  context,  appears  to  be  equally 
applicable  to  any  one  of  them. 
Verbal  or  Where  Judges  or  text  writers  speak  of  applying  "verbal  "or 

e^ence.  "  parol  "  évidence  to  the  explanation  of  ambiguities  or  inaccuracies, 
they  generally  mean  direct  évidence  of  intention  ;  but  since  the 
phrase  "paroi  évidence"   may  mean  évidence  as  to  the  literal 
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meaning  of  the  words,  there  is  a  certain  amoant  of  confusion  in  the 
dicta  of  the  Judges  and  authors,  against  which  the  reader  must  be 
on  hîs  guard.  For  instance,  dicta  will  be  found  to  the  effect  that 
*'  paroi  évidence  "  is  not  admissible  to  clear  up  a  patent  ambiguity 
or  an  înaccuracy,  where  ail  that  is  meant  is  that  direct  évidence  of 
intention  is  not  admissible  for  that  purpose  ;  and  it  is  not  intended 
to  deny  the  admissibility  of  paroi  évidence  to  ascertain  the  literal 
meaning  of  the  words  employed. 

It  will  be  observed  that  this  rule  is  not,  as  may  at  first  sight  Direct 
appear,  an  exception  to  the  rule  against  the  admission  of  évidence  ^^entic^ils 
to  add  to,  contradict,  or  vary  the  terms  of  the  deed.     "  In  the  case  in  support  of 
of  equivocation,  the  gênerai  intent  includes  both  the  spécial,  and  woids.^^^^^ 
iherefore  stands  icith  the  icords  :'  Bacon,  Elem.  Rule  23  ;  Bac.  Law 
Tracts,  p.  101.     The  person  or  thing  intended  is  completely  and 
-correctly  described,  though  the  description  applies  also  to  another 
person    or    thing;    while    the    rule   against    the    admission    of 
évidence  to  add  to,  contradict,  or  vary  the  terms  of  a  deed,  négatives 
the  contention  that,  as  the  deed  does  not  completely  or  correctly 
express  the  intention  of  the  parties,  therefore  the  expressed  intention 
ought  to    be  disregarded  or  supplemented  on  paroi  évidence  of 
unexpressed  intentions. 

''  If  a  man  has  two  sons  both  baptized  by  the  name  of  John,  and  Two  sonsof 

<îonceiving  that  the  elder  (who  had  been  long  absent),  is  dead,  ^™®'^™®- 

devises  his  land  by  his  will  in  writing  to  hîs  son  John  generally, 

and  in  truth  the  elder  is  living  ;  in  this  case  the  younger  son  may 

in  pleading  or  in  évidence  allège  the  devise  to  him  ;  and  if  it  be 

denied,  he  may  produce  witnesses  to  prove  his  father's  intent,  that 

he  thoughi  the  other  to  be  dead  "  (i.e.,  that  the  literal  meaning  of 

John,  was  John  the  younger),  ''or  that  he  at  the  time  of  the  will  made, 

named  his  son  John  the  younger  "  {Le.,  may  adduce  direct  évidence 

of  intention  that  John  the  younger  was  meant),  ''and  the  writer 

left  out  the  addition  of  the  younger  ;  for  in  Y.  B.  47  Edw.  III.  (1378) 

16b,  the  case  was  :  Bobert  Feynel  had  issue  two  sons  baptized  by  the 

name  of  William,  and  levied  a  fine  to  Sir  John  Fanningbridges  and 

others  corne  ceo,  &c.,    who  granted  and  rendered  to  Bobert  and 

William  his  son  generally  ;  and  af  ter  the  death  of  Bobert,  William 

the  youngëi:  son  brought  a  «cîr€/acta«  against  the  heir  of  William 

the  elder  ;  and  the  younger  by  the  rule  of  the  Court  averred  that 

the  fine  was  levied  to  make  him  heir,  prist,  &c.,  and  upon  that, 

issue  was  taken.    And  no  inconvenience  can  rise  if  an  averment  in 

such  case  be  taken  in  case  of  a  devise  by  will,  for  he  who  sees  snch 

will,  whereby  land  is  devised  to  his  son  John,  cannot  be  deceived  by 
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any  secret  invisible  averment  ;  for  "when  he  sees  the  devise  to  hi» 
son  John,  he  ought  at  his  péril  to  inquire  which  John  the  testator 
intended,  which  may  be  easily  known  by  him  who  wrote  the  wilU 
and  others  who  were  privy  to  his  intent  ;  and  if  no  direct  proof  can 
be  made  of  his  intent,  then  the  devise  is  void  for  the  incertainty,  as 
the  render  also  would  be  in  the  said  case  of  the  âne  as  to  WilUam  :'' 
Lord  Cheyneifs  Case  (1591),  5  Rep.  68  at  p.  68  b. 
Two  manors  ''  If  a  man  levies  a  fine  of  the  manor  of  Soure  or  of  the  manor  of 
of  samename.  Di^tleby  ...  and  in  truth  there  is  the  manor  of  North  Soure  and 
South  Soure,  of  Great  Dirtleby  and  Little  Dirtleby,  in  this  case 
issue  may  be  taken  dehois,  which  manor  the  couusor  intended  to 
pas»,  for  that  is  matter  of  fnct  not  apparent  in  the  fine,  wbereof  the 
Judge  cannot  take  conusance  ;  but  it  stands  well  with  the  fine,  and 
shall  be  trîed  by  the  jury,  and  therewith  agrée  Haliwel  v.  Courtnet/r 
Y.  B.  12  Hen.  VIL  (1496)  6  b;  Y.  B.  26  Hen.  VIII.  (1584)  6  a:" 
Althavi's  Case  (1610),  8  Rep.  150  b  at  p.  155  a. 
Fatherand  **  And  a  case  between  Lewknor  and  Mmmtague  was  cited  where 

son  of  eame  the  condition  of  a  bond  was,  if  William  Mountague  shall  do,  &c., 
whereas  there  was  William  Mountague  the  father  and  William 
Mountague  the  son,  and  by  the  averment  of  the  meaning  of  the 
parties''  {Le.,  by  évidence  of  intention)"  this  was  expounded  of  the 
son  :  "  cited  by  counsel  for  défendant  and  referred  to  by  the  Court 
in  Buckler  v.  Millerd  (1688),  2  Vent.  107  at  p.  108. 

To  the  same  eflfect,  see  (1508),  Keilw.  49,  pi.  6;  Davenant  v. 
Rafter  (1704),  6  Mod.  235.  The  important  case  of  Doe  d.  Gord  v. 
Needs  (1836),  2  M.  &  W\  129  (discussed  in  Wigram,  Extr.  Ev. 
pi.  182  (4th  éd.),  p.  148),  is  an  instance  of  the  same  principle 
applied  to  the  interprétation  of  a  will. 
Ruie  as  stated  The  rule  as  to  equivocations  s  stated  with  référence  to  wills  in 
by  Wigram,  ^j-gj-am  on  Extrinsic  Evidence  (4th  éd.,  p.  12,  pi.  19,  prop.  vii. 
and  see  pp.  109  et  seq.),  in  the  folio wing  tenus  : — 

''Proposition  VII. — Notwith standing  the  rule  of  law,  which 
makes  a  will  void  for  uncertainty,  where  the  words,  alded  by 
évidence  of  the  material  facts  of  the  case,  are  insufficient  to  déter- 
mine the  testator's  meaning — Courts  of  law,  in  certain  spécial 
cases,  admit  extrinsic  évidence  of  intention  to  make  certain  the 
person  or  thing  intended,  where  the  description  in  the  will  is 
insu£Qcient  for  the  purpose. 

**  Thèse  cases  may  be  thus  defined  : — Where  the  object  of  a  tesla- 
tor's  bounty,  or  the  subject  of  disposition  (t.e.,  the  person  or  thivff 
intended),  is  described  in  terms  which  are  applicable  indifferently 
to  more  than  one  person  or  thing,  évidence  is  admissible  to  prove 
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which  of  the  persons  or  things  so  described  was  intended  by  the 
testator." 

The  rule  as  to  the  admissibility  of  évidence  to  explain  ambiguitîes,  incorrect 
including  equîvocations,  is  commonly  stated  as  follows: — "In  a  ^^'îîfto^ 
written  instrument,  if   there  be  a  patent  ambiguity,  it  never  is  admission  of 
allowed  to  be  explained  by  verbal  évidence,  thoagh  a  latent  ain-  explain 
higuity  is  so:"   Smith  on  Contracts  (8th  éd.),  p.  49.     See  alao  a^^biguity. 
Smith's  Law  of  Property  (6th  éd.),  pp.  1016,  1115  ;  Chitty,  Contr. 
(14th  éd.),  p.  109.    Many  dicta  of  Judges  and  even  judicial  décisions 
will  be  found  to  the  same  effect. 

The  rule  as  thus  stated  is  incorrect,  for  the  following  reasons  : — 

(1)  In  ail  cases  of  ambiguity,  whether  patent  or  latent,  extrinsic 
évidence  is  admissible  to  ascertain  the  literal  meaning  of  the  words, 
and  nntil  such  évidence  is  adduced  it  is  impossible  to  say  whether 
the  instrument  is  ambiguous  or  not  :  see  Wigr.  Ex.  Ev.  179,  pi.  208. 

(2)  Direct  évidence  of  intention  is  admissible  for  the  purpose  of  ex- 
plaining  an  equivocation,  but  not  a  patent  ambiguity.  It  is  to  be 
observed  also  that  by  the  phrase  "  latent  ambiguity  "  in  the  fore- 
going  quotation  is  meant  an  equivocation  ;  but  the  books  often  use 
ihe  phrase  in  a  wider  sensé,  including  any  doubt  raised  by  the 
application  of  extrinsic  évidence,  whether  it  be  what  is  more  pro- 
perly  called  an  inaccuracy,  or  a  mère  prima  fade  case  of  ambiguity, 
which  is  ultimately  solved  by  the  further  application  of  évidence, 
other  than  direct  évidence  of  intention. 

There  is  an  inaccuracy  of  language  which  must  be  distinguished 
from  an  ambiguity,  namely,  where  the  writer  in  one  place  makes  a 
gênerai,  and  in  another  place  a  spécifie  statement  of  his  intentions. 
If  a  man  says,  "  I  am  going  to  France,"  and  in  another  place  says, 
''I  am  going  to  Paris"  ;  although  the  statement  resembles  a  patent 
ambiguity  in  form,  there  is  no  ambiguity — ail  that  the  writer  bas 
done  is  in  one  place  to  state  his  intention  with  vagueness,  and  in 
another  place  with  accuracy.    Hence  the  following  rule — 

Where  a   deed   contains  both  a  gênerai,  vague,  or  General 
indefinite,  and  also  an  exact,  particular,  or  definite  state-  J^^ticuiM- 
ment,  not  inconsistent  with  the  former,  the  latter  must 
prevaiL 

''Et  la  ou  fait  parle  p.  parolx  gênerais  &  puis  dise  en  poix 
especials  si  les  poix  especials  accordent  a  les  parois  gênerais  le 
fait  serra  entendu  solongz  les  parolx  especials  :  "  Y.  B.  7  Edw.  III. 
(1838)  9  b,  pi.  20  at  p.  10  a. 


statement. 


Digitized  by 


Google 


108 


GENERAL  JOINED   WITH   PARTICULAR   STATEMENT. 


**  QuandocaHa  continet gêneraient  clatisulam  posteaque  descendit  ad 
verba  specicdia  qxiac  clausulae  genercdi  sunt  consentanea  interpretanda 
est  carta  secundtun  verba  specialia  ;  '*  Altham's  Case  (1610),  8  Rep. 
150  b  at  B.  154  b. 

Parceis.  Thus  where  property  is  conveyed  both  by  a  gênerai  and  spécifie 

description,  only  that  specifically  described  will  pass  :  Lord  North 
V.  Bishop  ofEly  (1576),  cited  1  Buis.  100  ;  Doe  d.  Meyrick  v.  Meyrick 
(1832),  2  Cr.  &  J.  223  ;  Griffiths  v.  Penson  (1863)  1  N.  E.  880  ;  9 
Jur.  N.  S.  385. 

Policy.  A  policy  of  life  assurance  was  entered  into,  founded  on  a  written 

déclaration  of  the  assured,  which  was  agreed  to  be  the  basis  of  the 
contract  between  the  parties,  and  which  contained  a  proviso  that 
''  if  any  statement  in  the  déclaration  (which  déclaration  should  be 
considered  as  much  a  part  of  that  policy  as  if  the  same  had  been 
actually  set  forth  therein)  was  untrue,  or  if,  «&c.,  then  the  policy 
should  be  void."  The  proposai  and  déclaration  contained  the 
usual  particulars,  and  proceeded  as  follows  :  ''  I  do  hereby  déclare 
that  the  above-written  particulars  are  correct  and  true  throughout, 
and  I  do  hereby  agrée  that  this  proposai  and  déclaration  shall  be 
the  basis  of  the  contract  between  me  and''  the  ofSce,  ''and  if  it  shall 
hereafter  appear  that  any  fraudulent  concealment  or  designedly 
untrue  statement  be  contained  therein,'*  then  the  policy  to  be  void. 
Heldy  that  the  policy  was  not  avoided  by  an  untrue  statement  in  the 
déclaration  unless  designedly  untrue  :  Fowkes  v.  Manchester  and 
London  Life  Assurance  and  Loan  Association  (1863),  3  6.  &  S.  917. 

inaccuracies.  It  is  hardly  necessary  to  observe  that  it  is  impossible  to  perceive 
that  a  description  is  inaccurate  until  there  bas  been  applied  extrinsic 
évidence  to  ascertain  the  literal  meaning  of  the  words,  as  well  as 
such  intrinsic  évidence,  if  any,  as  is  afforded  by  the  deed  under 
considération.  This  is  why  inaccuracies  are  sometimes  incorrectly 
spoken  of  as  ''  latent  ambiguities,"  when  that  expression  is  used  in 
a  wide  sensé,  and  not  as  synonymous  with  equivocations. 

The  discussion  of  the  more  common  forms  of  inaccuracies  in  the 
différent  clauses  of  deeds,  will  be  found  in  this  book  under  the 
appropriate  headings.  In  this  place  the  gênerai  rules  only  will  be 
noticed. 


Whereneither 
whole  descrip- 
tion nor  any 
part  appljes. 


If  neither  the  description  as  a  whole,  nor  any  part  of 
it,  renders  it  certain  what  object  was  intended,  no 
meaning  can  be  affixed  to  the  words  employed,  and  the 
deed  or  clause  is  void  for  uncertainty. 


Digitized  by 


Google 


WHERE   PART   OF   DESCRIPTION   DOES   NOT  APPLY.  109 

"  If  a  man  letteth  lands  to  A.  for  life,  the  remainder  to  B.  in  tail, 
the  remainder  to  C.  in  forma  praedicta,  this  remainder  is  void  for 
the  incertainty  :  "  Co.  Litt.  20  b. 

Limitation  to  '*  A.  et  B.  et  haeredibus**  without  the  word  "«wi«''  ; 
tliis  is  only  an  estate  for  their  lives,  for  the  uncertainty  whose  heirs 
are  to  take:  Co.  Litt  8  b  ;  Shep.  Touch.  101. 

Hosband  and  wife  hold  an  acre  of  land  jointly  of  A.  for  their 
liyes  :  A.  grants  the  reversion  of  the  acre  which  the  husband  alone 
holds  for  bis  life  ;  the  grant  is  void,  as  no  lands  satisfy  the 
description  :  Shep.  Touch.  250. 

(Jonveyance  of  '*  ail  those  trees  which  could  then  reasonably  be 
spared."  Held,  void  for  the  uncertainty:  Menyn  v.  Lyds  (1554), 
Dy.  90  a. 

An  agreement  to  retire  from  a  business  so  far  as  the  law  allows. 
Ileld,  void  for  uncertainty:  Davies  v.  Daries  (1887),  86  Ch.  D.  859. 

If  the  description  as  a  whole  fits  no  object,  but  part  wherepartof 

of  the  description  rendais  it  certain  vrhat  is  intended,  tion  ridera 

the  rest   of  the   description  may  be  rejected.      Shep.  wimtS^'^ 

Touch.  247.  ^'^*^^^- 

In  Cholmondeley  v.  Clinton  (1820),  2  Jac.  &  W.  1  {arg.  at  p.  13), 
the  case  is  put  ''  where,  under  a  limitation  to  heirs  of  a  particular 
description,  by  purchase,  a  person  apparently  intended,  though  not 
exactly  answering  both  parts  of  the  description,  bas  been  allowed 
to  take  :  "  citing  Pybus  v.  Mitford  (1674),  1  Vent.  872  ;  1  Freem. 
851,  869  ;  2  Lev.  75  ;  Newcomen  v.  Barkham  (1716),  2  Vem.  729  ; 
8.  C.  gub  nom.  Broun  v.  Barkham^  Pre.  Ch.  442,  461  ;  Wïlh  v.  Palmer 
(1770),  5  Burr.  2615  et  seq.  ;  Btirtenshaw  v.  Weston  (1772),  Feame, 
App.  570. 

In  the  application  of  this  rule  it  must  be  remembered  that  words 
rnust  be  taken  in  their  literal  meanings,  so  that  the  same  words 
may  bear  différent  meanings  according  to  the  circumstances  of  the 
person  using  them.  The  expression  "ail  the  lands  in  A.  pur- 
chased  from  S.,"  would  vary  in  its  meaning  according  as  lands  in 
A.  bad  or  had  not  been  purchased  from  S.  If  some  lands  in  A. 
had  been  purchased  from  S.,  the  latter  words  would  be  restrictive, 
but  if  no  land  in  A.  had  been  purchased  from  S.,  they  would  bave 
to  be  rejected. 

If  the  part  of  the  description  which  gives  certainty,  where  the 
applies   to   more  than   one  object,  there  is  a  case  of  S^^p^on 
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DESCRIPTION  APPLYING  TO  TWO  OBJECTS. 


which  gives 
œrtainty 
applies  to 
more  than 
one  object. 


equivocation, 
admissible. 


and    direct    évidence    of    intention   is 


Grant  by  deed  of  "  ail  the  coal  mines  in  the  lands  in  the  occupa- 
tion of  E.  &  Son."  It  was  shown  that  the  grantor  had  not  any  lands 
at  the  time  of  making  the  grant  ''  in  the  occupation  of  K  &  Son." 
Thèse  words  were  rejected,  and  letters  written  by  the  grantor's 
steward  to  the  grantees  prier  to  the  grant  were  permitted  to  be 
given  in  évidence  to  show  what  mines  were  intended  :  Beaumont  v. 
Field  (1818),  1  B.  &  Al.  247. 


Part  of  de- 
scription 
applying  to 
one,  part  to 
another,  but 
the  whole 
applying  to 
no  object. 


Jd  cfitium  est 
tjU4)d  cfirttim 
reddi  patent. 


Recapitnla- 
tioa 


If  one  part  of  the  description  applies  to  one  object, 
and  another  part  applies  to  another  object,  but  the  de- 
scription as  a  whole  applies  to  no  object,  the  case  is 
similar  to  that  of  a  patent  ambiguity  and  direct  évidence 
of  intention  is  not  admissible. 

There  does  not  appear  to  be  any  case  in  which  this  raie  bas  been 
applied  to  a  deed,  but  the  rule  is  founded  on  the  cases  on  wills  of 
which  Doe  v.  Hiscocks  (1839),  5  M.  &  W.  863,  is  the  leading  example. 

Of  course  the  mazim  id  certum  est  quod  certum  reddi  potest  applies 
to  descriptions  of  persons  and  things  and  classes  of  persons  and 
things  in  deeds  as  in  every  other  document. 

''  The  certaintie  of  the  lands  or  tenements  to  be  conveyed  by  the 
feoffment  either  by  express  words  or  which  may  by  référence  be 
reduced  to  a  certaintie  for  certum  est  quod  certum  reddi  potest  :  " 
Co.  Litt.  6  a. 

To  recapitulate  :  A  person  perusing  a  deed,  without  knowing  the 
circumstances  of  the  parties,  will  detect  the  patent  ambiguities,  be 
will  not  detect  equivocations  or  inaccurate  descriptions,  and  he  maj 
or  may  not  detect  those  latent  ambiguities  which  are  not  equivoca- 
tions. On  the  application  of  extrinsic  évidence  of  the  circumstances 
to  détermine  the  literal  meaning  of  the  words,  and  on  interpreting 
the  words  according  to  the  context,  the  patent  ambiguities  may 
disappear,  the  inaccuracies  and  latent  ambiguities,  including 
equivocations,  will  become  manifest,  and  may  subsequently  dis- 
appear. If  any  equivocations  remain,  thoy  may  be  resolved  by 
direct  évidence  of  intention.  If,  after  this  process  bas  been  gone 
througb,  there  remain  any  ambiguities  of  either  class,  or  any 
inaccuracies  which  are  not  made  clear,  no  interprétation  can  be  pat 
on  the  deed. 
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An  example  may  render  this  more  clear.  A  grant  of  land  to 
*' A.'fl  nephew  J.  living  at  S."  has  to  be  construed. 

First,  évidence,  either  extrinsic,  showing  that  A.  had  no  nephew, 
but  a  grand-nephew  named  J.,  or  intrinsic,  viz.,  the  context  of  the 
deed,  may  show  that  by  "nephew"  is  meant  "grand-nephew." 

Next,  the  extrinsic  évidence  adduced  to  show  that  "  nephew"  must 
be  read  "  grand-nephew  "  may  also  show  that  A.  has  two  grand- 
nephews,  both  named  J.,  but  that  neither  of  them  lives  at  S. 
Thereapon,  the  description,  "living  at  S.,"  may  be  rejected  as  being 
a  mère  inaccorate  addition.  There  results  an  equivocation,  and  if 
that  cannot  be  cleared  up  by  applying  further  extrinsic  évidence 
other  than  évidence  of  intention,  as,  e.g.,  that  the  grantor  only  knew 
of  one  grand-nephew,  or  further  intrinsic  évidence  from  the  context, 
then  in  the  last  resort,  direct  évidence  of  intention  may  be  adduced 
to  détermine  which  of  the  two  grand-nephews  named  J.  was  intended 
by  the  grantor. 
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CHAPTER  Vn. 


MISCELLANBOUS   GENERAL   RULES. 


The  Expression  of  Implied  Terms  has  no  Efiect  :  Eocpress  Provisions 
exclude  Implication  :  Words  to  be  taken  Against  th£  User  : 
Except  in  the  case  of  the  King, 


There  are  certain  miscellaneous  gênerai  rules  applying  to  the 
interprétation  of  ail  deeds,  which  are  collected  hère. 


Expression  of 
implieil 
terms  is 
Dugatory. 


Gif  t  in  tail. 


Joint 
tenancy. 


The  expression 
no  effect. 


of  a  clause  that  the  law  implies  has 


Expressio  eorum  quae  tacite  iusiint  nihil  opei'atur  :  Co.  Litt.  191  a^ 
205  a;  2nd  Inst.  865.  Expressio  eorum  quae  tacite  insunt  nihil 
operatur,  et  expressa  non  prosunt  quae  non  expressa  proderunt: 
Boroughe's  Case  (1597),  4  Rep.  72  b  at  p.  78  b. 

''  If  a  gift  in  tail  be  made  to  a  man  and  to  the  hoirs  of  his  body^ 
and  if  he  die  without  hoirs  of  his  body,  that  then  the  donor  and 
his  heirs  shall  re-enter,  this  is  a  voyd  condition  ;  for  when  the 
issues  fail,  the  estate  determineth  by  the  expresse  limitation,  and 
consequently  the  adding  of  the  condition  to  defeat  that  which  is 
determined  by  the  limitation  of  the  estate  is  void,  and  in  that  case 
the  wife  of  the  donee  shall  be  endowed  :  "  Co.  Litt.  224  b. 

Réservation  of  rent  in  a  lease  for  years  to  the  lessor  during  his 
life  and  his  assigns.  Heldy  that  the  réservation  to  the  assigns  had 
no  eCect,  because  the  addition  of  assigns  is  implied  by  law  :  Sury  v. 
Cole  (1627),  Latch,  44  and  255  ;  Pal.  481  ;  ^.C.svb  nom.  Sury  v. 
Broîvn,  Latch.  99  ;  Wotton  and  Edtvins"  Case  (1607) ,  cited  1  Vent.  162. 

**If  lands  be  letten  to  two  for  terme  of  their  lives,  et  eomm 
altenus  diutiùs  riventi,  and  one  of  them  granteth  his  part  to  a 
stranger,  whereby  the  joynture  is  severed,  and  dyeth,  hère  shall  be 
no  survivour,  but  the  lessor  shall  enter  into  the  moity,  and  the 
survivour  shall  bave  no  advantage  of  thèse  words  et  eorum  alterius 
diutiùs  viventi,  for  two  causes.  First,  for  that  the  joynture  îs 
severed.  Secondly,  for  that  those  words  are  no  more  than  the 
Common  Law  would  bave  implied  without  them  :  "  Co.  Litt.  191  a. 


Digitized  by 


Google 


EXPRESSION   OF  IMPLIED  TERMS.  113 

Peofi&nent  reservîng  rent  to  the  feoflfor,  "  and  if  it  happen  the 
aforesaid  rent  to  be  behind  in  part  or  in  ail,  tbat  then  it  sball  be 
lawful  for  the  feoflfor  and  his  heirs  to  enter."  It  is  not  necessary  to 
insert  the  power  of  re-entry  because  the  feoflfor  and  his  heirs  can 
do  80  by  force  of  the  réservation.  *'  Quae  dubitationis  causa  tollendae 
inserunttir,  communern  legem  non  laedunt.  Et  expi'essio,  de.  :  "  Litt. 
88.  830,  831  :  Co.  Litt  205  a. 

''The  danse  of  distress  (in  a  lease)  is  no  otherwise  to  be  extended  Leases. 
than  as  the  grantor  gives  it  ;  and  therefore  if  the  clause  were,  *  if 
the  rent  be  behind,  being  demanded  at  another  place  besides  the 
land,  or  of  his  person,  then  he  may  distrain,'  clearly  then  he  could 
not  distrain  without  such  a  demand  made  first,  for  there  the  demand 
is  other  than  the  law  requires.  But  where  the  clause  is  no  more 
bot  *  if  the  rent  be  behind  being  lawf  ully  demanded,  then  he  may 
distrain/  it  is  no  more  than  the  law  speaks  ;  and  therefore  the 
distress  implying  a  demand  and  distress,  one  before  another, 
by  opération  of  law  satisfies  it  :  "  Browne  v.  Dunnery  (1617), 
Hob.  208. 

Ejectment  on  a  proviso  for  re-entry  contaîned  in  a  lease  on  the  rent 
being  in  arrear  for  twenty-one  days,  being  lawfiMy  demanded.  The 
Act  4  Geo.  II.  (1780)  c.  28,  provides  that  when  half  a  year's  rent  is 
in  arrear,  and  the  lessor  has  a  right  by  law  to  enter  for  non- 
payment,  he  may  without  a  formai  demand  or  entry  sue  in  eject- 
ment. Heldy  there  being  five  quarters  in  arrear,  that  it  was  not 
necessary  to  make  a  demand  of  the  rent  on  the  promises  before 
bringing  the  ejectment.  Dampier,  J.,  said  :  '^  The  right  to  re-enter 
grows  ont  of  the  stipulation  of  the  parties.  A  demand  is  necessary 
as  a  conséquence  of  law,  and  there  was  the  same  necessity  for  a 
demand  before  the  statute  whether  the  lease  contained  the  words 
'  lawfully  demanded  '  or  not .  Therefore  the  maxim  applies  ;  Expressio 
de.  :  "  Doe  d.  Sclwlefield  v.  Alexande^'  (1814),  2  M.  &  S.  525  at 
p.  582. 

Where  a  mortgage-deed  expressly  secured  the  mortgagees'  Mortgages. 
eipenses  and  interest  :  Doe  d.  ScrutouY.  Snaith  (1882),  8  Bing.  146  ; 
1  Moore  &  Scott,  230;  the  payment  by  the  mortgagor  of  ail 
taxes  on  the  mortgaged  property:  Doe  d.  Merceron  v.  Bragg 
(1888),  8  Ad.  &  El.  620  ;  8  Nev.  &  P.  644  ;  fines  for  renewals  if 
paid  by  the  mortgagee:  Wroughton  v.  TurUe  (1848),  11  M.  & 
W.  561  ;  the  expenses  incurred  by  the  mortgagee  in  keeping 
up  a  policy  of  life  insurance  comprised  in  the  security  :  Law- 
rance  v.  Boston  (1851),  7  Ex.  28  ;  it  was  held,  that  as  in  each 
of  thèse  cases  the  moneys  expended  by  the  mortgagee  for  thèse 
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UNNECESSARY   WORDS  APPARENTLY   RESTRICTIVE. 

purposes  would  bave  been  chargea  by  the  law  without  any  express 
words,  the  rule  applied,  and  that  consequently  the  deed  did  not 
require  any  ad  valorem  stamp  in  respect  of  the  moneys  so 
expended. 

The  rule  is  applied  where  the  words  state  only  part  of 
that  whieh  the  law  implies,  so  that  they  appear  at  first 
sight  to  be  restrictive. 

''  Mountague  asked  this  question  :  Â  man  makes  a  lease  for  a  term 
of  years  by  indenture,  and  the  lessor  covenants  and  grants  to  the 
lessee,  'that  he  shall  bave  thorns  for  hedges  growing  upon  the 
land,  by  the  assignment  of  the  bailiff  of  the  lessor,  and  necessary  fiid 
to  burn  in  his  bouse.'  First,  wbether  the  lessee  can  take  thorns 
without  the  assignment  of  the  bailiff,  or  not  ?  Secondly,  if  by  the 
copulative  {and  necessary  fuel)  that  shall  refer  to  the  assignment  qfilie 
bailiff,  or  not  ?  For  the  first,  it  seemed  to  Baldwin  and  Fitzherbert, 
that  the  lessee,  by  virtue  of  his  lease,  may  well  eut  thorns  withont 
assignment  by  the  order  of  the  law  ;  for  by  our  books  the  law  is, 
that  a  termor  shall  bave  loppings  and  shrowdings  of  trees  for 
necessary  fuel  ;  and  then  to  insert  thèse  words,  '  that  he  shall  hâve 
fuel  by  the  assignment  of  his  bailiff*  is  void,  for  what  the  law  gives 
him  by  implication  in  the  lease,  that  he  may  take  without  assign- 
ment. For,  if  I  lease  to  one,  two  acres  of  meadow,  and  that  it  shall 
be  lawful  for  the  lessee  to  eut  the  grass  at  the  assignment  of  the 
lessor,  notwithstanding  thèse  words,  the  lessee  may  eut  the  grass. 
But  if  the  other  covenant  on  his  part  in  a  négative,  *  that  he 
will  not  take  thoms  without  the  assignment  of  the  lessor,*  nowthak 
is  a  good  covenant,  and  if  he  do  contrary  to  that,  action  of  covenant 
well  lies.  Or  if  it  were  a  condition  which  is  a  négative  in  law,  as, 
'  proviso  that  he  shall  not  take  thorns  without,  &c.,'  now  if  he  do 
that,  clearly  the  lessor  may  enter,  &c.  But  in  the  other  case,  it  is 
a  grant  on  the  part  of  the  lessor  in  the  aflSrmative.  Wherefore,  &c  : 
Shelley  è  contra  ;  for  when  a  man  takes  a  lease  out  of  the  order  of 
the  law,  viz.,  by  spécial  words  and  terms,  he  shall  bave  it  as  if  the 
lessor  spoke  the  words,  and  no  otherwise.  "Wherefore  hère  he  hath 
accepted  the  lease  by  such  words,  *  that  he  shall  bave  thorns  by  the 
assignment  of  the  bailiff  ;  '  that  is  as  much  as  to  say,  he  shall  not 
bave  them  without  the  assignment.  Wherefore,  &c.  And  as  to 
the  other  point,  it  seemed  to  him  that  this  copulative  {and)  should 
make  the  fuel  pass  by  assignment,  &c.  :  "  Anon.  (1536),  Dyer,  19  b, 
pi.  115. 
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S.  bargaîns  and  sells  to  6.  ail  the  trees  growing  in  and  on  a  Grants. 
manor,  and  covenants  that  G.  might  within  five  years  fell  and 
carry  away  the  trees,  &c.  Held,  that  G.  might  eut  and  carry  away 
tbe  trees  after  the  five  years,  as  the  power  to  fell  them  implied  by 
the  grant  could  not  be  restrained  by  expressly  giving  the  grantee 
the  same  power  :  Stukeley  v.  Butler  (1614),  Hob.  168,  see  p.  173  ; 
Moore,  880. 

A.  granted  to  B.  liberty  to  carry  a  sough  or  drain  throagh  A/s 
groand  and  liberty  to  make  two  little  sough  pits  in  A.  s  ground  for 
the  more  easy  and  safe  carrying  up  the  tail  of  the  sough.  HeU, 
that  with  the  liberty  of  making  a  sough  in  A/s  land,  there  passed 
as  incident  thereto  the  liberty  of  making  sough  pits  at  any  time 
afterwards  while  the  object  of  the  grant  remained,  such  sough  pits 
being  necessary  for  the  purpose  of  repairing  the  sough.  And  that 
the  spécial  liberty  of  making  two  sough  pits  did  not  control  the 
liberty  of  making  new  sough  pits  for  necessary  repairs  of  the 
flough  :  Hodgson  v.  Field  (1806),  7  East,  613. 

FeojBfment  by  D.  of  certain  closes  reserving  unto  D.  and  his  heirs 
ail  the  coals,  with  liberty  for  D.,  his  heirs  and  assigns  at  ail  times 
thereafter,  **  during  the  time  that  D.  and  his  heirs  should  continue 
owners  of  F.,*'  to  sink  pits,  &c.  Held,  that  D.  could  get  coals 
under  the  réservation  in  fee,  and  that  the  express  liberty  to  get 
the  coals  was  not  restrictive  of  that  which  would  be  implied  : 
Cardigan  v.  Armitage  (1828),  2  B.  &  C.  197. 

But  the  expression  of  unnecessary  words  may  alter  the  construction  Unnecessary 

.  V  XI  words  may 

of  a  subséquent  clause.  alter  con- 

"  Though  the  law  say,  that  when  a  man  grants  lands,  he  grants  the  ^^^j^^^"  ^^ 
underwoods  inclusively,  and  so  when  he  grants  his  house,  he  grants  clause. 
ail  the  several  rooms  in  the  house,  y  et  88  &  84  Eliz.  (1591),  in  the 
Eang's  Bench,  between  Kenisham  and  Redding,  the  case  was,  that  the 
Queen  leased  the  Parsonage  of  Greenwich,  with  ail  the  lands  and 
underwoods  expressly  thereunto  belonging,  exceptis  omnibus  grossis 
arbo^-ïbus  boscis  "  (i.e.,  timber  and  underwood)  **  et  maeremiis  "  (t.^., 
timber  fit  for  building).  The  opinion  of  the  Court  was  that  the 
exception  as  to  underwoods  was  void.  But  they  held  that  the 
exception  was  only  to  be  extended  to  great  woods.  So  is  the  case 
9  Eliz.  (1567)  265,  of  a  lease  of  a  house  and  shops,  excepting  the 
shops,  which  proves  that  the  rule  '  expi^essio  eorum,^  iS&c.,  is  to 
be  understood  having  référence  to  itself  only,  and  not  having 
relation  to  other  clauses  :  "  per  Hobart,  C.  J.,  Stukeley  v.  Butler 
(1614),  Hob.  168  at  p.  170;  S.  C.  sub  nom.  Stewkly  v.  Butler, 
Moore,  880. 
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An  express 
pi-OTision 
excludes 
implication. 


Conveyance. 


Habendum. 


Covenant. 


An  express  provision  excludes  the  implication  o£  any 
provision  to  thc  same  effect. 

Semper  expi*essum  facit  cessare  tacitum  :  Co.  Litt.  183  b  ;  et  in  hoc 
<*nsu  designatio  unins  personae  est  excUmo  aller itut,  et  expressnni  faeit 
eessare  tacitum  :  Co.  Litt.  210  a. 

**  Where  parties  hâve  entered  into  written  engagements  with 
expressed  stipulations,  it  is  manifestly  not  désirable  to  extend  them 
by  any  implications  :  the  presumption  is  that,  having  expressed 
some,  they  hâve  expressed  ail  the  conditions  by  which  they  intend 
to  be  bound  under  that  instrument:"  per  Lord  Denman,  C.J., 
Aspdiny.  Austin  (1844),  5  Q.  B.  671  at  p.  684. 

**If  authority  is  given  expressly,  though  by  affirmative  words, 
upon  a  defined  condition,  the  expression  of  that  condition  excludes 
the  doing  of  the  act  authorised  under  other  circumstances  than 
those  so  defined  ;  expressio  unitis  est  exclusio  altei-ius  :  "  per  Willes,  J., 
North  Stafford  Steel.éc.  Co.  v.  Ward  (1868),  L.  K.  8  Ex.  172  at 
p.  177. 

Conveyance  of  an  iron  foundry  and  two  dwelling-houses  and  the 
appurtenances,  together  with  the  fixtures  in  the  dwelling-houses. 
Held,  that  the  fixtures  in  the  foundry  did  not  pass  :  Hare  v.  Norton 
(1888),  5  B.  &  Ad.  715. 

"  If  a  lease  be  made  to  two,  habendum  the  one  moity  to  the  one, 
and  the  other  moitié  to  the  other,  the  habendum  doth  make  them 
tenants  in  common  ;  and  so  one  part  of  the  deed  doth  explaine  the 
other,  and  no  repugnancy  between  them,  et  semper  expressum  facit 
cessare  tacitum:  *'  Co.  Litt.  188b. 

A  trustée  mortgaged  lands  and  covenanted  for  payment  eut  of  the 
moneys  which  should  come  to  his  hands  as  trustée.  Held,  that 
he  was  not  personally  liable:  Matliew  v.  Blackmore  (1857),  1  H.  & 
N.  762.  The  Court  said  (pp.  771—772)  :  **  The  question  is,  whether 
a  contract  by  paroi  can  be  implied  for  the  repayment  where  there 
is  an  express  covenant  under  seal  relative  to  it.  The  rule  of  law, 
as  well  as  of  reason  and  good  sensé,  is,  '  expressum  facit  cessare 
tacitum,'  and  where  there  is  an  express  covenant  that  the  défendant 
shall,  out  of  the  trust  funds  which  shall  come  to  his  hands  and  the 
Personal  estate  of  his  testator  (which  was  not  included  in  the  mort- 
gage  security)  pay  the  sum  advanced,  we  think  it  impossible  to 
conclude  that  at  the  same  time  he  made  himself  absolutely  liable 
for  the  payment  of  it  simpliciter  ;  and  at  ail  events  to  do  so  would 
be  to  create  a  contract  by  implication  différent  from,  and  much 
more  onerous  than,  that  entered  into  by  the  express  words  used. 
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and  this  against  a  trustée  having  no  personal  interest  whatever  in 
ihe  transaction." 

The  covenants  implied  by  the  word  "démise  *'  are  restricted  by  "Démise.*' 
an  express  qualified  covenant  for  quiet  enjoyment:  Noke's  Case 
(1599),  4  Kep.  80  b  ;  Merrill  v.  Frame  (1812),  4  Taunt.  829  ;  Line  v. 
Stephenson  (1888),  5  Bing.  N.  C.  188.  The  cases  are  further 
discuBsed  wjrà,  Chapter  on  Qualified  Covenants  and  Covenants  for 
Title. 

The  words  in  a  deed  are  to  be  construed  most  strongly  words  to  be 
against   him   who   uses    them,  if    so   doing  Works  no  ÎSe^pe^"^^ 

Wrong.  usingthem. 

This  raie  is  often  misunderstood  :  it  does  not  mean  that  the 
words  are  to  be  twisted  out  of  their  proper  meaning,  but  only  that 
where  the  words  may  properly  bear  two  meanings,  and  where,  after 
ail  admissible  évidence,  whether  extrinsic  or  intrinsic,  bas  been 
applied,  it  still  remains  uncertain  in  which  of  those  meanings  the 
words  were  used,  the  meaning  most  disadvantageous  to  the  person 
who  uses  them  is  to  be  taken,  unless  so  doing  would  work  a  wrong 
(as  to  the  meaning  of  which  see  the  quotation  from  Coke,  infra). 

The  reason  for  the  rule  is  that  "  the  principle  of  self-interest  Reason  for 
will  make  men  sufficiently  careful  not  to  préjudice  themselves  by  ^^' 
using  words  of  too  extensive  a  meaning,  and  ail  manner  of  deceit  is 
hereby  avoided  in  deeds  :  for  people  would  always  affect  ambiguous 
expressions,  if  they  were  afterwards  at  liberty  to  put  their  own 
construction  on  them:'*  Cruise  Dig.  tit.  32,  c.  19,  s.  18;  and  to 
the  sanae  effect  is  Shep.  Touch.  87. 

"  Â.,  tenant  in  fee  simple,  makes  a  lease  of  lands  to  B.  to  hâve  Lcase  for 
and  to  hold  to  B.  for  terme  of  life,  without  mentioning  for  whose 
life  it  shall  be,  it  shall  be  deemed  for  terme  of  the  life  of  the 
lessee,  for  it  shall  be  taken  most  strongly  against  the  lessor,  and 
as  hath  beene  said,  an  estate  for  a  man's  own  life  is  higher  than 
for  the  life  of  another.  But  if  tenant  in  taile  make  such  a  lease 
without  expressing  for  whose  life,  this  shall  be  taken  but  for  the 
life  of  the  lessor,  for  two  reasons. 

"First,  when  the  construction  of  any  act  is  left  to  the  law,  Workinga 
the  law,  which  abhorreth  in  jury  and  wrong,  will  never  so  construe  ^°°^' 
it  as  it  shall  work  a  wrong  :  and  in  this  case,  if  by  construction 
it  should  be  for  the  life  of  the  lessee,  then  should  the  estate  taile 
1)6  discontinued,  and  a  new  reversion  gained  by  wrong:  but  if 
it  be  construed  for  the  life  of  the  tenant  in  taile,  then  no  wrong 
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Working  a       is  wrought.    And  it  is  a  generall  rule,  that  whensoever  the  words 

^'Tong.  ^j  ^  deed,  or  of  the  parties  without  deed,  may  hâve   a  double 

intendment,  and  the  one  standeth  with  law  and  right,  and  the 

other  is  wrongfull  and  against  law,  the  intendment  that  standeth 

with  law  shall  be  taken. 

"  Secondly,  the  law  more  respecteth  a  lesser  estate  by  right,  than 
a  larger  estate  by  wrong  ;  as  if  tenant  for  life  in  remainder  disseise 
tenant  for  life,  now  he  hath  a  fee  simple,  but  if  tenant  for  life  die, 
now  is  his  wrongfull  estate  in  fee  by  judgment  in  law  changed  to  a 
rightfull  estate  for  life  :  **  Co.  Litt.  42  a  and  42  b. 

"If  a  m  an  make  a  charter  in  fee  and  deliver  seisin  for  life, 
secundum  formam  cartae,  the  whole  fee  simple  shall  passe,  for  it  shall 
be  taken  most  strongly  against  the  feoflfor  :  "  Co.  Litt.  48  a. 

"  It  is  a  maxime  in  law,  that  every  man's  grant  shall  be  taken 
by  construction  of  law  most  forcible  against  himself.  Quaelibet 
concessio  foriissime  contra  donatorem  intej'pretanda  est,  which  is  so 
to  be  understood,  that  no  wrong  be  thereby  done  ;  for  it  is  another 
maxime  in  law,  Qiiod  legis  consii'uctio  non  facit  injuriam.  And 
therefore  if  tenant  for  life  maketh  a  lease  generally,  this  shall  be 
taken  by  construction  of  law  an  estate  for  his  own  life  that  made 
the  lease  ;  for  if  it  should  be  a  lease  for  the  life  of  the  lessee, 
it  should  be  a  wrong  to  him  in  the  reversion.  And  so  it  is  if 
tenant  in  taile  make  a  lease  generally,  the  law  shall  contrive  this  to 
be  such  a  lease  as  he  may  lawfully  make,  and  that  is  for  terme  of 
his  owne  life  ;  for  if  it  should  be  for  the  life  of  the  lessee,  it  should 
be  a  discontinuance,  and  consequently  the  state  which  should  passe 
by  construction  of  law  should  worke  a  wrong  :  "Co.  Litt.  183  a,  188  b. 

''A  release  in  deed,  which  is  the  act  of  the  partie,  and  shall  be 
taken  most  strongly  against  himselfe  :  "  Co.  Litt.  264  b. 

'*  For  in  the  Common  Law  the  grant  of  every  common  person  is 
taken  most  strongly  against  himself  and  most  favourably  towards 
the  grantee  :  "  per  Weston,  J.,  Willion  v.  Berkley  (1562),  Plow.  223 
at  p.  248. 

"The  principle  of  construction  which  bas  been  so  strenuously 
contended  for,  viz.,  that  the  terms  of  a  grant  are  to  be  construed  as 
favourably  as  possible  for  the  grantee,  the  Court  is  not  disposed  to 
controvert:  "  per  Wilde,  C.J.,  In  re  Strond  (1849),  8  C.  B.  502,  at 
p.  529. 

"  In  the  first  place  it  is  to  be  observed  that  ail  deeds  are  to  be 
construed  most  strongly  against  the  grantor  :  '*  per  Lord  Romilly, 
M.R.,  Johnson  v.  Edgxvare,  de.  Ry.  Co.  (1866),  85  B.  480  at  p.  484. 

"  It  is  well  settled  that  the  words  of  a  deed,  executed  for  valuable 
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considération,  ought  to  be  construed  as  far  as  tbey  properly  may  in 
favour  of  the  grantee  "  :  per  Lord  Selbome,  L.C.,  Neill  v.  Devomhire 
(1882),  8  Ap.  Ca.  136  at  p.  149. 

''  It  is  a  raie  of  construction,  that  where  there  is  a  grant  and  an  Constraotion 
exception  ont  of  it,  the  words  of  the  exception  are  to  be  considered  ^^  exception, 
as  the  words  of  the  grantor,  and  are  to  be  construed  in  fayour  of 
the  grantee  :  "  per  Holroyd,  J.,  Bullen  v.  Denning  (1826),  5  B.  &  C. 
842  at  p.  850. 

"  It  is  a  settled  rule  of  construction  that  where  there  is  a  grant 

and  an  exception  out  of  it,  the  exception  is  to  be  taken  as  inserted 

for  the  benefit  of  the  grantor  and  to  be  construed  in  favour  of  the 

grantee.     If  then  the  grant  be  clear  but  the  exception  be  so  framed 

as  to  be  bad  for  uncertainty,  it  appears  to  us  that  on  this  principle 

the  grant  is  operative  and  the  exception  fails  :  "  per  Stirling,  L.J., 

SaviU  Bros.,  Ltd.  v.  BetheU,  [1902]  2  Ch.  528  at  p.  587,  in  which 

case  an  exception  of  ''  a  pièce  of  land  not  less  than  forty  feet  in  width 

commencing  at  a  point  A  and  terminating  at  the  nearest  road  to  be 

mode  "  by  the  grantee,  was  held  void  for,  amongst  other  grounds, 

uncertainty. 

Thus  a  warranty  of  land  generally,  without  saying  against  every-  Warranty. 
body,  is  a  warranty  against  everybody,  for  it  is  either  against 
everybody  or  nobody,  and  the  words  must  be  read  against  the 
warranter  :  Buckhurst  v.  Dacres  (1598),  2  And.  118. 

Land  beîng  leased  for  thirty-one  years,  four  years  after  the  Leases. 
I^ginning  of  the  term  the  lessor  granted  a  new  lease  to  another 
person  as  folio ws  :  "  Know  that  I,  the  aforesaid  thirty-one  years 
being  completed,  bave  demised  and  granted  ail  the  premises,  &c., 
habendum  from  the  day  of  the  makhig  of  thèse  présents,  the  term 
aforesaid  being  first  finished  until  the  end  of  the  term  of  thirty-one 
years  then  riext  ensuing."  Held,  that  the  term  should  begin  after 
the  termination  of  the  term  of  thirty-one  years;  as  otherwise  the 
lessee  would  only  bave  a  lease  for  four,  not  thirty-one,  years,  and 
every  grant  shall  be  exponnded  most  strongly  for  the  grantee: 
Anon.  (1566),  Dy.  261b,  pi.  28. 

À  man  makes  a  lease  of  Blackacre  to  A.  for  ten  years,  and  of 
Whiteacre  to  B.  for  twenty  years;  and  afterwards  by  indenture, 
reciting  the  former  leases,  démises  both  Blackacre  and  Wlûteacre 
to  another  for  forty  years,  to  begin  after  the  end  and  détermination 
oî  the  Baid  several  leases  made  to  A.  and  B.  Afterwards  the  former 
lease  of  Blackacre  ends  during  the  currency  of  the  lease  of  White- 
^re  ;  it  was  held,  that  the  habendum  in  the  latter  lease  was  to  be 
taken  respective  and  that  the  new  term  for  forty  years  in  Blackacre 


Digitized  by 


Google 


120  WORDS  TO   BE   TAKEN  AGAINST   PERSON  USING  THEM- 

began  immediately  on  the  détermination  of  the  term  of  ten  years  in  it 
granted  by  the  former  lease,  on  the  ground  that  "  every  deed  shall 
be  taken  more  strongly  against  the  grantor,  and  more  beneficially 
for  the  grantee,  and  it  is  more  strong  against  the  lessor  and  more 
bénéficiai  for  the  lessee  to  bave  the  lease  in  Blackacre  to  begin 
presently  after  the  expiration  of  the  fiist  lease  made  thereof,  than 
to  tarry  till  the  lease  of  Whiteacre  be  ended.  If  I  release  mito  you 
ail  actions  which  I  bave  against  you  and  another,  in  this  case, 
notwithstanding  the  joint  words,  ail  actions  which  I  bave  against 
you  alone  are  released,  for  it  shall  be  most  beneficially  for  him  to 
whom  the  release  is  made,  and  most  strongly  against  him  who 
makes  it:"  Justice  Windham's  Case  (1589),  5  Rep.  7  at  p.  7  b. 

Lessee  for  100  years  made  a  lease  for  forty  years  to  T.  S.,  if 
be  should  so  long  live:  and  afterwards  be  demised  it  to  John, 
**  habendum  after  the  term  of  forty  years,  for  the  term  of  twenty- 
three  years  to  be  computed  from  the  date  of  thèse  présents."  Heldr 
that  the  lease  to  John  should  commence  from  the  expiration  of  the 
lease  to  T.  S.,  on  the  ground  that,  if  the  limitation  be  not  certain 
when  the  term  shall  begin,  it  shall  be  taken  most  beneficially  for  the 
lessee:  Seaman's  Case  (1610),  Godb.  166. 

In  a  lease  for  twenty-one  years,  there  was  a  covenant  that  the 
lessee  should  bave  the  land  for  twenty-one  years  more  after  the 
expiration  of  the  said  term,  and  ''so  from  twenty-one  years  to 
twenty-one  years,  untîl  ninety-nine  years  past  thence  next  ensuing 
shall  be  complète  and  ended."  The  question  arose  whether  the 
first  twenty-one  years  were  included  in  the  ninety-nine;  and 
Dolben,  J.,  said  :  **  the  words,  *  from  thence  next  ensuing,'  may  be 
referred  to  the  beginning  of  the  first  term,  or  to  the  end  of  it;" 
whereupon  Scroggs,  C. J.,  said  :  "  therefore  it  standing  so  indiffèrent, 
we  ought  to  construe  it  most  strongly  against  the  grantbr,"  and  the 
Court  decided  that  the  first  twenty-one  years  were  not  to  be  com- 
puted in  the  ninety-nine:  Manchester  Collège  v.  Trafford  (1679), 
2  Show.  81  ;  2  Lev.  241. 
Leaae  and  In  Doe  d.  Davies  and  Williams  v.  Williams  (1788),  1  H.  Bl.  25, where 

^*^*  a  conveyance  was  made  by  lease  and  release  of  the  Clook  Mills, 

''  and  ail  lands  and  meadows  to  the  said  messuage  or  mill  belonging» 
or  used,  occupied,  and  enjoyed,  or  deemed,  taken  or  accepted  as 
part  thereof,"  the  rule  was  applied  in  order  that  three  acres  of 
leasehold  land,  which  had  for  thirty-seven  years  been  held  with 
the  Glock  Mills,  should  pass. 
Covenantg.  The  rule  bas  been  applied  to  the  construction,  of  covenants  for 

quiet  enjoyment  and  title:  Brovghton  v.  Conway  (1564),  Dyer,  240; 
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Qc^nêford  v.  Griffith  (1667),  1  Saund.  60;  Howell  v.  Ricliards 
(1809),  11  East,  638;  Barton  v.  Fitzgerald  (1812),  15  East,  580  ; 
bak  see  Nind  v.  Marshall  (1819),  1  Brod.  &  Bing.  819  ;  of  covenants 
by  a  lessee  :  Bairett  v.  Bedford  (1800),  8  T.  B.  602  ;  Webb  v. 
Plummer  (1819),  2  B.  &  Aid.  746,  per  Holroyd,  J..  ai  p.  751  ;  of  a 
proviBO  in  a  lease  :  Doe  à.  Ahdy  v.  Stevens  (1882),  8  B.  <fe  Ad.  299  ; 
of  the  words  "for  seven,  fourteen,  or  twenty-one  years,*'  in  an 
agreement  for  a  lease  :  Dannv.  Spurrier  (1808),  8  Bos.  &  Pul.  899  ; 
and  of  similar  words  in  a  lease:  Doe  d.  Webb  v.  Dixon  (1807), 
9  East,  15. 

Where  the  grantor  takes  an  interest  under  his  own  grant,  the 
deed  will  be  construed  as  if  a  stranger  were  the  grantor  :  Vincent  y. 
Spicer  (1856),  22  Beav.  880. 

The  rule  was  objected  to  by  Jessel,  M.E.,  who  said  (Taylor  v.  objections  to 
Corporation  of  St.  HeUns  (1877),  6  Ch.  D.  264  at  p.  270)  :  "I  do  "^^• 
net  see  how,  according  to  the  now  established  rules  of  construction, 
as  settled  by  the  House  of  Lords,  in  the  well-known  case  of  Grey  v. 
Pearêon  (1857),  6  H.  L.  C.  61,  foUowed  by  Roddy  v.  Fitzgerald 
(1858),  6  H.  L.  C.  828,  and  Abbott  v.  Middleton  (1858),  7  H.  L.  C. 
68,  ihat  maxim  can  be  considered  as  having  any  force  at  the 
présent  day.  The  rule  is  to  &nd  out  the  meaning  of  the  instrument 
according  to  the  ordinary  and  proper  rules  of  construction.  If  we 
can  thus  find  out  its  meaning,  we  do  not  want  the  maxim.  If,  on 
the  other  hand,  we  cannot  find  out  its  meaning,  then  the  instru- 
ment is  void  for  uncertainty,  and  in  that  case  it  may  be  said  that 
the  instrument  is  construed  in  favour  of  the  grantor,  for  the  grant 
is  annuUed." 

In  Shep.  Touch.  p.  87,  note  (81),  and  2  Bl.  Com.  Bk.  IL  c.  28  whoisthe 
(8rd  éd.  p.  880),  citing  Plowd.  184,  a  distinction  is  drawn  between  an  g^f^^^?^ 
indenture  and  a  deed-poU  to  the  effect,  that  as  the  latter  is  executed 
hy  the  grantor  alone,  and  the  words  are  his  only,  it  should  there- 
fore  be  taken  most  strongly  against  him  ;  but  that  as  an  indenture 
is  executed  by  both  parties,  the  words  are  to  be  considered  those  of 
them  both  :  see  Scovell  and  CaveVs  Case  (1588),  1  Léon.  817  at  p.  818. 
It  seems,  however,  that  thèse  remarks  require  to  be  supplemented  by 
the  explanation  that,  as  regards  indentures,  the  law  will  consider 
the  words  to  be  spoken  by  him  who  can  properly  speak  them. 

'*  First,  it  is  to  be  considered  that  the  lease  and  also  the  covenant 
and  grant  to  pay  the  sum,  is  made  by  indenture>  and  the  words  in 
an  indenture  are  the  words  of  both  parties  ;  and  although  they  are 
spoken  as  the  words  of  one  party  only,  yet  they  are  not  his  words 
alone,  for  there  is  the  assent  of  the  other  party  to  each  other's 
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words  ;  and  therefore,  when  they  are  wrîtten,  they  shall  be  taken 
in  Buch  manner  as  the  intent  of  the  parties  may  be  supposed  to  be. 
And  they  shall  not  be  taken  most  strongly  against  one  and  bene- 
ficially  for  another,  as  the  words  of  a  deed-poll  shall,  for  there  the 
words  shall  be  taken  most  strongly  against  the  grantor,  and  most 
available  to  the  grantee.  But  it  is  not  so  in  a  deed  indented, 
because  the  law  makes  each  party  privy  to  the  speech  of  the  other  ; 
and  therefore  we  ought  not  to  make  such  construction  of  words  in 
an  indenture  as  in  a  deed-poll.  But  if  an  indenture  contains 
niatter  of  substance,  the  law  will  make  such  référence  thereof  as  is 
most  fit  and  reasonable,  and  will  say  that  the  words  are  spoken  by 
him  who  could  most  properly  speak  them  ;  and  therefore,  where 
the  plaintiff  hère  bas  covenanted  and  granted  to  render  and  pay 
the  said  sum  for  the  lands,  the  words  are  in  fact  the  words  of  the 
lessee,  but  in  construction  of  law  they  shall  be  taken  as  the  words 
of  réservation  of  the  lessors,  inasmuch  as  they  bave  the  sensé  and 
effect  of  a  réservation.  For  words  of  covenant  and  grant  to  render 
and  pay  such  a  sum  for  the  land  bave  the  effect  of  reserving  or 
paying  rent  for  the  land,  and  so  the  law  will  take  them  to  be 
spoken  by  the  lessors.  As  if  a  man  make  a  feoffment  in  fee  by 
deed  indented  rendering  such  rent,  there  it  ought  to  be  considered 
that  it  cannot  be  reserved  as  a  rent  may  upon  an  estate  for  years, 
for  life,  or  in  tail,  because  the  reversion  is  not  in  the  feoffor,  and 
yet  the  feoffor  shall  bave  it  as  a  rent  granted  by  the  feoffee.  And 
by  the  same  reason  that  the  law  there  takes  the  words  of  the  feoffor 
as  the  words  of  the  feoffee,  by  the  like  reason  in  our  case  it  will 
take  the  words  of  the  lessee  as  the  words  of  the  lessor,  for  they 
serve  most  properly  that  way.  And  if  the  deed  indented  had 
specified  that  the  plaintiff  should  bave  the  land,  and  should  pay 
208.  yearly,  that  would  be  a  rent,  for  the  law  refers  the  words  in 
any  writing  indented  to  be  spoken  by  him  that  can  best  speak 
them  :  "  per  Staunford  and  Walsh,  argtiendo,  Broicning  v.  Bestm 
(1552),  Plowd.  131  at  p.  184. 
There  is,  however,  an  exception  to  the  rule,  for — 

TheKing's  "The  King's  grant  is  taken   most  strongly  against 

^™°*-  the  grantee,  and  most  favourably  for  the  King,  although 

the  thing  which  he  grants  came  to  the  King  by  purchase 

or  descent:  "  per  Weston,  J.,  Willion  v,  Berkley  (1562), 

Plowd.  223  at  p.  243. 

The  reason  for  mentioning  the  case  where  the  Eing  takes  by 
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purchase  or  descent  is  to  show  that  the  rule  applies  not  only  to 
Crown  lands. 

A  grant  by  the  Crown  of  ** lands"  and  "mines"  does  not  pass 
ores  royal  or  mines  royal  ;  contra,  if  the  King  grant  ail  mines  which 
he  bas  in  the  lands  of  Â.,  and  has  a  royal  mine  there,  for  the  King 
cannot  be  deceived  in  bis  grant  :  Reg.  v.  Northumherland,  the  Case 
of  Mines  (1668),  Plowd.  810. 

Wbere  the  King,  being  seised  of  two  manors,  A.  and  B.,  granted 
^^totum  illvd  maner*  de  A.  dk  B.,**  or  **  totum  illud  manei*'  d£  A. 
<um  B./'  it  was  held  that  neither  manor  passed  :  and  where  the 
King  granted  ail  the  demesne  lands  of  a  manor,  it  was  held  that 
eopyholds  parcel  of  the  manor,  did  not  pass  :  Case  del  Alton  Woods 
(1600),  1  Rep.  26  at  pp.  46  a,  46  b. 

If  the  King  grants  **  tlie  inanor  ofD.y  which  he  hath  by  the  attainder 
of  A."  and  in  truth  he  hath  it  not  by  bis  attainder,  the  grant  is 
void  :  Case  del  Alton  Woods,  iihi  sup.  at  p.  52  a. 

If  the  King  grants  120  acres  of  bis  waste  in  D.  and  the  waste  No  élection 
eontains  800  acres,  the  grant  is  void,  for  there  is  no  élection  against  *^^*^  ^^*°?- 
the  King  :  Brand  v.  Todd  (1618),  Noy,  29. 

This  exception  isfurtberdiscussed  in  :  Reg.Y.Imher  (1579),  2  EoU. 
Abr.  186;  Bozoïin's  Case  (1584),  4  Eep.  34  ;  Grmi'«  Case  (1602), 
6Eep.  29  a;  Ma^on  y.  Chamhers  (1604),  Cro.  Jac.  34;  Yelv.  42; 
Chandos'  Case  (1606),  6  Eep.  55  ;  Auditor  Curle's  Case  (1609),  11 
Rep.  2  b  ;  Whistler's  Case  (1612),  10  Rep.  63  ;  Mead  v.  Lenthal 
<1687),  2  Roll.  Abr.  189  ;  Atto^mey-Gencral  v.  Hungate  (1662),  Hard. 
281  ;  Holland  v.  Fisher  (1662),  0.  Bridg.  181  ;  The  King  v.  The  Bishop 
ofEochester  and  Sir  F.  Clerke  (1675),  1  Mod.  195  ;  2  Mod.  1  ;  Freeman, 
K.  B.  172, 178  ;  8  Keble,  412  ;  Lee  v.  Broiime  (1676),  Freeman,  K.  B. 
207  ;  Attomey 'General  v.  Farvtei'  (1676),  Sir  T.  Raym.  241  ;  2  Lev. 
171  ;  S.  C.  sub  nom.  Attorney-General  v.  Turner,  2  Mod.  106  ;  -R.  v. 
Bishop  of  Chester  (1697),  Ld.  Raym.  292  ;  Show.  P.  C.  212  ;  The 
Kingv.  Capper  (1817),  5  Pri.  217;  Attomey-General  v.  Marquis  of 
Downshire  (1818),  5  Pri.  269  ;  Attomey-Oeneral  v.  Ewelme  Hospital 
(1858),  17  B.  866  at  p.  886,  and  other  cases  cited  in  Cruise,  Dig., 
vol.  5,  tit.  xxxiv.  ;  and  also  in  Ghitty  on  Prérogatives  of  the 
Crown,  p.  891. 
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EXTRINSIC    EVIDENCB   INADMISSIBLE   TO  ABD   10   DEEDS. 


Extnnsic  Evidence  inadmissible  to  add  to  Deeds  :  but  admissible  to 
show  Date,  Considération,  or  that  Deed  is  one  of  a  Séries:  or  to^ 
prove  Collatéral  Agreement,  or  Ternis  vnpUed  by  Custom  or 
Usage:  or  to  show  that  Deed  is  not  binding  :  Suhseqrunt 
Admissions  or  Condtict  inadmissible, 

À  FURTHEB  rule  relating  to  tbe  interprétation  of  deeds  is  that  the 
deed  only  is  to  be  construed,  and  that — 

Extrinsic  evi-  Js"©  evidence  of  extrinsic  circunistances  is  admissible 

dence  inad- 
missible to  to  add  to,  contradict,  vary,  or  aller  the  terms  of  a  deed. 

addtoor  '  7  J7 

alter  deed. 

This  ruie  is  not,  properly  speaking,  a  rule  of  interprétation  ;  it  is 
a  rule  of  law  limiting  the  subject-matter  to  be  interpreted  to  that 
contained  in  the  deed  itself. 

^'It  would  be  inconvénient,  that  mattei*s  in  writing  made  by 
advice  and  on  considération,  and  which  finally  import  the  certain 
truth  of  the  agreement  of  the  parties,  should  be  controlled  by  the 
averment  of  the  parties  to  be  proved  by  the  uncertain  testimony  of 
slippery  memory.  Ând  it  would  be  dangerous  to  purchasers  and 
farmers,  and  ail  others  in  such  cases,  if  such  nude  averments 
against  matter  in  writing  should  be  admitted  :  "  The  Countess  oj 
Rutland's  Case  (1604),  5  Bep.  25  b  at  p.  26  a. 

"To  add  anything  to  an  agreement  in  writing  by  admitting  paroi 
evidence,  which  would  aflfect  land,  is  not  only  contrary  to  the 
Statu  te  of  Frauds  and  Perjuries,  but  to  the  rule  of  Common  Law, 
before  that  statute  was  in  being  :  "  per  Lord  Hardwicke,  C,  Parteriche 
V.  Powlet  (1742),  2  Atk.  883  at  p.  884. 

"  The  rule  is  perfectly  clear,  that  where  a  deed  is  in  writing,  it 
will  admit  of  no  contract  that  is  not  part  of  the  deed.  Whether  it 
adds  to,  or  deducts  from,  the  contract,  it  is  impossible  to  introduce 
it  on  paroi  evidence  :  "  per  Lord  Thurlow,  C,  Lord  Irnham  v.  Child 
(1781),  1  Br.  C.  C.  92  at  p.  98  ;  2  Dick.  554. 
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"It  is  not  necessary  to  cite  any  case  to  prove  the  proposition  that 
paroi  évidence  of  a  paroi  communication  between  the  parties  ought 
not  to  be  received  to  add  a  term  not  inserted  in  the  spécifie  agree- 
ment  which  they  hâve  executed  ;  and  for  this  reason,  that  what 
passed  between  them  in  that  communication  may  hâve  been  altered 
and  shifted  in  a  variety  of  ways,  but  what  they  hâve  signed  and 
sealed  was  finally  settled.  It  would  destroy  ail  trust,  it  would 
<Iestroy  ail  security  and  lay  it  open,  unless  the  parties  are  com- 
pletely  bound  by  what  they  hâve  signed  and  sealed  :  "  per  Lord 
Loughborough,  CJ.,  Haynes  v.  Hare  (1791),  1  H.  Bl.  659  at 
p.  664. 

"  I  hâve  never  heard  the  gênerai  rule  contradicted,  that  paroi  or 
extrinsic  évidence  cannot  be  admitted  to  contradict,  vary,  or  add  to 
the  terms  of  a  deed  :  "  per  Park,  J.,  Smith  v.  Doe  d.  Jersey  (1821), 
2  Brod.  &  Bing.  478  at  p.  641. 

"By  the  gênerai  rules  of  the  Common  Law,  if  there  be  a  contract  No  évidence 
which  has  been  reduced  into  writing,  verbal  évidence  is  not  allowed  t*ion?^^** 
to  be  given  of  what  passed  between  the  parties  either  Imtore  the 
written  instrument  was  made,  or  during  the  time  that  it  was  in  a 
state  of  préparation,  so  as  to  add  to  or  subtract  from,  or  in  any 
manner  tovary  or  qualify  the  written  contract;  but  after  the  agrée-  New  contract 
ment  has  been  reduced  into  writing,  it  is  compétent  to  the  parties,  ™*^     "^^*  ^' 
at  any  time  before  breach  of  it,  by  a  new  contract  not  in  writing, 
either  altogether  to  waive,  dissolve,  or  annul  the  former  agree- 
ments,  or  in  any  manner  to  add  to,  or  subtract  from,  or  vary  or 
qualify  the  terms  of  it,  and  thus  to  make  a  new  contract  ;  which  is 
to  be  proved,  partly  by  the  written  agreement,  and  partly  by  the 
subséquent  verbal  terms  engrafted  on  what  will  be  thus  left  of  the 
written  agreement  :  "  per  Lord  Denman,  C.  J.,  Goss  v.  Lord  Ntcgent 
(1833),  5  B.  &  Ad.  68  at  p.  64;  and  Stephen,  Dig.  Ev.  Art.  90. 

"If  parties  hâve  made  an  executory  contract  which  is  to  be  Contract foi- 
carried  eut  by  a  deed  afterwards  executed,  the  real  completed  ^^^^^^ 
contract  between  the  parties  is  to  be  found  in  the  deed,  and  you 
hâve  no  right  whatever  to  look  at  the  contract,  although  it  is 
recited  in  the  deed,  except  for  the  purpose  of  construing  the  deed 
itself.  You  bave  no  right  to  look  at  the  contract  either  for  the 
purpose  of  enlarging  or  diminishing,  or  modifying  the  contract 
which  is  to  be  found  in  the  deed  itself:  "  per  James,  L.J.,  Leggott 
V.  Barrett  (1880),  15  Ch.  D.  306  at  p.  809  ;  and  per  Brett,  L.J., 
at  p.  311. 

**No  claim  is  made  to  rectify  this  deed.     The  drafts  cannot,  Draft  cannot 
therefore,  properly  be  received  in  évidence  to  alter  its  language  ;  ^  ^^^' 
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Bond. 


Settlement. 


Conveyance 
to  trustée. 


Conditions 
of  sale. 


Contract  for 
sale. 

Occupation. 


8till  less  to  explain  or  assist  in  the  interprétation  of  the  deed  as 
finally  executed  :  "  per  Lord  Lindley,  National  Bank  of  Australasia 
V.  Falkingham  d  Sons,  [1902]  A.  C.  585  at  p.  591. 

Thus  évidence  was  not  admitted  to  show  that  the  condition  of 
a  bond  did  not  express  the  agreement  between  the  parties  :  Buckkr 
V.  Millerd  (1688),  2  Vent.  107  ;  Mease  v.  Mease  (1774),  1  Cowp.  47; 
Lainson  v.  Tremere  (1884),  1  Ad.  &  El.  792  ;  8  N.  &  M.  608. 

Where  a  conveyance  was  made  to  A.  apon  trust  to  convey  to  B. 
évidence  that  B.  was  not  to  be  able  to  alienate  was  rejected  :  Lake 
V.  Phillips  (1637),  1  Rep.  in  Ch.  110. 

Where  marriage  articles  provided  that  within  six  months  after  the 
marriage  the  hasband  should  cause  certain  lands  to  be  conveyed  to 
him  in  fee  so  that  the  wife  should  become  entitled  to  dower,  and  by 
the  settlement  executed  pursuant  to  the  articles,  a  jointure  was 
given  to  the  wife  in  lieu  of  dower,  évidence  was  not  admitted  to 
show  the  reason  of  the  change:  Brydyes  v.  Duchess  oj  Chandos 
(1794),  2  Ves.  Jr.  417  at  p.  422. 

Where  a  son  conveyed  to  his  father  nominally  as  purchaser,  but 
really  as  a  trustée,  and  afterwards  the  father  made  a  will  containing 
a  gênerai  devise,  the  son  was  not  permitted  after  his  father's  death 
to  adduce  paroi  évidence  to  prove  the  trust:  Léman  v.  Wliitky 
(1828),  4  Buss.  423  :  but  it  may  be  doubted  whether  this  case  is  good 
law.  See  Sugden  on  Vendors  and  Purchasers  (14th  éd.),  p.  702; 
and  see  per  Stirling,  J.,  In  re  Duke  of  Marlhorough  (1894),  2  Ch.  133 
at  pp.  142,  145.  ïhe  évidence  was  of  a  fact  consistent  with  the 
deed. 

Where  land  in  lease  was  conveyed  by  deed,  évidence  of  a  con- 
temporaneous  paroi  agreement  between  the  parties  to  apportion  the 
rents  up  to  the  time  of  purchase  was  not  admitted  :  Flinn  v.  Cahw 
(1840),  1  Man.  &  Gr.  589. 

Conditions  of  sale  not  admitted  to  restrict  the  parcels  in  the 
purchase  deed:  Doe  d.  Norton  v.  Webster  (1840),  12  Ad.  &  El.  442; 
4  P.  &  D.  270. 

A  preliminary  agreement  not  admitted  to  enlarge  the  parcels  in 
a  purchase  deed  :  Williams  v.  Morgan  (1850),  15  Q.  B.  782. 

Conveyance  of  **  ail  that  messuage,  &c.,  called  G.  Farm,  in  the 
occupation  of ,  &c.,  and  containing,  &c.,  and  consisting  of  the  several 
particulars  specifîed  in  the  schedule,  and  delineated  on  the  map  in 
the  margin.**  Evidence  not  admitted  to  show  that  a  slip  of  land 
not  mentioned  in  the  schedule  or  delineated  in  the  plan  had  always 
been  occupied  as  part  of  the  farm  :  Bar  ton  v.  Dawes  (1850), 
10  C.  B.  261. 
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Where  mortgages  purported  to  be  transferred  in  considération  of 
the  same  due,  évidence  was  not  admitted  to  show  that  tbe  transfers 
were  gifts  of  the  mortgage  debts  :  Cowlishatv  v.  Hardy  (1857), 
26  Beav.  169  at  p.  175. 

A  deed  recited  certain  intended  testamentary  dispositions,  and  Draft  ref erred 
that  a  draft  wili  had  been  prepared  to  carry  them  out  ;  the  grantor  ^  ^^^^ 
then  disposed  of  certain  property  in  accordance  with  the  intentions 
as  recited  ;  the  récital  of  the  intentions  was  inconsistent  with  the 
draft  wilI.  Held,  that  the  draft  could  not  be  looked  at  to  correct  the 
récital  and  disposition  of  the  property:  Re  Cartel-' s  Ti-usts  (1869), 
Ir.  R.  8  Eq.  495. 

A  map  attached  to,  but  not  referred  to  in,  a  conveyance,  not  Map. 
admitted  to  explain  it:  Wyse  v.  Leahy  (1875),  I.  E.  9  C.  L.  384. 

Where  land  was  purchased  by  justices,  and  the  conveyance  was 
made  to  the  clerk  of  the  peace  in  ''trust  for  the  justices  of  the 
county  of  M.,  for  the  purposes  of  the  Prison  Act,  1865,"  évidence  as 
to  the  resolutions  passed  by  the  justices  prior  to  the  purchase 
was  held  inadmissible  to  prove  that  the  land  was  not  purchased  for 
the  purposes  of  the  Prison  Act  :  The  Piison  Commissioners  v.  The 
Clerk  o/the  Peace  foi'  Middlesex  (1882),  9  Q.  B.  D.  506. 

Contract  for    sale    not    admitted  to    import    réservation  into  Contractfor 
conveyance:  Teebay  v.  Manchester,  de.  Ry.  Co.  (1883),  24  Ch.  D. 
672. 

Evidence  of  omission  of  a  proviso  for  rédemption  of  an  annuity  Annuitydeed. 
was  refused,  no  fraud  being  alleged  :  Lord  Lmhain  v.  Child  (1781), 

1  Bro.  C.  C.  92;  2  Dick.  554  ;  Portmore  v.  Morris  (1787),  2  Bro.  C.  C. 
219;  Hare  v.  Shearwood  (1790),  1  Ves.  Jr.  241;  3  Bro.  C.  C.  168  ; 
Hayues  v.  Hare  (1791),  1  H.  Bl.  659. 

Spécifie  performance  of  a  written  agreement  for  a  lease  with  a  Agreement. 
paroi  variation  of  one  term    refused:   Rich  v.  Jackson   (1794), 
4  Bro.  C.  C.  514;  6  Ves.  334,  n. 

On  the  sale  of  a  ship  by  bill  of  sale,  a  représentation  in  a  prier  p^i  ^f  sale 
document,  which  was  void  as  a  conveyance  for  not  reciting  the 
ship's  registry  and  was  not  an  agreement  for  sale  for  it  did  not 
State  the  price,  was  not  allowed  to  be  treated  as  forming  part  of  the 
contract,  for  ''  wherever  the  contract  is  reduced  into  writing  nothing 
that  is  not  found  expressed  in  it  can  be  treated  as  forming  part  of 
it  :  "  per  Abbott,  C.J.,  Kain  v.  Old  (1824),  4  Dow.  &  E.  52  at  p.  61  ; 

2  B.  &  C.  627  at  p.  634. 

There  is  an  apparent  exception  to  the  rule  that  no  extrinsic  Apparent 
évidence  is  admissible  to  add  to,  contradict,  vary,  or  alter  the  ^^^^^  *^°*' 
tenus  of  a  deed,  for  such  évidence  is   admissible  to  alter  the 
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Date  and 
considération. 


A\'Tîole  con- 
tract  not  in 
the  deed. 


statement  of  the  date,  and  to  add  to  or  alter  tbe  statement  of  the 
considération,  contained  in  the  deed,  but  tbis  exception  is  only  an 
apparent  and  not  a  real  exception,  as  neither  of  thèse  matters  in 
fact  forms  part  of  tbe  terms  of  the  deed.  The  date  of  a  deed  is 
the  date  of  its  delivery,  and  the  statement  of  the  consideratioD 
forms  no  part  of  the  terms  of  the  deed,  but  is  only  a  statement 
contained  in  the  deed  of  an  antécédent  fact. 

There  is  also  an  apparent  exception  to  the  rule  that  no  extrinsic 
évidence  is  admissible  to  add  to  the  terms  of  a  deed,  for  in  cas^ 
where  the  whole  of  the  contract  between  the  parties  is  not  expressed 
in  the  deed,  such  évidence  is  admissible  to  prove  that  part  of  tfie 
contract  whicli  is  not  expressed  in  the  deed.  Such  cases  may  be 
divided  into  three  classes:  (i.)  where  the  deed  is  one  of  a  séries  ; 
(ii.)  where  there  is  a  collatéral  agreement  ;  and  (iii.)  where  addi- 
tional  terras  are  implied  from  custom  or  usage.  This  exception, 
which  is  of  greater  importance  than  that  just  mentioned,  is, 
however,  also  an  apparent  and  not  a  real  exception,  for  the 
évidence  is  not  admitted  to  add  to  the  terms  of  the  contract 
expressed  in  the  deed,  but  to  show  that  there  existed,  besides  the 
contract  the  terms  whereof  are  expressed  in  the  deed,  a  f urther  or 
additional  contract  the  terms  whereof  do  not  purport  to  be  expressed 
in  the  deed,  but  which  is  not  inconsistent  with  that,  the  terms  of 
which  are  so  expressed. 


BerlesoC 
deeda. 


Evidence  is  admissible  to  show  that  a  deed  is  (Hïly 
one  of  a  séries  of  deeds,  which  together  contain  the  terms 
of  the  contract  between  the  parties. 


Defeasancc.  A  common  example  of  this  is  the  case  of  a  conveyance  absolnte 
in  form,  which  appears  by  a  separate  defeasance,  to  be  made  only 
for  the  purpose  of  securing  money:  Manlove  v.  Baie  (1688),  2 
Vern.  84;  1  Eq.  Ca.  Abr.  313,  pi.  16;  Francklynv.  Fem  (1740), 
Bamard,  Ch.  Eep.  30. 

Indoi-sements.  Indorsements  bave  in  many  cases  been  held  to  be  parts  of  the 
deeds  :  Broke  v.  Smith  (1603),  Moore,  679  ;  Thompson  v.  Butcher 
(1627),  3  Buis.  300;  S.  C.  sub  nom.  Tomson  v.  Butcher,  Bendl.  154; 
Burgh  v.  Preston  (1800),  8  T.  E.  483  ;  Lybum  v.  Wamngton  (1816), 
1  Stark.  162  ;  Eahs  v.  Conn  (1830),  4  Sim.  66  ;  and  in  the  absence 
of  évidence  to  the  contrary  an  indorsement  on,  or  any  other  apparent 
altération  in,  a  deed  is  assumed  to  bave  been  made  before  exécution. 
A  note  given  by  the  husband  to  the  wife  at  the  time  of  executing 
a  marriage  settlement,  which  in  effect  made  him  trustée  for  her  of 
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a  life  estate  taken  under  the  settlement,  was  treated  as  part  of  tbe 
Bettlement:  Tyrrell  v.  Hope  (1748),  2  Atk.  558. 

Evidence  of  the  surrounding  circumstances  is  admissible  to  show  Evidence 
whether  deeds,  not  referring  to  each  other,  are  parts  of  the  same  whethfer  ^ 
transaction,  or  are   separate  transactions:    Lord  CromweVs  Case  deeds refer 
(1601),  2  Eep.  69  b;  Harman  v.  Richards  (1852),  10  Hare,  81;  t^^ïl^Uon. 
Thompson  v.  Webster  (1859),  4  De  G.  &  J.  600. 

If  a  document  is  not  the  real  agreement  but  only  a  subsidiary  Subskiiary 
document  for  carrying  out  one  of  the  terms  of  the  agreement,  it  ^^^^^^^^^  • 
may  be  proved  that  such  is  the  fact.  "The  written  document 
signed  by  the  plaintiffs  and  purporting  to  be  a  transfer  was  not  (as 
in  Lord  Imham  v.  Child  (1781),  1  Bro.  C.  C.  92  ;  Martin  v.  Pycroft 
(1852),  2  D.  M.  &  G.  785,  and  other  cases  of  that  class)  a  con tract 
valid  and  operative  between  the  parties  but  omitting,  designedly  or 
otherwise,  some  particular  term  which  had  been  verbally  agreed 
upon,  but  was  a  mère  pièce  of  machinery  obtained  ...  as  sub- 
eidiary  to  and  for  the  purposes  of  the  verbal  and  only  real  agree- 
ment under  circumstances  which  would  make  the  use  of  it,  for  any 
pnrpose  inconsistent  with  that  agreement,  dishonest  and  fraudu- 
lent:"  per  Lord  Selbome,  L.C.,  Jeivis  v.  Berridge  (1873),  L.  R. 
8  Ch.  851  at  p.  359. 

Evidence  is  admissible  of  any  collatéral  agreement  as  collatéral 
to  any  matter  on  which   the  deed   is  silent,  and  not  ^^reementH. 
inconsistent  with  the  terms  of  the  deed,  and  whether 
constituting  a  condition  précèdent  to  the  attaching  of 
any  obligations  iinder  the  deed  or  not. 

''No  doubt,  as  a  rule  of  law,  if  parties  enter  into  negotia tiens 
affecting  the  terms  of  a  bargain  and  afterwards  reduce  it  into 
writing,  verbal  évidence  will  not  be  admiited  to  introduce  additional 
terms  into  the  agreement,  but  nevertheless  what  is  called  a  collatéral 
agreement,  where  the  parties  bave  entered  into  an  agreement  for  a 
lease  or  for  any  other  deed  under  seal,  may  be  made  in  considéra- 
tion of  one  of  the  parties  executing  that  deed,  uniess,  of  course,  the 
stipulation  contradicts  the  terms  of  the  deed  itself  :''  per  Mellish, 
L.J.,  Erskine  v.  Adeane  (1878),  L.  E.  8  Ch.  756  at  p.  766. 

"  Then  why  is  not  the  warranty  collatéral  to  anytliing  which  is 
to  be  found  in  the  lease  ?  The  présent  contract  or  warranty  by  the 
défendant  was  entirely  independent  of  what  was  to  happen  during 
the  tenancy.  It  was  what  induced  the  tenancy  and  it  in  no  way 
affected  the  terms  of  the  tenancy  during  the  three  years,  which  was 

B.I).  9 
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ail  the  lease  dealt  with.  The  warranty  in  no  way  contradicta  the 
lease,  and  witbout  the  warranty  the  lease  never  woold  hâve  been 
executed  :  "  per  A.  L.  Smith,  M.R.,  De  LmsaUe  v.  Ouildfard^  [1901] 
2  K.  B.  215  at  p.  222. 

Thus  évidence  was  admitted  of  a  collatéral  agreement,  by  a 
landlord  to  keep  down  rabbits  :  Morgan  v.  Griffith  (1871),  L.  R  6 
Ex.  70;  Erskine  v.Adeane  (1873),  L.  E.  8  Ch.  756;  to  put  a  house 
into  repah-:  Angell  v.  Duke  (1875),  L.  E.  10  Q.  B.  174;  that  an 
additional  rent  should  be  paid  if  rebuilding  cost  more  than  a 
specified  sum:  Williams  v.  Jones  (1888),  86  W.  E.  573  ;  that  the 
drains  of  a  house  were  in  good  order:  De  Lassalle  v.  Guildford, 
[1901]  2  K.  B.  215  ;  and  that  a  bill  of  sale  should  not  be  made  avail- 
able  until  the  grantee  had  exhausted  certain  other  securities  for 
the  advance:  Ileseltine  v.  Simmons,  [1892]  2  Q.  B.  547,  see  per 
Kay,  L.J.,  at  p.  655. 

Where  there  was  an  agreement  whereby  A.  was  to  sell  and  B. 
was  to  purchase  certain  furniture,  and  whereby  A.  authorised  B.  to 
settle  an  action  brought  against  A.  on  a  bilI  of  exchange,  and  agreed 
to  give  up  the  tenancy  of  certain  promises  held  of  B.,  évidence  was 
admitted  of  a  collatéral  agreement  by  B.  to  find  the  necessaiy 
money  and  to  pay  the  bill  on  which  A.  was  being  sued  :  Lindley  v. 
Lacey  (1864),  17  C.  B.  N.  S.  578;  34  L.  J.  C.  P.  7. 

To  the  same  principle  may  be  referred  the  case  of  KreU  v. 
Henry,  [1903]  2  K.  B.  740,  in  which  it  was  held  (extending  the 
doctrine  of  Taylory.  Caldwell  (1863),  8  B.  &  S.  826,  viz.,  that,  where 
from  the  nature  of  the  contract  it  appears  that  the  parties  must 
hâve  contracted  on  the  basis  of  the  continued  existence  of  some 
spécifie  thing,  they  are  excused  from  the  performance  of  the  con- 
tract by  the  destruction  of  such  spécifie  thing  without  the  con- 
tractor's  default)  that  évidence  may  be  given  of  "  a  condition  or 
state  of  things  appearing  to  hâve  been  assumed  by  the  parties  to  be 
the  foundation  or  basis  of  the  contract." 


Ternis  im- 
plied  by 
custom. 


Implied 

additional 

terms. 


Evidence  is  admissible  of  any  custom  or  usage  by 
which  terms,  not  expressly  mentioned  in,  but  which  are 
not  înconsistent  with,  or  répugnant  to,  the  terms  men- 
tioned in  the  deed,  are  annexed  to  contracts  of  the 
description  contained  in  the  deed. 

This  rule  having  référence  to  implied  additional  terms,  must  be 
carefully  distinguished  from  one  with  which  it  is  often  confounded, 
the  rule,  namely,  that  extrinsic  évidence  may  be  used  to  show  the 
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meaning  that  tbe  usage  of  tbe  business  to  wbicb  tbe  contract 
relates  bas  affixed  to  words  or  pbrases  employed  m  setting  fortb  tbe 
expressed  tenus  of  tbe  contract,  wbicb  latter  ruie  bas  been 
discuseed  supiuï,  Cbapter  on  Words  to  be  construed  in  literal 
meaning. 

Tbe  distinction  is  obvious  :  tbe  ruIe  under  considération 
introduces  additional  and  unexpressed  stipulations  into  tbe  con- 
tract contained  in  tbe  deed,  wbile  tbe  ruIe  referred  to  deals  with 
tbe  manner  in  wbicb  tbe  meaning  of  tbe  expressed  tenus  of  tbat 
contract  is  to  be  ascertained. 

'*It  bas  long  been  settled,  tbat,  in  commercial  transactions,  Customand 
extrinsic  évidence  of  custom  and  usage  is  admissible  to  annex  "^*^ 
incidents  to  written  contracts,  in  matters  witb  respect  to  wbicb  tbey 
are  silent.  Tbe  same  rule  bas  also  been  applied  to  contracts  in 
otber  transactions  of  life,  in  wbicb  known  usages  bave  been  estab- 
lisbed  and  prevailed  ;  and  tbis  bas  been  done  upon  tbe  principle  of 
presumption  tbat,  in  sucb  transactions,  tbe  parties  did  not  mean  to 
express  in  writing  tbe  wbole  of  tbe  contract  by  wbicb  tbey  intended 
to  be  bound,  but  a  contract  witb  référence  to  tbose  known  usages. 
Wbetber  sucb  a  relaxation  of  tbe  strictness  of  tbe  common  law  was 
wisely  applied,  wbere  formai  instruments  bave  been  entered  into,  and 
particularly  leases  under  seal,  may  well  be  doubted  ;  but  tbe  con- 
trary  bas  been  establisbed  by  sucb  authority,  and  tbe  relations 
between  landlord  and  tenant  bave  been  so  long  regulated  upon  tbe 
supposition  tbat  ail  customary  obligations,  not  altered  by  tbe 
contract,  are  to  remain  in  force,  tbat  it  is  too  late  to  pursue  a  con- 
trary  course  ;  and  it  would  be  productive  of  much  inconvenience  if 
tbis  practice  were  now  to  be  disturbed  :  "  per  Parke,  B.,  Hutton  v. 
Warren  (1836),  1  M.  &  W.  466  atp.  475. 

'*  Tbe  custom  of  trade,  wbicb  is  a  matter  of  évidence,  may  be  Costom  of 
used  to  annex  incidents  to  ail  written  contracts,  commercial  or  *"^®' 
agricultural,  and  otbers,  wbicb  do  not  by  tbeir  tenus  exclude  it, 
upon  tbe  presumption  tbat  tbe  parties  bave  contracted  witb  référ- 
ence to  sucb  usage,  if  it  is  applicable  :  "  per  Parke,  B.,  Oibson  v. 
SmaU  (1853),  4  H.  L.  C.  353  at  p.  397. 

**  In  ail  contracts,  as  to  tbe  subject-matter  of  wbicb  known  usages 
prevail,  parties  are  found  to  proceed  witb  tbe  tacit  assumption  of 
thèse  usages  ;  tbey  commonly  reduce  into  writing  tbe  spécial  par- 
ticulars  of  tbeir  agreement,  but  omit  to  specify  tbese  known  usages, 
wbicb  are  included  bowever,  as  of  course,  by  mutual  understanding  : 
évidence  tberefore  of  sucb  incidents  is  receivable.  Tbe  contract  in 
truth  is  partly  express  and  in  writing,  partly  implied  or  understood 
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and  anwritten.  But,  in  thèse  cases,  a  restriction  is  established  on 
the  soundest  principle,  that  the  évidence  received  must  not  be  of  a 
particular  which  is  répugnant  to,  or  inconsistent  with,  tbe  written 
contract.  Merely  that  it  varies  the  apparent  contract  is  not  enoagh 
to  exclude  the  évidence,  for  it  is  impossible  to  add  any  material 
incident  to  the  written  terms  of  a  contract  without  altering  its 
eflfect,  more  or  less  :  "  per  Coleridge,  J.,  Brown  v.  Byme  (1854),  3 
El.  &  B.  703  at  p.  715. 

**  In  a  certain  sensé,  every  material  incident  which  is  added  to  n 
written  contract  varies  it,  makes  it  différent  from  what  it  appeared 
to  be,  and  so  far  is  inconsistent  with  ii  If,  by  the  side  of  the 
written  contract  without,  you  write  the  same  contract  with  the  added 
incident,  the  two  woald  seem  to  import  différent  obligations,  and  be 
différent  contracts.  To  take  a  familiar  instance  by  way  of  illustra- 
tion :  on  the  face  of  a  bill  of  exchange  at  three  months  after  date, 
the  accepter  .  would  be  taken  to  bind  himself  to  the  payment 
precisely  at  the  end  of  the  three  months  ;  but,  by  the  custom,  he  is 
only  bound  to  do  so  at  the  end  of  the  days  of  grâce,  which  varv 
according  to  the  country  in  which  the  bill  is  made  payable,  from 
three  up  to  fifteen.  The  truth  is,  that  the  principle  on  which 
the  évidence  is  admissible,  is  that  the  parties  bave  not  set  down 
on  paper  the  whole  of  their  contract  in  ail  its  terms,  but  those 
only  which  were  necessary  to  be  determined  in  the  particular 
case  by  spécifie  agreement,  and  which  of  course  might  vary 
infinitely,  leaving  to  implication  and  tacit  understanding  ail 
those  gênerai  and  nnvarying  incidents  which  a  uniform  usage 
would  annex,  and  according  to  which  they  must  in  reason  be 
understood  to  contract  unless  they  expressly  exclude  tbem.  To 
fall  within  the  exception  therefore,  of  repugnancy,  the  incident 
must  be  such  as,  if  expressed  in  the  written  contract,  would  make 
it  insensible  or  inconsistent.  Thus,  to  warrant  bacon  to  be 
*  prime  singed,'  adding  *  that  is  to  say,  slightly  tainted,*  Yates  v. 
Pym  (  (1816),  6  Taunt.  446),  or  to  insure  ail  the  beats  of  a  ship 
and  add,  *  that  is  to  say,  ail  not  slung  in  the  quarter,  '  Blackett 
V.  Boyal  Exchange  Assurance  Co.  (  (1882),  2  G.  &  J.  244),  and 
other  cases  of  the  same  sort  scattered  through  the  books,  would 
be  instances  of  contracts  in  which  both  the  two  parts  could  not 
bave  fuU  effect  given  to  them  if  written  down  ;  and  therefore, 
when  one  part  only  is  expressed,  it  would  be  unreasonable  to  sup- 
pose that  the  parties  intended  to  include  the  other  also  :  "  per 
Lord  Campbell,  C.J.,  Humfrey  v.  Dale  (1857),  7  El.  &  Bl.  266 
at  p.  274. 
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The  foUowing  are  cases  on  leases  : —  Examples. 

Where  the  lease  contained  no  stipulation  as  to  the  subject-matter  ^^^^'^ 
of  the  castom,  évidence  of  custom  was  admitted,  in  WiggUèworth 
V.  DaUison  (1779),  1  Doug.  201  ;  1  8m.  L.  C.  (llth  éd.),  p.  545; 
and  Holding  v-  Pigott  (1881),  7  Bing.  465,  as  to  the  right  of  the 
tenant  to  enter  and  take  way-going  crops  ;  in  Beavan  v.  Delahay 
<1788),  1  H.  Bi.  5,  as  to  his  right  to  leave  the  way-going  crop  in  a 
bam  on  the  farm  for  a  certain  time  after  the  expiration  of  the 
lease  ;  in  Senior  v.  Armitage  (1816)  Holt,  N.  P.  C,  197,  as  to  the 
duty  of  the  tenant  to  provide  work  and  materials  in  his  away-going 
year,  and  for  the  landlord  to  make  him  a  reasonable  compensation 
for  the  same.  Where  the  stipulation  in  the  lease,  though  applying 
to  the  same  subject-matter  as  the  custom,  was  not  inconsistent 
with  it,  évidence  was  admitted  in  Hutton  v.  Wanen  (1886),  1  M. 
&  W.  466,  as  to  mutual  rights  of  both  landlord  and  tenant  in 
respect  of  the  valuations  at  the  termination  of  the  lease. 

On  the  other  hand,  the  custom  was  excluded  as  being  incon-  custom 
sistent  with  the  lease,  in  Boraston  v.  Green  (1812),  16  East,  71,  ^<^»^- 
where  the  custom  was  that  the  outgoing  tenant  should  take  to  his 
own  use  only  two-thirds  of  the  way-going  crop,  and  the  lease  pro- 
vided  that  he  might  take  the  whole  of  it,  so  that  it  did  not  exceed 
twenty-nine  acres;  in  Wehh  v.  Plummer  (1819),  2  B.  &  Aid.  746, 
where  by  the  custom  an  outgoing  tenant  was  entitled  to  an 
allowance  for  foldage  from  the  incoming  tenant,  but  the  lease 
contained  a  list  of  payments  to  be  made  by  the  incoming  to  the 
outgoing  tenant,  which  did  not  comprise  an  allowance  for  foldage  ; 
in  Robei'ts  v.  Barker  (1888),  1  Cr.  &  M.  808,  where  the  custom 
was  that  the  outgoing  tenant  should  leave  the  manure  for  the  land- 
lord and  should  be  paid  for  the  same,  but  the  lease  contained  a 
stipulation  that  he  would  leave  it  for  the  landlord,  and  contained 
no  provision  as  to  payment  ;  and  in  Clarke  v.  Hoystone  (1845),  18  M. 
&  W.  752,  where  the  démise  was  merely  an  agreement  in  writing 
for  a  yearly  tenancy. 

If  the  custom  is  proved  it  must  be  taken  to  apply,  unless  the 
termsof  the  written  contract  excludeit:  Wilkimv.  Wood  (1848), 
17L.  J.Q.  B.  819. 

The  following  are  cases  on  mercantile  contracts,  and  although  Mercantile 
niost  of  them  relate  to  documents  not  under  seal,  they  are  inserted  <^o°*r»<î^«- 
as  illustrating  the  gênerai  principle. 

Where  policies  of  marine  insurance  were  in  the  ordinary  form,  it  Policies  of 
was  held  that  a  déviation  to  the  river  Elbe  on  a  voyage  from  Bremen  Sswî^oe. 
to  London,  though  in  fact  out  of  the  way,  was  no  déviation,  for  at 
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Oostom 
exclnded. 


Charter, 
parties. 


Costom 
excluded. 


the  date  of  the  voyage  there  was  no  convoy  for  ships  directly  from 
Bremen  to  London  :  Bond  v.  Gmisales  (1704),  2  Salk.  445  ;  Holt, 
469  ;  that  a  departure  from  the  Downs  without  convoy  to  the  place 
of  rendezvous  for  the  convoy  at  Spithead  was  no  breach  of  warranty 
to  départ  with  convoy  :  Gai'don  v.  Morley  and  Caniphell  v.  Bordieio 
(1746),  2  Stra.  1264  ;  that  sails  taken  ont  of  a  ehip  and  warehoused 
while  the  ship  was  being  cleaned,  Pdlt/  v.  Royal  Exchange  Assur- 
ance  Co,  (1757),  1  Burr.  841,  350,  and  that  goods  remaining  on 
board  the  ship  for  a  long  time  after  arrivai,  Noble  v.  Kennoway 
(1780),  2  Doug.  510,  are  covered  by  the  policy  ;  that  goods  in  publie 
lighters  are  not,  but  in  the  consignee's  own  lighters  are,  safely 
landed  :  Rucker  v.  London  Assurance  Co.  (1784),  2  Bos.  &  Pul.  432,  n.  ; 
that  the  provisions  of  the  crew  discharged  on  to  an  island  in  the 
Canton  river  for  the  purpose  of  re-fitting  the  ship  were  covered  by  the 
policy  :  Brough  v.  Whitmore  (1791),  4  T.  E.  206  ;  that  goods  stowed 
on  deck  and  jettisoned  are  not  covered  by  the  policy  :  MUler  v. 
Tetherington  (1862),  7  H.  &  N.  954  ;  affirming  6  H.  &  N.  278. 

On  the  other  hand,  évidence  was  not  admitted  to  prove  a  custom 
that  underwriters  never  pay  for  the  loss  of  boats  outside  the  ship, 
slung  upon  the  quarter,  on  the  ground  that  such  évidence  would 
hâve  contradicted  the  written  contract  :  Bla^kett  v.  Royal  Exchange 
Assurance  Co.  (1832),  2  Cr.  &  J,  244;  or  to  prove  a  custom  that 
underwriters  in  London  insuring  money  advanced  on  freight  are 
not  bound  to  make  good  a  gênerai  average,  where  the  contract  was 
that  they  should  pay  gênerai  average:  Hall  v.  Janson  (1855),  4  El. 
&  Bl.  500. 

Where  the  engagement  was  to  pay  at  so  much  per  ton  for 
goods  shipped  at  Bombay,  cotton  to  be  calculated  at  fifty  cubie 
feet  per  ton,  évidence  was  admitted  of  a  custom  to  pay  according 
to  the  measurement  taken  at  Bombay  before  the  goods  are 
loaded  :  Bottomley  v.  Forbes  (1888),  5  Bing.  N.  C.  121.  Where 
the  défendant  agreed  to  load  a  full  and  complète  cargo  of  sugar  at 
Trinidad,  évidence  was  admitted  to  prove  a  custom  at  Trinidad  that 
the  sugar  was  to  be  loaded  in  hogsheads,  and  not  otherwise  :  Ctith- 
bert  V.  Cumming  (1855),  10  Ex.  809  ;  11  Ex.  405.  Evidence  was 
admitted  to  show  that,  by  usage  of  trade,  agents  signing  a  charter- 
party  for  undisclosed  principals  are  personally  liable,  if  the  principals 
are  not  disclosed  within  a  reasonable  time  :  Hutchinson  v.  Tatham 
(1873),  L.  E.  8  C.  P.  482. 

On  the  other  hand  where  the  vessel  was  to  deliver  at  H., 
"or  as  near  thereto  as  she  could  safely  get,"  "to  discharge  as 
oustomary,"  and  she  could  not  safely  get  to  H.,  évidence  of  a  custom 


Digitized  by 


Google 


ADMISSION   OF   EVIDENCE   OF   CUSTOM.  185 

of  the  port  of  H.,  that  the  merchant  was  not  bound  to  accept 
delivery  otherwîse  than  at  H.,  was  rejected  as  being  inconsistent 
with  the  written  contract  :  Ilayton  v.  Irwin  (1879),  5  C.  P.  D.  180. 

So  in  the  case  of  The  Alhambra  (1881),  6  P.  D.  68,  the  Court  of 
Âppeal  held  that  a  custom  for  vessels  to  be  lightened  in  Lowestoft 
roads  was  inconsistent  with  the  terms  of  the  charter-party,  and 
therefore  not  admissible  to  aid  the  construction  of  the  charter-party. 

And  where  the  ship  was  **to  be  consigned  to  the  charterer's 
agents  in  China  free  of  commission  on  this  charter,''  and  the 
custom  was  alleged  that  whenever  a  ship,  chartered  in  London  for 
China,  is  agreed  to  be  consigned  to  the  charterer's  agents,  whether 
consigned  free  of  commission  on  that  charter  or  not,  it  is  the  right 
and  duty  of  the  agents  as  the  consignées  of  the  ship,  to  procure 
a  charter  or  cargo  for  the  ship  for  any  voyage  from  the  port  ;  and 
that  they  are  entitled  to  be  paid  the  usual  brokers'  commission  on 
the  amonnt  of  the  freight  payable  under  such  charter,  unless 
excluded  by  spécial  contract  ;  but  that  in  case  the  owners  of  a  ship 
procure  a  charter  or  cargo  for  a  voyage  from  the  port  without  any 
default  of  the  consignées,  the  latter  are  entitled  to  the  broker's 
commission  on  any  freight  payable  under  any  such  charter-party, 
unless  STich  right  is  excluded  by  spécial  contract.  It  was  held  on 
demurrer  that  the  custom  could  not  be  imported  into  the  contract, 
as  it  added  a  new  term  to  it,  and  did  not  only  explain  particular 
expressions  :   Phillipps  v.  Briard  (1856),  1  H.  &  N.  21. 

Evidence  was  admitted  of   a  custom    that  sale   should  be  by  Bonghtand 
sample:  Syers  v.  Jonas  (1848),  2  Ex.  111  ;  O'Neill  v.  BeU  (186C), 
Ir.  E.  2  C.  L.  68. 

Sale  of  **  fifty  tons  best  oil  expected  to  arrive  per  the  Chalco,  at 
40Z.  per  ton  ;  wet,  dirty,  and  inferior  oil,  if  any,  at  a  fair  allowance." 
The  oil  arrived  containing  only  one-fifth  of  "  best  oil."  Héldy  that 
usage  might  be  proved  that  such  a  contract  was  satisfied  if  the  oil 
delivered  contained  a  substantial  portion  of  best  oil:  Lucas  v. 
Bristmv  (1858),  El.  B.  &  El.  907. 

Sale  of  barley,  to  be  about  as  per  sample.  Held^  that  a  custom 
of  the  London  Corn  Exchange  that  the  buyer  was  not  entitled  to 
reject  for  différence  in  quality  unless  the  same  was  excessive  or 
unreasonable  was  a  good  custom  :  In  re  Arbitration  betiveen  Walker 
and  Others  and  Shau\  Son  d  Co.,  [1904]  2  K.  B.  152. 

Evidence  of  usage  of  trade  was  admitted  to  show  that  where 
a  broker  purchased  without  disclosing  the  name  of  his  principal, 
he  was  liable  to  be  looked  upon  as  the  purchaser:  Hxmfrey  v- 
Dde  (1857),  7  El.  &  Bl.  266  ;  S.  C.  alBBrmed  on  appeal  mh  nom. 
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Dde  V.  Humfrey  (1858),  EL  Bl.  &  El.  1004  ;  FUet  v.  Murton 
(1871),  L.  B.  7  Q.  B.  126;  and  Impérial  Bank  v.  London  and  St. 
Katharine  Docks  Co.  (1877),  6  Ch.  D.  195.  See  also  PoUock  on 
Cont.  (7th  éd.),  pp.  111  et  seq.;  Smith's  Merc.  Law  (lOth  éd.), 
Bk.  I.  c.  4,  p.  178. 

Costom  Bat  évidence  was  not  admitted  of  the  following  alleged  customs, 

exciuded.  ^j^^ .  j^  insert  the  names  of  vendors'  brokers  in  the  contract  ^hen 
the  principale  were  indebted  to  them,  for  the  purpose  only  of 
eecuring  that  the  purchase-money  should  pass  throagh  their  bands  : 
Jones  V.  LittledaU  (1887),  6  Ad.  &  El.  486  ;  to  accept  bacon  slightly 
tainted  as  "prime  singed"  bacon:  Yates  v.  Pym  (1816),  6  Taont 
446  ;  to  reject  undisclosed  principal,  and  look  to  broker  for  falfil- 
ment  of  contract  :  Traeman  v.  Loder  (1840),  11  Ad.  &  El.  589  (on 
which  see  2  Sm.  L.  C.  408  (llth  éd.),  notes  to  Thovison  v.  Daven- 
port,  and  Lord  CamphelPs  judgment  in  Humfrey  v.  Dale,  7  El.  &  Bl. 
266,  at  p.  277)  ;  to  give  crédit:  Ford  v.  Yates  (1841),  2  M.  &  Gr. 
549;  that  vendors  were  entitled  to  retain  goods  till  payment: 
Spartali  v.  Benecke  (1850),  10  C.  B.  212  (but  see  Field  v.  Lelean 
(1861),  80  L.  J.  Ex.  168;  6  H.  &  N.  617)  ;  the  terms  of  the  bought 
and  Bold  note  being  in  each  case  répugnant  to  the  custom. 

And  the  usage  that  >vhere  a  broker  purchases  without  disclosing 
the  name  of  his  principal  he  is  liable  to  be  looked  upon  as  the 
purchaser,  is  inconsistent  with  a  clause  that  in  case  of  dispute  the 
matter  is  to  be  referred  to  the  arbitra tion  of  the  broker,  and 
évidence  of  such  usage  was  therefore  rejected  :  Barrow  v.  Dyster 
(1884),  18  Q.  B.  D.  635. 

Bill  of  ladiDg.  Where  the  master  of  a  ship  agreed  to  take  out  to  certain  places 
''  a  boat  "  of  specified  dimensions,  he  was  allowed  to  prove  a  usage 
to  take  the  deck  off  such  a  boat  when  stowed  on  board  ship  :  Hayms 
v.  HoUiday  (1881),  7  Bing.  587. 

Freight  to  be  ''  five-eighths  of  a  penny  sterling  per  pound,  with 
five  per  cent,  primage,  and  average  accustomed."  Evidence 
admitted  to  prove  that,  according  to  usage,  three  months'  interest 
is  deducted  from  the  freight  on  goods  coming  from  certain  ports  : 
Brotvn  v.  Byrne  (1854),  8  El.  &  Bl.  708. 

Misceiia-  An  architect,   employed  by  the  défendants  to  draw  spécifica- 

tions of  the  plan  of  a  new  workhouse,  employed  the  plaintiff  ta 
make  out  the  quantities;  the  défendants  refused  to  allow  the 
building  to  proceed.  Held,  in  an  action  by  the  plaintiff  for  his 
rémunération,  that  he  might  prove  a  usage  in  the  trade  for 
architects  to  hâve  the  quantities  taken  out  by  surveyors  :  Moon  v. 
Whitney  Union  (1837),  8  Bmg.  N.  C.  814. 
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Written  contract  that  plaintiff  shoold  perform  at  défendants 
théâtre,  and  that  défendant  should  engage  her  for  three  years,  and 
pay  a  salary  of  5Î.,  61.,  and  IL  per  week  in  those  years  respectively  : 
-évidence  was  admitted  to  show  that,  accordmg  to  the  usage  of  the 
profession,  the  plaintiff  was  only  to  be  paid  during  the  theatrical 
season  in  each  yes^r  iGrant  v.  Maddox  (1846),  15  M.  &  W.  787. 

It  bas  been  held  by  Cotton,  Brett,  and  Bramwell,  L. JJ.,  that  where 
goods  are  ordered  of  a  manufacturer  of  such  goods,  évidence  is 
admissible  of  a  usage  in  the  particular  trade  that  the  goods  delivered 
sball  be  of  the  manufactureras  own  make,  and  by  Cotton  and 
Brett,  L.JJ.  (Bramwell,  L.J.,  dissentiente),  that  in  the  absence  of 
<an  express  term  to  the  contrary  it  is  an  implied  term  in  such  a 
<^ntract  that  the  goods  shall  be  of  the  manufacturer's  own  make, 
but  that  évidence  of  a  usage  to  the  contrary  in  the  particular  trade 
is  admissible  :  Johnson  v.  Raylion  (1881),  7  Q.  B.  D.  438. 

The  rule  does  not  apply  where  one  of  the  parties  is  ignorant  of  ^^^^  ^J^^  ^^ 
the  usage  ;  at  ail  events,  where  it  is  not  the  usage  of  the  whole  igrnorant  of 
trade,  but  merely  of  some  of  the  persons  engaged  in  the  trade.  ^^®*^' 
Thus,  where  it  was  found  by  the  jury  that  a  certain  usage  as  to 
policies  prevailed  amongst  the  underwriters  frequenting  Lloyd's, 
and  merchants  effecting  policies  there,  and  the  plaintiff  effected  a 
policy  there,  but  it  was  not  found  that  he  was  in  the  habit  of 
frequenting  the  place,  it  was  held  that  he  was  not  bound  by  the 
usage  :  Gahay  v.  Lhyd  (1825),  8  B.  &  C.  798  ;  RoUnson  v.  MoUcU 
a875),  L.  B.  7  H.  L.  802;  Pen-y  v.  Barnett  (1885),  15  Q.  B.  D. 
S88;  but  in  Norden  Steam  Co.  v.  Dempsey  (1876),  1  C.  P.  D.  654,. 
a  new  trial  was  ordered  on  the  ground  that  évidence  of  a  usage  of 
the  port  of  Liverpool  had  been  improperly  rejected  as  inapplicable 
to  the  interprétation  of  a  contract  between  a  foreign  shipowner  and 
A  Liverpool  merchant. 

The  whole  question  of  admitting  évidence  of  custom  or  usage  is 
further  discussed  in  the  notes  to  Wiggleswœ'th  v.  Dallison,  1  Sm. 
li.  C.  (llth  éd.),  p.  545;  Leake  on  Contracts  (4th  éd.),  pt.  i.  c.  4,  s.  2, 
pp.  127—184  ;  pt.  ii.  c.  2,  s.  8,  pp.  850,  851  ;  Chitty  on  Contracts 
<14th  éd.),  c.  5,  s.  12,  pp.  110  et  seq.  ;  Woodfall,  Landl.  &  Tent. 
<17th  éd.),  c.  5,  s.  4,  p.  155  ;  s.  9,  p.  198  ;  c.  20,  ss.  4,  5,  pp.  812— 
829  ;  Smith,  Landl.  &  Tent.  (8rd  éd.),  p.  807  ;  Steph.  Dig.  Ev.  Art. 
90;  Taylor  on  Evidence  (9th  éd.),  ss.  1168  et  seq. 

Extrinsic  évidence  is  admissible  for  the  purpose  of  ^^^l^^ 
showing  that  the  deed  is  not  binding  on  the  parties  admisabieto 
either  on  the  ground  of  inf ancy,  coverture,  lunacy,  fraud,  deed  is  not 

binding. 
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mîstake,  accident,  or  duress,  or  on  the  gronnd  of  ite 
having  been  made  for  some  unlawful  considération,  such 
as  to  compound  a  f elony,  or  as  premium  pudicitiae^  or  of 
its  having  been  delivered  as  an  escrow,  snbject  to  the 
performance  of  a  condition  which  has  not  been  fulfiUed. 

Of  course  this  proposition  is  no  exception  to  the  ruie  that 
extrinsic  évidence  is  not  admissible  for  the  purpose  of  adding  to, 
contradicting,  varying,  or  altering  the  terms  of  the  deed,  as  the 
évidence  is  adduced  not  for  the  purpose  of  interpreting  the  deed^ 
but  for  the  purpose  of  showing  that  the  deed  ought  not  to  be 
interpreted  :  Pijm  v.  Campbell  (1856),  6  E.  &  B.  370;  Pattle  \\ 
Homibrook,  [1897]  1  Ch.  25. 

**No  doubt  there  is  an  equity  under  some  circumstances  to 
set  aside  a  deed.  There  is  an  equity  to  rectify  a  deed.  But  it 
must  be  judicially  set  aside  or  rectified,  and  unless  and  until  that 
is  done  it  is  a  violation  of  first  principles  to  allow  évidence  as  to 
the  meaning  and  intention  of  parties  when  there  is  an  actual 
agreement  in  writing,  the  record  of  that  meaning  and  intention  :  '* 
per  James,  L.J.,  Ex  parte  Morgan  (1875),  2  Ch.  D.  72  at  p.  84; 
and  see  Collins  v.  Blanteni  (1766),  2  Wils.  341  ;  1  Sm.  L.  C.  369. 


Subsec|ueiit 
admissions 
or  conduct 
inadmissible 
to  construe 
deed. 


Settlement. 


Leases. 


ConTeyance. 


The  subséquent  admission  as  to  the  truc  meaning  of 
a  deed  by,  or  subséquent  conduct  of,  a  party  to,  or 
person  claiming  under,  a  deed,  cannot  be  received  to 
aid  the  construction  of  the  deed. 

Yoluntary  settlement  not  controlled  by  subséquent  letter  of 
settlor  :  Clavell  v.  Liitleton  (1710),  Pre.  Ch.  305. 

Subséquent  \i^ill  of  one  of  the  parties  not  admitted  to  aid  con- 
struction of  settlement:  Daran  v.  Ross  (1789),  1  Yes.  Jr.  57  at 
p.  58. 

A  covenant  of  renewal  contained  in  a  lease  held  to  be  satisfied 
by  a  lease  without  a  further  covenant  for  renewal,  notwith- 
standing  that  leases  with  such  a  covenant  had  been  con- 
tinuously  made  by  the  parties:  Iggulden  v.  May  (1804),  9  Ves. 
325;  (1806),  7  East,  237,  and  on  appeal  (1807)  2  Bos.  & 
P.  N.  R.  449. 

Where  a  deed  purported  to  convey  a  messuage  in  the  occupa- 
tion of  A.  ivith  the  appurteiwnces,  and  it  was  proved  that  A.  was  in 
the  occupation  of  a  small  adjoining  garden,  it  was  held  that,  the 
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garden  Iiaving  passed  as  appartenant  to  the  messuage,  tbe  déclara- 
tions of  the  grantee  that  he  bad  not  purchased  the  garden,  were 
inadmissible  to  contradîct  the  deed:  Doe  d.  Norton  v.  Webster 
(1840),  12  A.  &  E.  442  ;  4  P.  &  D.  270. 

Where  a  lease  of  a  coal  mine  contained  a  covenant  by  tbe  lessee  Mining 
to  pay  to  the  lessor  a  certain  share  of  ail  sums  of  money  for  whîch  ^®^®^* 
the  coal  should  sell  at  the  pit's  mouth,  évidence  that  the  lessee 
had  accounted  for  and  paid  to  the  lessor  the  same  share  of  money 
prodnced  by  the  sale  of  coals  elsewbere,  was  not  allowed  to  be 
given  in  explanation  of  the  covenant:  Clifton  v.  Walviesley  (1794), 
6  T.  R.  664  ;  Simpson  v.  Margitson  (1847),  11  Q.  B.  23  ;  N.  E.  By. 
Co.  V.  Hastings,  [1900]  A.  C.  260. 

Tbis  rule  does  not  apply  to  ancient  documents,  the  admissibility  Ancient 
of  évidence  in  regard  to  which  is  discussed  in  the  next  chapter. 
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CHAPTER    IX. 

ANCIEMT  DOCUMENTS. 


DifflcrtUy 

Eroduced  by 
ipse  of  time 
in  obtaining 
évidence  of 
meaning  of 
words. 


Contempo- 
raneous  inter- 
prétation. 


Contempo- 
raneous  usage. 


Contemporaneoiis  Interprétation:  Usage  :  Wliat  Usage  Means  : 
Modem  Usage  :  Clear  Words  not  Controlled  by  Usage  :  What 
is  an  Ancient  Document, 

The  longer  the  period  that  elapses  between  tbe  time  of  execnting 
and  the  time  of  interpreting  a  document,  the  greater  le  the  difficulty 
in  obtaining  direct  évidence  as  to  the  meaning  of  the  words  em- 
ployed  ;  and  if  the  document  is  verj  ancient,  tbe  difficulty  becomes 
insuperable.  When  this  is  the  case,  the  meaning  of  the  words  can 
sometimes  be  arrived  at  with  a  fair  degree  of  certainty  by  ascer- 
taining  what  was  the  interprétation  placed  on  the  document 
immediately  after  its  exécution.  The  probability  is  great  that  at 
that  time  there  were  some  persons  whose  interest  it  was  to  insist 
upon  the  document  being  properly  interpreted,  and  the  fact  that  a 
particular  interprétation  was  then  placed  on  it  affords  a  great 
probability  of  the  correctness  of  such  particular  interprétation; 
and  this  probability  is  increased  if  it  is  found  that  during  a  long 
course  of  years  such  interprétation  bas  been  acquiesced  in. 

Evidence  is  admissible  as  to  the  interprétation  placed 
upon  an  ancient  document  by  pei*sons  who  lived  at,  or 
at  a  time  not  remote  from,  the  time  of  the  exécution  of 
the  document. 

The  interprétation  placed  upon  a  document  by  persons  who  lived 
at  the  time  of  its  exécution  is  usually  called  **  contemporaneous  " 
interprétation,  and  sometimes  (though  incorrectly,  because  usage 
implies  duration),  ''  the  interprétation  placed  upon  it  by  contem- 
poraneous usage." 

*^  Conteinporanea  eocpositio  est  fortissima  in  lege:  '*  Coke,  2nd  Inst. 
186. 

**  In  the  construction  of  ancient  grants  and  deeds,  there  is  no 
better  way  of  construing  them  than  by  usage,  and  contemporanea 
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expoêitio  ÎB  the  beat  way  to  go  by  :  "  per  Lord  Hardwicke,  C,  Attorney' 
General  v.  Parker  (1747),  8  Atk.  576  at  p.  677. 

In  admittîng  évidence  of  the  acts  of  the  owners  of  allotments 
onder  an  Inclosore  Act  to  explam  an  ambiguoas  award,  it  was 
said  :  *^  If  the  road  was  improperly  set  ont  at  first,  there  were 
persons  enough  interested  in  contesting  it,  who  would  not  hâve 
acquiesced  so  long:"  per  Curiam,  Wadley  v.  Bayliss  (1814),  5 
Taunt.  752  at  p.  758. 

*'  If  it  is  shown  as  it  seems  to  be  hère  that  the  donor  permitted 
withoat  objection  a  certain  usage  with  regard  to  the  surplus  funds 
for  a  number  of  years,  that  is  rather  strong  proof  of  what  was 
intended:  "  per  Lord  Brougham,  L.C.,  Attomey-General  v.  Brazenose 
Collège  (1884),  2  Cl.  &  F.  295  at  p.  817. 

Evidence  of  ^'  the  early  and  contemporaneous  application  of  the 
fonds  of  the  charity  itself  by  the  original  trustées  under  the  deed  " 
was  held  by  Tindal,  C.J.,  to  be  admissible  to  construe  the  deed  : 
Share  v.  Wilson  (1842),  9  Gl.  &  F.  855  at  p.  569. 

*'  One  of  the  most  settled  ruies  of  law  for  the  construction  of 
ambiguities  in  ancient  instruments  is,  that  you  may  resort  to  con- 
temporaneous usage  to  ascertain  the  meaning  of  the  deed  ;  tell  me 
what  you  hâve  done  under  such  a  deed,  and  I  will  tell  you  what 
that  deed  means:"  perSugden,  C,  Attomei/'Oenei'alY.  Dnimmond 
(1842),  1  Dr.  &  War.  858  at  p.  868. 

*^  Contemporaneous  usage  is,  indeed,  a  strong  ground  for  the  inter- 
prétation of  doubtful  words  and  expressions  :  "  per  Lord  Cottenham, 
Drummond  v.  Attomey-General  (1849),  2  H.  L.  C.  887  at  p.  861. 

''In  construing  such  an  instrument"  (viz.,  an  ancient  instru- 
ment), *'  you  may  look  to  the  usage  to  see  in  what  sensé  the  words 
were  used  at  that  time  :  "  per  Lord  Campbell,  Ibid.  at  p.  868. 

It  will  be  observed  that  there  is  an  ambiguity  in  the  word  Ambiguitj  in 
"usage*'  as  employed  in  thèse  judgments;  it  may  mean  either  ^o'^""»»^®" 
usage  under  the  instrument,  or  the  ordinary  usage  of  society,  which 
at  the  date  of  the  deed  affixed  to  the  words  in  it  a  meaning  différent 
from  that  which  they  now  bear  ;  but  a  comparison  of  the  judgments 
with  those  of  Sugden,  C,  in  the  same  case,  ubi  supra,  will  show  that 
the  word  was  used  in  the  former  meaning,  of  usage  under  the 
instrument. 

It  is  perhaps  worth  noticing  that  the  rule  of  contemporanea  Contempo- 
expositio  is  often  applied  to  the  interprétation  of  statutes  :  Sheppard  ^^^^^^ 
V.  Gosnold  (1671),  Vaugh.  159  at  p.  169  ;  E.  v.  Scot  (1790),  8  T.  R.  applied  ta 
602;  Corporation  of  NewcasOe  v.  AU^mey-General  (1845),  12  Cl.  &  *'**''^^- 
F.  402  at  p.  419  ;   Reg.   v.  Archbisliop   of  Canterbary  (1848),  11 
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Debates  in 
Parliament. 


Q.  B.  483  at  p.  581  ;  Montrose  Peerage  Case  (1858),  1  Macq,  H.  L. 
401.  But,  foUowing  the  ordinary  rule,  the  Courts  are  not  înfluenced 
in  the  interprétation  of  a  statute  by  anything  that  occurred  in  Par- 
liament during  the  passing  of  the  statute  :  Gorham  v,  Bishop  of 
Exeter  (1850),  5  Ex.  630  at  p.  667  ;  Barhat  v.  AUen  (1852),  7  Ex. 
609  at  p.  616  ;  Richards  v.  McBride  (1881),  8  Q.  B.  D.  119,  123. 


Evidence  of 
usage. 


Usage 
explaincd. 


Clear  words 
not  over- 
tnrned  by 
usage. 


Evidence  of  the  usage  under  an  ancient  document  is 
admissible  to  explain  any  obscurity  or  ambiguity,  but 
not  to  contradict  its  clear  and  unambiguous  terms. 

By  vsage  is  meant  the  acts  habitually  done  with  référence  to  some 
particular  matter  during  a  long  period  ;  and  when  such  acts  hâve 
been  done  by  persons  purporting  to  act  under  a  document,  they 
afford  the  best  possible  évidence  as  to  the  interprétation  ^hich  those 
persons  placed  upon  it.  Occasional  déviations  from  the  regular 
course  wUl  not  négative  the  existence  of  a  consistent  usage,  for  **  it 
foUows  almost  necessarily  from  the  imperfection  and  irregularity  of 
human  nature  that  a  uniform  course  is  not  preserved  during  a  long 
period.  A  little  advance  is  made  at  one  time,  a  retreat  at  another  ; 
something  is  added,  or  taken  away,  from  indiscrétion  or  ignor- 
ance or  through  other  causes  ;  and  when  by  the  lapse  of  years  the 
évidence  is  lost  which  would  explain  thèse  "  irregularities,  it  must 
not  be  too  hastily  assumed .  that  the  received  construction  is 
therefore  incorrect  :  Regina  v.  ArchdaU  (1838),  8  Ad.  &  EL  281  at 
p.  288. 

'*  Ancient  charters,  whether  they  be  before  time  of  memory,  or 
after,  ought  to  be  construed  as  the  law  was  taken  when  the  charter 
was  made,  and  according  to  ancient  allowance.  .  •  .  And  when 
any  claimed  before  the  Justices  in  Eyre  any  franchises  by  an 
ancient  charter,  though  it  had  express  words  for  the  franchises 
claimed  ;  or  if  the  words  were  gênerai,  and  a  continuai  possession 
pleaded  of  the  franchises  claimed,  or  if  the  claim  was  by  old  and 
obscure  words,  and  the  party  in  pleading,  expounding  them  to  the 
Court,  and  averring  continuai  possession  according  to  that  exposi- 
tion ;  the  entry  was  ever  Inquiratur  super  possessionetn  et  uêwrn^ 
&c.,  which  I  hâve  observed  in  divers  records  of  those  Eyres,  agrée- 
able  to  that  old  rule,  Optimus  interpres  rerum  usvs  :  "  Coke,  2nd  Inst. 
282;  and  see  Abbot  of  Strata  Mercella's  Case  (1591),  9  Eep.  28  b 
at  pp.  27  b,  28  a. 

**  Suppose  the  words  of  the  charter  are  doubtful,  the  usage  in  thîs 
case  is  of  great  force  ;  not  that  usage  can  overturn  the  clear  words 
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of  a  charter  :  bat  if  they  are  doubtful,  the  usage  under  the  charter 
will  tend  to  explain  the  meaning  of  them  ;  especîally  in  a  case  like 
this,  where,  before  the  charter,  the  corporation  consîsted  of  an 
indefinite  nomber  of  burgesses  by  prescription,  and  where  the 
charter  itself  added  no  new  members,  but  only  incorporated  the  old 
ones:  "  per  Lord  Mansfield,  C.J.,  Rex  v.  Varia  (1775),  1  Cowp.  248 
at  p.  250. 

"  However  gênerai  the  words  of  the  ancient  deeds  may  be  they 
are  to  be  construed  by  évidence  of  the  manner  in  which  the  thing 
bas  always  been  possessed  and  used  :  *'  per  Ellenborough,  G.J., 
Weld  V.  Hornby  (1806),  7  East,  195  at  p.  199. 

"  In  the  case  of  a  grant,  no  usage,  however  long,  can  countervail  ciear  words 
the  clear  words  of  the  instrument,  for  what  is  done  under  usurpa- 
tion cannot  constitute  a  légal  usage  :  but,  it  is  equally  clear,  that 
when  a  grant  of  remote  antiquity  contains  gênerai  words,  the  best 
exposition  of  such  a  grant  is  long  usage  under  it.  Unless,  therefore, 
the  usage  of  forty  years  ago  can  be  proved  to  bave  originated  in 
usurpation,  it  is  évidence  whence  usage  anterior  to  that  time  may 
be  presumed  :  and  such  a  length  of  modem  usage,  connected  with 
the  ancient  usage,  affords  the  strongest  exposition  of  the  meaning 
of  the  original  grant:  "per  Dallas,  C.J.,  Chad  v.  Tilsed  (1821), 
2  Brod.  &  Bing.  408  at  p.  406  ;  5  Moore,  185  at  p.  192. 

**  There  can  be  no  doubt  that  to  ascertain  the  meaning  of  an 
ancient  grant  describing  lands  as  '  the  territory  of  Clandeboy,'  paroi 
évidence  of  acts  of  ownership  is  admissible,  as  showing  what  that 
territory  included  :  "  per  Walsh,  M.R.,  Re  Belfast  Dock  Act  (1867), 
Ir.  Rep.  1  Eq.  128  at  p.  141. 

Even  évidence  of  modem  usage  is  admissible.  Modem 

^  usage, 

^*  I  have  no  doubt  that  ail  ancient  documents,  where  a  question 
arises  as  to  what  passed  by  a  particular  grant,  can  be  explained  by 
modem  usage:"  per  Parke,  B.,  Beaujoi't  (Duke  of)  v.  Swansea 
{Mayor  of)  (1849),  8  Ex.  418  at  p.  425  ;  followed  by  Malins,  V.-C, 
Corporation  of  HasUngs  v.  Ivall  (1874),  L.  R.  19  Eq.  558. 

**  As  with  respect  to  ancient  deeds  the  state  of  the  subject  at 
their  date  can  seldom  if  ever  be  proved  by  direct  évidence,  modem 
usage  and  enjoyment  for  a  number  of  years  is  évidence  to  raise  a 
presumption  that  the  same  course  was  adopted  from  an  earlier 
period  and  so  to  prove  contemporaneous  usage  and  enjoyment  at 
the  date  of  the  deed  :  "  per  Lord  Wensleydale,  Waterpark  v.  Fennell 
<1869),  7  H.  L.  C.  650  at  p.  684. 

"  Wherever  an  old  deed  is  ambiguous  in  its  terms,  modem  user 
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affords  material  aid  in  tlie  elucidation  of  its  meaning:*'  per 
Willes,  J.,  Simpson  v.  Dendy  (1860),  8  C.  B.  N.  S.  488  at  p.  478. 

**  It  is  not  to  be  disputed  that  when  the  necessity  of  the  case^ 
requires  it,  évidence  of  more  récent  usage  and  custom  may  b& 
adduced  for  the  purpose  of  explaining  old  or  obsolète,  or  even 
imperfect  expressions  to  be  found  in  ancient  documents  :  ''  per 
Bacon,  V.-C,  Earl  de  la  Warr  v.  Miles  (1880),  17  Ch.  D.  585  at 
p.  573. 

**  Usage  continued  during  living  memory,  when  there  is  nothing 
to  the  contrary,  and  when  the  question  is  one  of  prescription,  may 
no  doubt  justify  the  presumption  of  a  similar  usage  as  of  right 
from  time  immémorial:"  per  Lord  Selbome,  C,,Neill  v.  Devonshire 
{Duke  of)  (1882),  8  A.  C.  185  at  p.  156. 


Rule  not 
applicable 
where  deed  is 
clear. 


Express 
"words  not  to 
be  contra- 
dicted. 


The   rule  does  not  apply 
the  deed  is  clear. 


where  the  construction  of 


The  quotations  from  the  judgments  of  Lord  Mansfield,  G.J.,  Rex 
V.  Varlo  (1775),  1  Cowp.  248  at  p.  250,  and  of  Dallas,  C.J.,  in 
Chad  V.  Tilsed  (1821),  2  Brod.  &  Bmg.  408  at  p.  406  ;  5  Moore  186 
at  p.  192,  supi'd,  are  authorities  for  this  proposition. 

'^  If  there  is  a  deed  which  says,  according  to  its  true  construction, 
one  thing,  you  cannot  say  that  the  deed  means  something  else, 
merely  because  the  parties  hâve  gone  on  for  a  long  time  so  under- 
standing  it  :  "  per  Cranworth,  C,  Sadliei'  v.  Biggs  (1858),  4 
H.  L.  C.  435  at  p.  458. 

"  If  the  words  of  an  ancient  grant  are  ambiguous  and  leave  it  in 
doubt  whether  a  particular  place  is  or  is  not  included  in  it,  évidence 
of  acts  of  ownership  is  plainly  receivable  to  show  to  what  the  grant 
extends.  On  the  other  hand,  if  the  grant  on  its  true  construction 
excludes  the  place  in  question,  it  is  equally  plain  that  proof  of  such 
acts  is  not  receivable,  for  in  that  case  to  admit  them  would  be  to 
vary  the  written  document  by  paroi  évidence  :  '*  per  Walsh,  M.B., 
Be  Belfast  Dock  Act  (1866),  Ir.  R.  1  Eq.  128  at  p.  189. 

**  The  necessity  "  for  introducing  évidence  of  usage  "  must  be 
apparent — the  ambiguity  must  be  found  to  be  existing  :  "  per 
Bacon,  V.-C,  Earl  de  la  Wair  v.  Miles  (1880),  17  Ch.  D,  585  at 
p.  578. 

There  can  only  be  placed  on  the  words  of  the  document  a  mean- 
ing  that  they  properly  bear,  there  cannot  be  placed  on  the  words  a 
meaning  that  they  cannot  bear,  and  there  cannot  be  put  on  the 
document  such  an  interprétation  as  will  contradict  its  express 
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^ords  :  Withnell  v.  Gartham  (1795),  6  T.  R.  888  at  p.  898  ;  King 
V-  Salway  (1829),  9  B.  &  C.  424  ;  Attomey-G encrai  v.  Fishmongers* 
Co.  (Preston's  Will)  (1841),  5  My.  &  Cr-  16;  Attomey-General  v. 
Kwelme  Hospital  (1858),  17  Beav.  866  ;  Attoimey-Generalv.  St.  Cro8$ 
Ho9pital  (1853),  17  Beav.  485  ;  Attomey -General  v.  Clapham  (1855), 
4  De  G.  M.  &  G.  591  ;  Simpson  v.  Dendy  (1860),  8  C.  B.  N.  S. 
483;  Attomey-General  v.  St.  John'aHospitnl  (1865),  2  De  G.  J.  &  S. 
621  ;  Earl  de  la  Warr  v.  Miles  (1881),  17  Ch.  D.  585  at  p.  578  ;  Neill 
V.  Devanshire  (Duke  of)  (1882),  8  A.  C.  185  at  p.  156.  Cf.  Re 
Campden  Charities  (1881),  18  Ch.  D.  810. 

The  following  are  examples  of  cases  where  évidence  of  usage  has  Exampics 

beenadmitted:-  't'tS!''*' 

Ancien t  admissions  to  copyholds  by  the  description  of   **tre$ 
ucras  prati,''   followed  by  modem  admissions  to  "  three  acres  of  Pratum, 
meadoii\''  held  on  évidence  of  long  usage  to  pass  the  pnma  tonsura 
or  fore-crop  only  :  Stammers  v.  IMxon  (1806),  7  East,  200. 

An  ancient  grant,  of  wreck  was  held  on  évidence  of  long  usage  to  Wreck. 
,  hâve  passed  the  exclusive  right  to  the  soil  of  a  small  bay  :  Chad  v. 
TUsed  (1821),  2  Brod.  &  Bing.  408  ;  5  Moore,  185  ;  of  manor  and 
\n:eck  to  hâve  passed  the  sea-shore  between  high  and  low-water 
mark  :  Calmady  v.  Rowe  (1844),  6  C.  B.  861  ;  of  the  Priory  of  H., 
and  also  four  islands  to  the  said  priory  belonging,  to  wit,  the  island 
called  S.,  containing  three  acres,  &c.,  with  large  gênerai  words 
granting  wreck  of  the  sea,  flotsam,  jetsam,  &c.,  to  hâve  passed 
the  sea-shore  between  high  and  low-water  mark:  Healy  v. 
Thome  (1870),  Ir.  R.  4  C.  L.  495;  see  also  Haniilton  v.  Attomey- 
General  (1880),  5  L.  R.  Ir.  555,  another  case  on  the  same 
charter,  and  Brew  v.  Haren  (1874),  Ir.  R.  9  C.  L.  29  ;  (1877)  Ir.  R. 
11  C.  L.  198. 

Evidence  of  user  admitted  to  show  that  the  soil  passed  by  a  Pattura. 
surrender  of  "pasturam  bosci  et  subbosci  de  Haydwood  :  "  Doe  d. 
Kinglake  v.  Beviss  (1849),  7  C.  B.  456  ;  18  L.  J.  C.  P.  128. 

Ancient  grants  of  manors  held,  on  évidence  of  usage  which  was  of  Manor. 
so  long  standing  that  it  might  be  presumed  to  be  contemporaneous 
with  the  grant  itself,  to  include  the  sea-shore  between  high  and 
low-water  mark  :  Beaufort  {Duke  of)  v.  Swansea  (Mayor,  éc.^  of) 
(1849),  8  Ex.  418;  AUorney-General  v.  Jones  (1863),  2  H.  &  C; 
847  ;  88  L.  J.  Ex.  249  ;  Stuart  Moore  on  the  History  and  Law  of 
the  Shore  and  Foreshore,  p.  681. 

The  mountain  of  S.,  containing  1,700  acres,  held  by  évidence  of  Village. 
usage  to  hâve  passed  by  an  old  démise  of  **  the  village  of  8.  and 
part  of  W.  and  T.  containing  by  estimation  148  acres  :  "  Waterpark 
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V.  FenneU  (1859),  7  H.  L.  C.  650;  and  see  Brown  on  Usages  and 
Gustoms,  pp.  82  et  seq, 

A  power  of  nominating  a  schoolmaster,  given  to  "  the  vicar  and 
his  successors  and  the  churchwardens  for  the  time  being/'  held  on 
évidence  of  usage  to  be  well  exercised  by  the  vicar  and  a  majority 
of  the  churchwardens:  WithneU  v.  Gartham  (1795),  6  T.  E.  388. 
A  further  case  on  the  right  of  élection  is  Regina  v.  Didwich 
CoUege  (1851),  17  Q.  B.  600. 

"  When  a  school  is  instituted  as  a  free  grammar-school  without 
more,  it  is  a  school  to  teach  the  éléments  of  the  learned  languages  : 
jet  ...  if  there  was  an  ancient  free  grammar-school,  and  if  at 
ail  times  something  more  had  been  taught  in  it  than  merely  the 
éléments  of  the  learned  languages,  that  usage  might  ingraft  upon 
the  institution  a  right  to  hâve  a  construction  put  upon  the  endow- 
ment  différent  from  what  would  hâve  been  put  upon  it  if  a  différent 
usage  had  obtained  :  "  per  Lord  Eldon,  C,  Attoitiey-Oeneral  v. 
Hartley  (1820),  2  J.  &  W.  853  at  pp.  378,  379. 

Further  cases  to  the  same  effect  are  :  Attomey-Oeneral  v.  Mayor  of. 
Bristol  (1820),  2  J.  &  W.  294  at  p.  321;  Attorney-General  v. 
Brazenose  CoUege  (1834),  2  Cl.  &  F.  295;  Shxyre  v.  WUsoti 
(1842),  9  Cl.  &  F.  355  at  p.  568;  Attorney-General  v.  Corporation 
of  Boston  (1847),  1  De  Gex  &  Sm.  519  ;  Attoi-riey -General  v.  Murdock 
(1851),  1  De  G.  M.  &  G.  86  ;  and  In  re  Campden  Charities  (1881), 
18  Ch.  D.  310;  and  the  point  is  discussed  in  Lewin  on  Trusts 
(llth  éd.),  c.  xxi.  s.  18,  p.  619;  Tudor  on  Charitable  Trusts 
(3rd  éd.),  c.  v.  pp.  113  et  seq. 

Interprétation  by  usage  is  recognised  in  the  case  of  charitable 
trusts  by  the  Acts  7  &  8  Vict.  (1844),  c.  45,  s.  2,  and  28  &  24  Vict 
(1860),  c.  184,  s.  5,  which  apply  respectively  to  Protestant 
Dissenters  and  Boman  Catholics. 

Where  the  élection  of  a  mayor  was  by  charter  to  be  as  foUows, 
vîz.  :  '^  That  the  mayor,  aldermen,  and  burgesses,  or  the  greater 
part  of  them,  should  from  time  to  time  hâve  a  power  of  assembling 

themselves,  or  the  greater  part  of  them,  at and  should  there 

continue  till  they  or  the  greater  part  of  them  then  there  assembled 
should  choose  one  of  the  aldermen  to  be  mayor."  Held,  on 
évidence  of  usage,  that  an  élection  of  a  mayor  by  a  majority  of  the 
electors  assembled  was  good  :  Rex  v.  Va/rlo  (1775),  1  Cowp.  248. 

"Where  by  charter  Edward  IV.  granted  to  the  corporation  of 
the  city  of  London  certain  offices,  some  of  which  were  to  be 
exercised  within  the  city,  and  others  within  the  city  and  the 
liberties  thereof,  including  in  the  former  class  the  office  of  gauger. 
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Liord  Ellenboroagh,  G.J.,  held  on  tBe  évidence  of  continuoas  usage 
and  the  form  of  tiie  Lord  Mayor's  oath  that  the  corporation  cocdd 
exercise  the  office  of  gauger  not  only  in  the  city  but  also  within  the 
liberties  thereof  :  holding  that  ''  city  "  could  receive  a  wider  inter- 
prétation than  "  within  the  walls:  "  Maya)',  éc.  of  London  v.  Long 
<1807),  1  Camp.  22. 

A  covenant  for  renewal  in  a  lease  has  been  held,  on  évidence  of  CJovenant  to 
usage,  to  amount  to  a  covenant  for  perpétuai  renewal,  in  Cooke  v. 
Booth  (1778),  2  Cowp.  819   (see  the  comments  on  this  case  in 
Baynham  v.  Quy's  Hospital  (1796),  8  Ves.  295  at  p.  298),  and 
SadUer  v.  Biggs  (1868),  4  H.  L.  C.  485. 

A  deed  of  trust  of  a  rectory,  which  gave  the  right  of  élection  of  a  Misœiia- 
curate  to  the  parishioners  and  inhabitants:  Attomey-Oeneral  v. 
Parker  (1747),  8  Atk.  576;  and  an  ambiguous  inclosure  award: 
WadUy  v.  Bayliss  (1814),  5  Taunt.  752  ;  and  a  grant  of  tithes 
from  the  Crown  :  Lttcton  School  v.  Scarlett  (1828),  2  Y.  &  J.  880, 
868,  865  ;  hâve  ail  been  explained  by  évidence  of  usage. 

In  Gape  v.  Handley  (1777),  8  T.  R.  288,  n.,  the  question  whether 
the  présentation  to  a  rectory  belonged  to  the  mayor  and  alder- 
men,  or  to  the  mayor,  aldermen  and  burgesses;  in  Blankley 
V.  Winstanley  (1789),  8  T.  R.  279,  the  limite  of  the  juris- 
diction  of  magistrates;  and  in  Bradley  v.  PUots  of  Newcaêtle- 
on-Tyne  (1858),  2  El.  &  Bl.  427,  the  persons  liable  to  Tpdkj  primage  ; 
were  determined  by  évidence  of  usage.  B.  v.  BeUringer  (1792),  4 
T.  R.  810;  R.  v.  Osboume  (1808),  4  East,  827;  Bailiffi,  de.  of 
Tewke$bury  v.  BriekneU  (1809),  2  Taunt.  120;  B.  v.  Mayor  of 
Chester  (1818),  1  M.  &  S.  101  ;  R.  v.  Davie  (1887),  6  Ad.  &  El.  874, 
are  to  the  same  effect,  and  the  point  is  mentioned  in  Grant  on 
Corporations,  p.  27. 

As  already  stated,  the  force  of  usage  as  évidence  of  interpréta-  where  some 
tion  is  much  increased  when  it  has  been  the  interest  of  some  of  the  1^^^  ^^^ 
parties  to  dispute  the  correctness  of  the  established  interprétation.  »**^«™e  to 
"It  appears  to  me,"  says  Lord  Cranworth,  '^that  there  are  the 
most  satisfactory  circumstances  tending  to  show  what  the  rights  of 
the  parties  are  :  there  are,  long  enjoyment,  the  same  dealing  with 
the  property  for  a  very  great  period,  during  the  whole  of  which  it 
was  for  the  interest  of  one  party  to  resist  that  which,  nevertheless, 
he  from  time  to  time  performed  :  "  SadUer  v.  Biggs  (1858),  4  H.  L.  C. 
485  at  p.  455. 

If  évidence  of  usage  were  admissible  for  the  purpose  of  affixing  Basait  of  con- 
te the  words  in  the  document  a  meaning  that  they  do  not  properly  exprwswords, 
bear,  the  absurd  resuit  would  be  arrived  at  that  the  interprétation 
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plaœd  on  the  same  document  might  vary  from  time  to  time, 
or  that  a  person  who  acted  nnder  a  misti^e  as  to  his  rights  by 
virtue  of  an  instrument  would  be  for  ever  bound  to  act  in  the  same 
manner:  Moore  v.  Foley  (1801),  6  Ves.  282  at  p.  288;  IggvJden  v. 
May  (1807),  2  Bos.  &  Pul.  N.  E.  449  ;  Sugden,  V.  &  P.  169. 

Ancient  statutes  can  also  be  interpreted  by  usage:  i2.  v.  Scot 
(1790)  8  T.  B,  602  ;  Dunbar  (Corporation  of)  v.  Roxburghe  {Duchés 
of)  (1885),  3  Cl.  &  F.  885  ;  Reg.  v.  ArchbUhop  ofCanterbury  (1848), 
11  Q.  B.  488  at  p-  581  ;  Sharpley  v.  Overseers  of  Mablethorpe 
(1854),  8  El.  &  Bl.  906  ;  Esdaile  v.  Assessment  Comvdttee  of  City  of 
London  Union  (1887),  19  Q.  B.  D.  481,  at  p.  487.  But  if  the  words 
of  the  statute  are  clear,  an  interprétation  which  contradicts  them 
eannot  be  supported  on  the  ground  of  usage  :  Sheppard  v.  Oomold 
(1671),  Vaugh.  159  at  p.  170  ;  Dunbar  (Corporation  of)  v.  Roxburghe 
(Duchess  of)  (1835),  3  Cl.  &  F.  335  ;  Regina  v.  ArchUshop  of 
Canterbury  (1848),  11  Q.  B.  483  at  p.  581  ;  Attomey-General  v. 
Rochester  (Corporation  of)  (1854),  5  De  G.  M.  &  G.  797,  per 
Tumer,  L.J.,  at  p.  822  ;  HamUton  v.  Baker  (1889),  14  Ap.  Ca.  209, 
per  Lord  Macnaghten,  at  p.  222. 

The  only  case  in  which  the  question  when  a  deed  becomes 
ancient  bas  been  discussed  appears  to  be  North  Eastcrn  Ry.  Co.  v. 
HattingSy  [1900]  A.  C.  260,  a  case  on  a  lease  dated  in  1854  ;  and  in 
that  case  Lord  Davey  said  :  ^'  I  hâve  formed  my  opinion  on  what 
is  to  be  found  within  the  four  corners  of  the  instrument  to  be 
construed  without  adverting  to  the  fact  that  the  actings  of  the 
parties  for  forty-three  years  before  the  commencement  of  the  action 
hâve  been  inconsistent  with  the  views  taken  by  your  Lordships.  I 
do  not  think  that  I  could  properly  advise  your  Lordships  to  hold 
that  the  actings  of  the  parties  during  that  period,  which  does  not 
exceed  the  limits  of  living  memory,  is  évidence,  upon  which  you  can 
act  without  othçr  grounds  for  doing  so,  of  a  lost  agreement  varying 
that  of  1854,  or,  which  is  the  same  thing  in  another  form,  adopt 
the  construction  acted  on  by  the  parties  as  '  contemporanea  expositio.* 
To  do  so  would  be  inconsistent  with  what  was  said  by  Lord 
Blackbum  and  Lord  Watson  in  this  House  in  Clyde  Trustées  v. 
Laird  (1888),  8  A.  C.  658,  speaking  in  1888  of  an  Act  passed  in  1858, 
and  so  far  as  I  know  would  be  unsupported  by  any  authority  :  " 
Ibid.  at  pp.  268,  269. 

**  I  hâve  only  to  add  that,  in  my  opinion,  such  usage  as  has  in 
this  case  been  termed  *  contemporanea  expositio,*  is  of  no  value 
whatever  in  construing  a  British  statute  of  the  year  1858.  When 
there  are  ambiguous  expressions  in  an  Act  passed  one  or  two 
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centuries  ago,  it  may  be  legitimate  to  refer  to  the  construction  pat 
upon  thèse  expressions  throughout  a  long  course  of  years  by  the 
ananimous  consent  of  ail  parties  interested  as  evidencing  what 
must  presumably  bave  been  the  intention  of  the  Législature  at  that 
remote  period.  But  I  feel  bound  to  construe  a  récent  statute 
according  to  its  own  terms  when  thèse  are  brought  into  controversy 
and  not  according  to  the  views  which  interested  parties  may  bave 
hitherto  taken:  and  in  determining  the  true  import  of  such  a 
Btatate  it  appears  to  me  to  be  quite  immaterial  to  consider  whether 
it  was  passed  in  the  year  1858  or  1888  :  "  per  Lord  Watson, 
Trustées  of  Clyde  Navigation  v.  Laird  (1883),  8  A.  C-  668  at 
p.  678. 
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Chronology:  Calendar:  Feoêt  Dayi  are  New  Style  :  Year:  LeapYeof: 
Quarter  :  Per  Annum  :  Month  :  Day  :  Day  is  IndivisibU  :  Except 
where  necessary  to  distinguish  Acts  done  on  same  Day  :  **From  "  a 
Day,  Day  is  Excluded:  Commencement  "on'*  a  Day,  Day  u 
Included:  "  From'*  an  Event,  Day  on  which  event  happem  is 
Included:  **  TilV'  and  '*  Untir  are  Ambiguous:  ''Ta''  and 
"  From  "  with  regard  to  place  :  Deed  takes  Effectfrom  Delivery: 
Evidence  admissible  to  prove  Date  :  Constnu^on  of  Référence  to 
Date  :  Parties  :  Baptismal  Names  :  Reputed  Wife  :  Divorcée 
Woman  :  Incorrect  Names  :  Firms  :  Class  :  Corporation  :  Faite 
Addition. 

Having  thuB  far  discussed  the  gênerai  raies  applicable  to  ti^ 
constraction  of  deeds,  it  is  proposed  to  consider  the  varioas  clauses 
in  deeds  in  the  order  in  which  they  usaally  occor,  and  since  mos^ 
deeds  commence  with  the  date  and  parties,  those  are  the  first 
clauses  to  be  discussed. 

But  before  discussing  the  cases  relating  to  the  dates  of  deeds,  ii 
is  convenient  to  consider  the  question  of  time  generally. 

The  dating  of  mediaeval  documents  is  sometimes  a  source  of 
confusion  :  there  are  two  main  causes  of  error. 

First,  a  discrepancy  as  to  the  commencement  of  the  Christian 
era,  which  is  now  reckoned  to  hâve  begun  on  January  Ist,  a.d.  1» 
but  which,  according  to  Dionysius,  began  on  what  is  now  called 
March  25th,  b.c.  1,  and  according  to  others,  began  on  what  is  now 
called  March  26th,  a.d.  1. 

Secondly,  a  discrepancy  as  to  the  day  and  month  in  which  th^ 
year  begins. 

In  England,  Ghristmas  Day  was  regarded  as  the  first  day  of  the 
year,  at  any  rate  from  the  seventh  century  until  the  twelfth 
centuiy,  when  March  26th  began  to  supersede  Ghristmas  Day,  ^^ 
by  the  end  of  the  thirteenth  century  had  superseded  it,  and  con- 
tinued  to  be  the  officiai  first  day  of  the  year  until  1762,  when  the 
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first  day  of  the  year  was  changea  to  January  Ist,  by  the  statute  24 
Geo.  U.  (1751),  c.  28,  which  made  the  year  1761,  whioh  began  on 
March  25th,  to  end  on  December  Slst,  and  the  year  1752  and  ail 
sabsequent  years  to  begin  on  January  Ist.  This  statute  merely 
gave  officiai  récognition  to  what  had  for  a  long  time  been  the 
popular  practice,  and  it  is  probable  that  many  légal  documents  were 
before  1752  dated  as  though  the  year  began  on  January  lst« 

The  civil  calendar  of  ail  European  countries,  and  of  ail  countries  Jniian 
the  civilisation  of  which  is  European  in  its  origin,  has  been  adopted  ^«ndar. 
from  the  Boman  calendar,  which  was  established  on  a  scientific 
basis  in  the  dictatorship  of  Julius  Caesar,  and  is  called  the  ''  Julian 
calendar."  It  came  into  force  on  January  Ist  in  the  year  45  b.c. 
It  was  based  on  the  assumption  that  the  length  of  the  solar  year 
is  ezactly  865^  days,  and  accordingly  three  out  of  every  four  years 
consisted  of  865  days  and  the  fourth  year  of  866  days,  an  inter- 
calary  day  being  added  in  February.  But  as  the  length  of  the 
year  is  really  somewhat  less  than  865^  days,  there  arose,  in  course 
of  time,  a  considérable  divergence  between  the  dates  upon  which 
8uch  natnral  events  as  the  equinoxes  and  solstices  occurred,  and 
the  dates  on  which  they  had  occurred  when  the  calendar  came 
into  force.  Thus  the  vemal  equinox,  which  had,  when  the  Julian 
calendar  was  made,  occurred  on  March  25th,  had  at  the  time  of 
the  Council  of  Nice  (825  a.d.)  retrograded  to  March  21st,  and  in 
1582  to  March  llth. 

In  the  latter  year,  under  the  auspices  of  Pope  Gregory  XIII.,  the  Gregorian 
calendar  was  reformed  for  two  purposes.  First,  in  order  to  restore  ^«"<^- 
the  nominal  dates  of  the  natural  events  of  the  year  to  the  dates  on 
which  they  had  occurred  at  the  time  of  the  Council  of  Nice  {e.g.y 
the  vemal  equinox  from  March  llth  to  March  21st),  the  ten  days 
between  October  4th  and  October  15th  were  omitted  from  the 
calendar  for  one  year;  that  is  to  say,  the  natural  day  following 
October  4th  was  called  October  15th,  and  that  year  consisted  of  855 
days  only.  Secondly,  in  order  to  prevent  a  similar  divergence  in 
the  future,  the  number  of  intercalary  days  in  400  years  was  reduced 
by  three  by  treating  a  centenary  year  which,  according  to  the  Julian 
calendar,  would  hâve  been  a  bissextile  or  leap  year,  as  a  common 
year  of  865  days,  unless  its  number  was  exactly  divisible  by  400. 
Thus,  according  to  both  the  Julian  and  Gregorian  calendars,  the 
year  1600  was  a  bissextile  year,  but  the  years  1700, 1800,  and  1900, 
which,  according  to  the  Julian  calendar  would  hâve  been  bissextile, 
^ere,  according  to  the  Gregorian  calendar,  not  bissextile. 
The    Gregorian    calendar     was    promulgated     by     brief    of 
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Gregory  XIII.  in  March,  1582,  and  adopted  in  the  same  year 
by  many  European  coontries,  bat  was  introdaced  into  the 
British  Dominions  of  George  II.  by  the  above-mentioned  statate, 
24  Geo.  II.  (1751),  c.  28,  when  the  necessary  correction  in  the 
calendar  was  made  by  omitting  from  the  calendar  for  1752  the 
eleven  daye  between  September  2nd  and  September  14th,  and  the 
Gregorian  arrangement  of  intercalary  days  was  adopted.  Borne 
ofiScial  anomalies  are  explainable  by  référence  to  the  unreformed 
calendar  ;  thus  April  5th,  which  is  the  day  before  Old  Lady  Day 
and  the  last  day  of  the  old  officiai  year,  is  still  the  day  to  which 
dividends  on  Government  stocks  are  calcolated. 

Tables  of  the  dates  of  the  years  of  the  Sovereigns  of  England, 
methods  of  determining  the  dates  of  the  beginnings  and  ends  of 
the  law  terms  before  1752,  and  the  dates  of  the  beginnings  and 
ends  of  the  terms  from  1752  to  1880  inclusive,  are  to  be  foond  in 
Sweet's  Jarman  and  Bythewood,  vol.  1,  pp.  188  et  seq,  (3rd  éd.). 

Since  the  reformation  of  the  calendar,  Michaelmas  and 
Martinmas  (and  on  the  same  principle  the  other  feast 
days)  mean  in  deeds  Michaelmas  and  Martinmtis  according 
to  the  new  style,  unless  a  contrary  meaning  can  be  derived 
from  the  context,  and  évidence  is  not  admissible  to  prove 
the  contrary. 

A  tenant,  af ter  holding  for  a  few  years  on  a  paroi  agreement  from 
Old  Michaelmas,  took  a  lease  to  hold  from  the  feast  of  St.  Michael. 
After  the  expiration  of  the  lease  he  held  over.  Notice  to  qoit  was 
given  for  Old  Michaelmas,  but  it  was  held  bad,  and  no  évidence  was 
admissible  to  show  that  in  the  lease  the  feast  of  St.  Michael  meant 
Old  Michaelmas,  unless  there  had  been  in  the  lease  a  référence  to 
the  prier  holding  (which  there  was  not)  :  Doe  d.  Spker  v.  Lea 
(1809),  11  East,  812. 

In  a  pleadîng  Martinmas  means  November  llth,  and  not 
November  28rd  (Old  Martinmas),  and  no  eztrinsic  évidence  ought 
to  be  received  to  explain  the  record:  Smith  v.  Walton  (1882), 
8  Bing.  285  ;  1  Moore  &  S.  880;  1  L.  J.  N.  S.  C.  P.  85. 

But  if  there  be  a  paroi  letting,  évidence  of  the  custom  of  the 
country  that  Michaelmas  means  Old  Michaelmas,  or  Lady  Day,  Old 
Lady  Day,  is  admissible. 

In  ejectment,  the  custom  of  the  country  that  ail  holdings  from 
Michaelmas  meant  from  Old  Michaelmas  being  admitted,  held  that 
a  notice  to  quit  at  Michaelmas  must  be  regarded  as  notice  to  quit 
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:at  Old  Michaelmas,  and  therefore  regular:   Farley  d.  Mayor  of 
■Canterhury  v.  Wood  (1794),  1  Esp.  198. 

Where  there  was  a  letting  by  paroi  from  Lady  Day,  it  was  held 
that  évidence  of  the  custom  of  the  country  was  admissible  that  Lady 
Day  meant  Old  Lady  Day:  Doe  d.  Hall  v.  Benson  (1821),  4  B.  & 
Aid.  688. 

A  year  usually  means  a  period  of  twelve  calendar  Meaningof 
months,  calculated  either  from  Ist  January  or  from  any  ^^^' 
other  named  day,  and  consisting  of  365  days  in  common 
years  and  of  366  days  in  leap  years. 

**  The  space  of  a  year  is  a  determinate  and  well-known  period,  con- 
sisting commonly  of  865  days;  for  though  in  bissextile  or  leap 
jrears  it  consists  properly  of  866,  yet  by  the  statute  21  Hen.  III. 
(1236)  the  increasing  day  in  the  leap  year,  together  with  the  pre- 
<^eding  day,  shall  be  accounted  for  one  day  only  :  "  Blackst.  Com. 
Bk.  U.  (3rd  éd.  p.  140).  The  statate  (which  is  in  Boffhead's  édition 
m  Hen.  in.,  and  in  the  Statutes  of  the  Reahn  40  Hen.  HI.  (1255)  ) 
related  to  essoins  only,  and  was  repealed  by  42  &  48  Vict.  c.  69 
<The  Civil  Procédure  Acts  Repeal  Act,  1879). 

A  hiring  on  13th  October,  1807,  to  serve  till  llth  October  follow-  Leap  year. 
ing,  held  not  a  service  for  a  year,  although  the  year  1808  was  a 
leap  year.  ''  In  those  years  which  consist  of  366  days  a  hiring  and 
service  for  a  year  mast  be  for  that  same  number  of  days  :  in  like 
manner  as  when  the  year  has  365  days  it  must  hâve  continoance 
-during  that  number  :  "  per  Lord  EUenborough,  C.J.  "  One  day  was 
wanting  to  complète  the  year,  for  in  leap  year  the  statute  enacts 
that  the  year  shall  consist  of  366  days  :  "  per  Bayley,  J.  "  The 
statute  for  regulating  the  bissextile  year  ordains  that  in  leap  year 
the  intercalary  day  with  the  day  preceding  it  shall  be  accounted  as 
one  day  :  "  per  Holroyd,  J.,  R.  v.  Inhabitants  of  Worminghall 
<1817),  6  M.  &  S.  350. 

Condition  for  re-entry  on  non-payment  of  rent  at  Michaelmas  or  Qoarter. 
by  the  space  of  a  quarter  of  a  year  after.  Held,  that  91  days  made 
«  quarter,  the  law  paying  no  regard  to  the  six  hours  over,  *'  and  note 
that  every  quarter  of  a  year  contains  in  it  91  days,  which  make  13 
weeks,  and  half  a  year  contains  182  days,  but  the  year  365  days:  " 
Anon.  (1575),  3  Dyer,  345  a,  pi.  5. 

But  in  some  cases  a  year  has  been  held  to  mean  a  period  less  From  feast 
than  365  days.    Thus,  a  hiring  from  Whitsuntide  to  Whitsuntide  ^  ^®^*' 
is  a  hiring  for  a  year  though  there  be  in  fact  less  than  365  days 
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between  the  two  feasts:  R.  v.  Inhabitants  of  Newètead  (1769),  Burr* 
S.  C.  669. 

Yearly  offices.  A  municipal  chai*t6r  provided  that  the  capital  burgesses  and 
common  council  should  nominate  and  elect  on  the  Monday  before 
Michaelmas  a  person  to  be  mayor  for  one  whole  year  thence  next 
ensuing,  and  that  he  should  take  certain  oaths  before  executing  th& 
office  on  the  Friday  after  Michaelmas.  None  who  had  once  borne 
the  office  of  mayor  should  be  again  elected  within  the  space  of 
three  years  next  ensuing  the  end  of  bis  office  of  mayoralty.  Held 
that  three  years  meant  years  of  office,  and  not  calendar  years,  and 
therefore  a  person  who  had  served  as  mayor  might  be  promoted  to 
the  same  office  as  soon  as  three  mayoralties  had  intervened  ;  also 
that  a  person  became  mayor  when  he  was  sworn  in,  not  when  he 
was  elected  :  R.  v.  Suyer  (1880),  10  B.  &  C.  486. 

"Perannum/'  In  cases  to  which  the  Âpportionment  Act  does  not  apply,  if  a 
payment  of  a  certain  sum  is  to  be  made  ''in  each  year  *'  or  '*per 
annum,"  the  sum  is  not  apportionable,  and  is  only  payable  in 
respect  of  a  completed  year,  but  if  the  payment  is  ''  at  the  rate  of 
80  much  a  year,"  the  sum  is  apportionable  and  payable  in  respect  of 
incomplète  years. 

Articles  of  association  provided  that  ''  the  board  shall  be  entitled 
to  reçoive  by  way  of  rémunération  in  each  year  5,000/."  Ilcld 
that  rémunération  could  only  be  claimed  for  a  complète  year. 
"  Art.  81  does  not  give  rémunération  at  the  rate  of  6,000/.  a  year, 
but  only  provides  that  the  board  shall  be  entitled  to  reçoive  by  way 
of  rémunération  in  each  year  5,000/.  :  "  per  Cozens-Hardy,  J., 
Salton  V.  New  Beeston  Cycle  Co.,  [1899]  1  Ch.  775  at  p.  779. 

Articles  of  association  provided  that  '*  the  directors  shall  be  paid 
out  of  the  f  unds  of  the  company  ...  a  sum  of  100/.  per  annum  to 
each  director"  as  rémunération.  Held  that  that  sum  was  not 
apportionable  and  the  directors  were  not  entitled  to  any  rémunéra- 
tion for  the  seven  months  preceding  the  liquidation.  **  If  ...  the 
words  had  been  at  the  rate  of  .../.,  I  suppose  there  can  be  no 
question  that  the  sums  would  be  apportionable  :  '*  per  Wright,  J.» 
In  re  Central  de  Kaap  Gold  Mines  (1899),  69  L.  J.  Ch.  18. 

"  In  each  Wheie  something  is  to  be  done  in  each  year,  year  means 

a  calendar  year  from  Ist  January  to  31st  December. 

Section  26  of  the  Companies  Act,  1862,  provides  that  a  list 
of  shareholders  shall  be  made  "  once  at  least  in  every  year." 
Section  49,  that  a  gênerai  meeting  shall  be  held  ''  once  at  least  in 
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every  year."    Held  that  year  meant  calendar  year  f rom  lat  January 
to  8l8t  December,  and  not  a  period  reckoned  from  incorporation 
to  the  anniversary  of  incorporation  :   Gihson  v.  Barton    (1875), , 
t..  R.  10  Q.  B.    29. 

Month^  unless  the  context  or  other  admissible  évidence  ^eaning  of 
shows  the  contrary,  means  lunar  month  in  ail  documents  ^^mh, 
except  (i.)  ecclesiastical  documents  ;  (ii.)  mercantile  docu- 
ments (quaere  in  the  city  of  London  only  :  per  Farwell, 
J.,BrunerY.  Moore^  [1904]  1  Ch.  305);  (iii.)  statutes  since 
1850  (13  &  14  Vict.  (1850),  c.  21,  s.  4;  Interprétation 
Act,  1889  (52  &  53  Yict.  c.  63),  s.  3)  ;  and  (iv.)  Rules  and 
Orders  of  Court,  &c.  (R.  S.  C.  Ord.  LXIV.,  r.  1;  County 
Court  Eides,  1903,  Ord  LV.)  ;  and  lunar  month  is  a  period 
of  twenty-eight  days. 

"  A  month,  mensis,  is  regularly  accounted  in  law  twenty-eight 
dayes,  and  not  according  to  the  solar  month  nor  according  to  the 
kalendar,  unlesse  it  be  for  the  accoont  of  the  laps  in  a  quare 
ivipedit  :"  Co.  Litt.  135  b. 

The  Magna  Garta  provides  that  the  Coanty  Court  shall  be 
holden  de  mense  in  mensem,  "  and  there  is  to  be  accounted  twenty- 
eight  dayes  to  the  legall  month  in  this  case,  and  not  according  to 
the  month  of  the  kalender  :  "  Go.  2  Inst.  71,  n.  2. 

By  27  Hen.  YIU.  (1585)  c.  16,  bargains  and  sales  of  land  were 
reqnired  to  be  enroUed  within  six  months  after  the  date  thereof . 
''  The  six  moneths  shall  be  accounted  after  the  computation  of 
twenty-eight  dayes  to  the  moneth:  "  Co.  2  Inst.  674,  n.  10;  Tlwmas 
V.  Popham  (1562),  2  Dyer,  218  b. 

By  81  Eliz.  (1588)  c.  7,  a  penalty  of  10t.  was  imposed  for  every 
month  that  an  offence  continued.  *'  This  moneth  is  to  be  accounted 
according  to  the  computation  of  twenty-eight  daies  :  '*  Co.  2  Inst. 
788,  n.  4. 

''  The  space  of  a  month  is  more  ambiguous  :  "  (se.  than  that 
of  a  year)  *'  there  being  in  common  use  two  ways  of  calculating 
months;  either  as  lunar,  consisting  of  twenty-eight  days,  the 
supposed  révolution  of  the  moon,  thirteen  of  which  make  a  year  ; 
or  as  calendar  months  of  unequal  lengths  according  to  the  Julian 
division  in  our  common  almanacs  commencing  at  the  calends  of 
eacb  month  whereof  in  a  year  there  are  only  twelve.  A  month  in 
law  is  a  lunar  month^  or  twenty-eight  days,  unless  otherwise 
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ezpressed  ;  not  only  because  it  is  always  an  uniform  period,  but 
because  it  falls  natorally  into  a  quarterly  division  by  weeks. 
.Therefore,  a  leaae  for   '  twelve  months  '  is  only  for  forty-eight 

**  A  twelve-      weeks,  but  if  it  be  for  '  a  twelvemonth/  in  the  singular  number, 

month."  jj  jg  g^^^^  j^j.  ^Yxe  whole  year  :  "  Blackst.  Corn.  Bk.  U.  (8th  éd. 

p.  141). 

In  a  contract  at  law  month  means  a  lunar  month,  onless  there  is 
admissible  évidence  of  an  intention  in  the  parties  using  the  word 
to  dénote  a  calendar  month  :  Sug.  Y.  &  F.  (14th  éd.)  p.  257. 

Contracts  re-  It  may  be  observed  that  even  in  a  contract  for  or  connected  with 
"^  ^°  '  the  sale  of  land  the  ter  m  month  means  piimâ  facie  a  lunar  month, 
although  it  may  be  construed  a  calendar  month  if  from  the  coniext 
or  from  the  surrounding  circumstances  at  the  time  of  making  the 
contract  such  appears  to  bave  been  the  intention  of  the  parties  : 
Dart,  Y.  &  P.  c.  10,  s.  1  (7th  éd.  p.  505)  ;  and  to  the  same 
effect  Woodfall,  Landlord  and  Tenant  c.  6,  s.  2  (17 th  éd.  p.  250). 

Condition  of        Where  a  condition  of  re-entry  was  on  non-payment  of  the  rent 

i«î^.  ^  ^^  by  ^^^  space  of  one  month  after  each  quarter,  and  the  demand  of 
the  rent  was  the  28th  day  after  Christmas.  Heldy  it  was  good  : 
Kirby  v.  Green  (1573),  Lut.  1131  at  p.  1189  ;  2  Nel.  Lut.  461. 

Submission  to  By  deed  of  submission  to  arbitration  an  umpire's  award  was  to 
be  binding  "  so  as  it  be  made  within  six  months  next  after  the  date 
of  his  appointment  ;  "  on  August  16th  the  umpire  was  appointed 
and  made  his  award  on  February  12th,  1817.  Held  that  months 
meant  lunar  months  and  that  the  award  was  bad  :  In  re  Swinford 
and  Hom  (1817),  6  M.  &  S.  226. 

Auctioneer.  The  défendants  employéd  the  plaintiff,  who  was  an  auctioneer, 
to  sell  land  upon  certain  tenus  as  to  commission,  '*  half  per  cent,  if 
not  sold  at  auction  or  within  two  months  after."  The  auction  was 
held  on  6th  August,  1845,  and  on  2nd  October  the  lands  were  sold 
private  contract.  Held  that  months  meant  lunar  months. 
It  is  also  clear  that  '  months  '  dénote  at  law  '  lunar  months,' 
unless  there  is  admissible  évidence  of  an  intention  in  the  parties 
using  the  word  to  dénote  '  calendar  months  :  '  '*  per  Denman,  G. J., 
Simpson  v.  Margitson  (1847),  11  Q.  B.  28  at  p.  81. 

Engrayer.  The  défendant  agreed  to  engrave  a  picture  ''  in  twenty-one  months 

from  the  date  of  the  receipt  of  the  picture,  having  the  original 
picture  in  my  possession  at  intervais  as  may  be  agreed  between 
ourselves  for  fourteen  months."  Month  in  this  contract  means  lunar 
month.  ''  The  law,  in  ail  cases  not  mercantile  transactions  in  the  city 
of  London,  as  to  the  meaning  of  the  word  month,  meant  lunar  month. 
In  ail  mercantile  transactions  in  the  city  of  London  a  month  means 
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calendar  montb.  Bat  that  is  not  the  case  hère.  The  défendant  is 
not  a  mercantile  man,  and  I  shall  hold  that  in  this  contract  month 
means  lonar  month,  unless  there  is  some  évidence  to  show  that 
calendar  month  was  meant  :  "  per  Erle,  C.J.,  Turner  v.  Barlow 
(1863),  3  F.  &  F.  946  at  p.  949.  So  in  an  agreement  for  hiring  Hiripg 
fomitare,  month  was  held  to  be  lunar  month  :  Hutton  v.  Brown  ^^"^^^^^^• 
(1881),  45  L.  T.  343. 

By  an  agreement,  dated  29th  September,  1902,  the  défendant  Option  to 
granted  to  the  plaintiff  the  exclusive  option  to  purchase  "  during  ^ten^ 
the  period  of  six  months  ''  from  the  date  thereof  certain  letters 
patent.  The  plaintiff  and  défendant  were  both  aliens  residing 
temporarily  in  London.  In  an  action  for  spécifie  performance  it 
was  held  that  months  meant  lunar  months  :  Bmner  v.  Moore, 
[1904]  1  Ch.  305. 

To  the  above  examples  may  be  added  the  foUowing  cases  on  statutcs 
statutes  prier  to  1850,  in  each  of  which  month  was  held  to  be  P"^^  ^"^  ^®^^' 
lonar  month  : — Dormery.  Smith  (1601),  Cro.  Eliz.  835  ;  Wethered's 
Case  (1613),  2  EoU.  Ab.  521  c,  pi.  3  ;  Brown  v.  Spence  (1663), 
1  Lev.  101  ;  R.  v.  Peckham  (1697),  Comb.  439  ;  Lacan  v.  Hooper 
(1795),  6  T.  R.  224  ;  Hurd  v.  Leach  (1804),  6  Esp.  168  ;  Crooke  v. 
McTavish  (1823),  1  Bing.  307. 

In  old  law  proceedings  month  meant  lunar  month:    TuUet  v.  Oldlawpro* 
Linjield  (1764),  3  Burr.  1455.     "  In  légal  proceedings  the  months  ^^^"^ 
mean  lunar  months  unless  the  contrary  appear  to  be  the  meaning 
from  the  subject-matter  to  which  that  term  is  applied  :  "  per  Bayley, 
J.,  Johnstone  v.  Hudleston  (1825),  4  B.  &  C.  922  at  p.  932.     But 
the  time  allowed  for  rédemption  in  a  foreclosure  decree  is  to  be  Foreclo6iir& 
ealeulated  according  to  calendar  and  not  lunar  months  :   Anon.  <^®cr®«8. 
(1740),  Bamard.  Ch.  Rep.  324  ;  2  Eq.  Ca.  Abr.  605,  pi.  38  ;  and  see 
per  Fry,  J.,  in  Hutton  v.  Brown  (1881),  45  L.  T.  343. 

The  context  may  show  that  month  means  calendar  month.  Context. 

ThuB  where  a  sale  was  made  on  January  24th,  abstract  to  be  Agreement 
delivered  in  a  fortnight  and  to  be  retumed  at  the  end  of  two  ^*^^^®- 
months,  draft  to  be  delivered  in  three  months  and  to  be  returned 
in  four  months,  final  payment  to  be  made  on  June  24th  following, 
(which  made  five  calendar  months  from  the  sale),  it  was  held 
that  months  meant  calendar  months:  Lang  v.  Gale  (1813),  1 
M.  &  S.  111. 

The  défendant  became  tenant  of  the  promises  on  29th  October,  Tenancy 
1810,  under  an  agreement  by  which  he  was  always  to  be  subject  to  ^^^^^^'^^^^ 
qoit  at  three  months'  notice,  it  was  held  by  Lord  Ellenborough 
that  this  was  a  holding  from  three  months  to  three  months,  and 
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therefore  calendar  months  were  intended  :  Kemp  v.  Derrett  (1814), 
8  Camp.  510. 

A  tenancy  agreement  dated  December,  1829,  was  ''  for  the  term  of 
six  months  from  the  Ist  of  January  next,  and  so  on  from  six 
months  to  six  months  until  one  of  the  said  parties  shall  give  to  the 
other  of  them  six  calendar  months'  notice  in  writing  to  détermine 
the  tenancy,  at  and  under  the  rent  of  18/.  for  every  six  months,  the 
first  payment  to  be  made  on  the  Ist  day  of  Joly,  1880."  Held, 
month  meant  calendar  month  :  Reg.  v.  Chatcton  (1841),  1  Q.  B.  247. 

The  foUowing  are  cases  relating  to  ecclesiastical  affairs  in  which 
month  has  been  held  to  mean  calendar  month  : — Go.  2  Inst.  361, 
n.  28;  2  Bl.  Com.  276;  Cateshy'ê  Case  (1607),  6  Eep.  61  b; 
Cro.  Jac.  166;  Yelv.  100;  Jenk.  Cent.  282;  Copley  v.  CoUins 
(1616),  Hob.  179  ;  Doctor  Clea  and  1m  Chaplain  (1626),  Litt.  Eep. 
19  ;  Shai-p  v.  Hubbard  (1675),  2  Mod.  58  ;  Bwton  v.  Woodward 
(1692),  4  Mod.  95  ;  1  Show.  K.  B.  868  ;  Comb.  191  ;  Skinner,  318. 
The  Case  of  AWany  and  Bishop  of  S.  Asaph  (1585),  1  Léon.  81, 
seems  to  be  contra. 

In  mercantile  documents  month  means  calendar  month. 

In  the  older  cases  the  judges  seem  to  hâve  held  that  even  in 
mercantile  documents  month  meant  lunar  month. 

Défendant  covenanted,  upon  payment  of  5001.  within  one  month 
next  foUowing,  to  transfer  certain  shares.  Plaintiff  tendered  50M. 
after  twenty-eight  days  but  within  a  calendar  month.  Held,  month 
meant  lunar  month  :  Barksdale  v.  Morgan  (1698),  4  Mod.  185. 
Jocélyn  v.  Hawkins  (1720),  1  Stra.  446.    But  this  is  not  now  the  law. 

In  debt  on  a  bond  it  was  pleaded  that  the  money  was  lent  from 
August  24th  to  May  24th,  and  proved  that  it  was  lent  for  nine  months. 
It  was  objected  that  this  was  a  variance,  for  months  must  be  lunar; 
but  the  Chief  Baron  (Gilbert)  thought  it  well  enough,  the  gênerai 
understanding  being  of  calendar  months  in  cases  of  this  nature  : 
Titus  V.  The  Lady  Preston  (1726),  1  Stra.  652. 

Lord  Kenyon  left  it  to  the  jury  to  say  whether  a  month  in  a 
charter-party  meant  a  lunar  or  a  calendar  month  ;  the  jury  said  it 
was  a  calendar  month  :  JoUy  v.  Young  (1794),  1  Esp.  185. 

Wines  were  sold  "at  twelve  months*  crédit"  and  spirits  "at 
four  months*  crédit."  "  In  commercial  matters  *  a  month  '  always 
means  a  calendar  month.  In  bills  of  exchange,  promissory  notes, 
invoices,  times  of  crédit,  and  everything  else  relating  to  com- 
mercial matters,  it  is  so,  and  I  know  of  no  instance  to  the  contrary  :  " 
per  PoUock,  C.B.,  Haii  v.  Middleton  (1845),  2  Car.  &  Kir.  9  at 
p.  10. 
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But  in  Bruner  v.  Moore,  [1904]  1  Ch.  805  at  p.  811,  it  was  said  Quaerein 
by  Farwell,  J.,  that  the  exception  does  not  apply  to  ail  mercantile  °  ^^  ^°  ^* 
documents.  '*  If  any  such  exception  be  set  up  it  must  be  proved  in 
each  case  (anless  judicially  recognised)  as  a  customary  usage  in 
the  particular  trade  or  place."  The  exception  is  judicially  recog- 
nised as  to  mercantile  transactions  in  the  city  of  London  :  per 
Erle,  C.J.,  Tumer  v.  Barlow  (1868),  8  F.  &  F.  946  at  p.  949.  The 
dictum  of  Littledale,  J.,  in  Reg.  v.  Inhabitants  of  Chaivton  (1841), 
1  Q.  B.  247,  was  not  meant  to  go  further  :  per  Farwell,  J.,  Bf^unei-  v. 
Moore,  [1904]  1  Ch.  805  at  p.  811. 

Month  was  also  held  to  mean  calendar  month  in  certain  cases  on  statutes  prior 
fltatutes  prior  to  1850,  viz.  :  Wiight  v.  Wheaûey,  Noy,  87  ;  iî.  v.  ^  ^^^• 
Cmsens    (1664),    1    Sid.   186;     Devereux    v.    Bradstreet    (1784), 
Wallis,  888  ;  Biddulph  v.  St.  John  (1805),  2  Sch.  &  Lef.  521. 

A  calendar  month  ends  upon  the  day  in  the  next  ensuing  month  When  month 
having  the  same  number  as  that  on  which  the  computation  began, 
bat  if  the  next  ensuing  month  has  no  day  which  bas  the  same 
nomber  as  that  on  which  the  computation  began,  then  the  calendar 
month  ends  on  the  last  day  of  the  next  ensuing  month,  and  where 
day  is  treated  as  a  period  of  twenty-four  honrs  at  the  same  hour  as 
that  on  which  the  computation  began  :  Freeman  v.  Read  (1868), 
4  B.  &  S.  174;  Migotti  v.  Colviîle  (1879),  4  C.  P.  D.  288. 

A   day  is  a  period  of  twenty-fonr  hours  and  each  Meaning  of 
calendar  day  commences  at  midnight,  the   instant  of     ^' 
midnîght  being  common  to  both  the  preceding  and 
succeeding  day. 

''  Now  divers  nations  begin  the  day  at  divers  times  •  .  .  the 
Aegyptians  and  Bomanes  from  midnight  :  and  so  doth  the  law  in 
England  in  many  cases  :  '*  Go.  Litt.  185  a  ;  2  Bl.  Gom.  141. 

Although  a  day  consists  of  a  period  of  twenty-four  Dayisindi- 
hourSy  a  day  is,  except  in  cases  where  it  is  necessary  to 
distinguish  acts  done,  or  events  happening,  on  the  same 
day,   considered  at  law  as    an    indivisible    period  or 
punctum  temporis. 

*'For  regularly  the  law  maketh  no  fraction  of  a  day:"    Go.  8  Fractions  of  a 
Inst.  58.  ^^^y- 

''  In  the  space  of  a  day  ail  the  twenty-four  hours  are  usually 
reckoned  ;  the  law  generally  rejecting  ail  fractions  of  a  day  in  order 
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to  avoid  disputes.  Therefore,  if  I  am  bound  to  pay  money  on  any 
certain  day,  I  discharge  the  obligation  if  I  pay  it  before  twelve 
o'clock  at  night»  after  which  the  following  day  commences  :  "  £L 
Corn.  Bk.  II.  (8th  éd.  p.  141). 

Age.  In  reckoning  a  man's  âge,  if  one  be  bom  on  the  15th  of  Febroary 

he  will  be  of  f  uU  âge  on  the  14th  of  February  :  Herbert  v.  Torhall 
(1663),  1  Sid.  162;  1  Keb.  589. 

If  one  be  bom  Ist  February  at  11  p.m.  and  live  till  Slst  January 
in  the  twenty-first  year,  and  make  a  will  of  lands  at  1  a.m.  and 
die,  it  is  a  good  will,  for  he  was  then  of  âge:  Anon.  (1704), 
1  Salk.  44  ;  B.  C.  sub  nom.  Fitzhugh  v.  Dennington,  2  Ld.  Baym. 
1094. 

Service.  If  a  man  enters  on  a  service  on  October  llth  in  the  afternoon 

and  serves  till  (including  part  of  )  October  lOth  following,  he  ha» 
served  a  year,  for  there  are  no  fractions  of  a  day  :  R.  v.  InhabitanU 
of  Sydei'8t07ie  (1777),  Cald.  19. 

Tenancy.  G.  entered  into  possession  of  promises  about  noon,  September  SOth^ 

1850,  and  signed  an  agreement  :  "  the  tenancy  is  for  one  year, 
commencing  on  the  80th  September  inst."  He  gave  up  possession 
on  September  29th,  1851,  about  4  p.m.,  to  an  incoming  tenant  by 
arrangement.  Heïd,  that  C.  had  occupied  for  a  wholeyear  :  Reg.y. 
St.  Mary,  Warwick  (1858),  22  L.  J.  M.  C.  109. 

ships.  Where  a  ship  was  detained  by  the  charterers  for  one  day  and  a 

half  beyond  the  lay  days  allowed  for  discharge,  it  was  held  that  the 
charterers  were  liable  to  pay  the  shipownçrs  demurrage  for  two 
whole  days  :  Commercial  S.S.  Co.  v.  Boxdton  (1875),  L.  R.  10  Q.  B- 
846  ;  88  L.  T.  707. 

And  where  the  charterers  of  a  ship  on  time  charter  detained  the 
ship  for  a  few  hours  beyond  the  expiration  of  the  charter  it  was 
held  that  they  were  liable  to  pay  to  the  shipowner  extra  hire  money 
for  one  whole  day:  Angier  Brothers  v.  Stewart  Brotheis  (1884), 
1  Cab.  &  EU.  857. 

A  day  upon  which  only  half  a  day's  work  in  discharging  a  ship 
was  done  was  nevertheless  held  to  hâve  been  a  whole  lay  day: 
The  Katy,  [1895]  P.  56  ;  Branckelow  S.S.  Co.  v.  Lamport  and 
Holty  [1897]  1  Q.  B.  570. 

Where  a  charter  party  provided  that  cargo  should  be  discharged 
*'  at  the  average  rate  of  not  less  than  120  tons  perweather  working 
day,"  and  a  fraction  of  a  day  was  required  for  completion  of  the 
discharge,  held  the  charterer  was  entitled  to  the  whole  of  that 
day:  Houlder  v.  Weir,  [1905]  2  K.  B.  267. 

Boyai  And  on  this  principle  the  giving  of  the  royal  assent  to  an  Act  of 

assent. 
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Parlîament  bas  been  referred  to  the  firsfc  instant  of  tbe  day  on 
wbicb  it  was  given  :  Tomlinson  v.  Bullock  (1879),  4  Q.  B.  D.  230. 

It  bas  been  said  tbat  tbe  Court  will  not  inquire  wbicb  of  two  Judicial  acte, 
judicial  acts  done  on  tbe  same  day  was  done  first,  for  ail  judicial 
acts  are  referred  to  tbe  first  instant  of  tbe  day  on  wbicb  tbey 
were  done  ;  but  in  Clarke  v.  Bradlaugh  (1881),  7  Q.  B.  D.  151  ; 
8  Q.  B.  D.  63,  some  doubt  was  expressed  as  to  tbe  soundness  of  tbis 
doctrine. 

"  But  though  tbe  law  does  not  in  geneml  allow  of  ibe  Butdaymay 
fraction  of  a  day,  yet  it  admits  it  in  cases  wbere  it  is  divisible. 
neeessary  to  distinguish  :  "  par  Lord  Mansfield,  Combe 
V.  Pitt  (1763),  3  Burr.  1423  at  p.  1434. 

Error  was  brougbt  to  reverse  a  judgment  for  slander  on  tbe  Action 
ground  tbat  tbe  plaint  was  entered  tbe  same  day  as  tbe  words 
spoken,  but  tbe  action  sbould  be  brougbt  after   tbe  words,  'wbicb 
could  not  be,  for  there  are  no  fractions  of  a  day,  but  Belle,  J., 
said  it  was  well  enougb  :  Sf/monsv.  Loiv  (1647),  Styl.  72. 

A  déclaration  entitled  generally  of  Micbaelraas  term  is  referred 
to  tbe  first  day  of  term  ;  tbe  déclaration  laid  tbe  promise  and 
breacb  on  tbe  first  day  of  term.  Tbe  défendant  demurred  on  tbe 
ground  tbat  tbe  déclaration  must  be  referred  to  tbe  first  instant  of 
the  day,  and  tberefore  was  before  the  breacb,  but  lield  tbat  tbe 
déclaration  must  be  referred  to  tbe  sitting  of  tbe  Court  on  that  day, 
and  tberefore  tbere  was  time  for  tbe  promise  and  breacb  to  précède 
tbe  déclaration.  Déclaration  is  an  act  of  tbe  party  and  not  a 
judicial  act:  Pugh  v.  Rohinson  (1786),  1  T.  E.  116. 

Tbe  lessor's  ancestor  died  Ist  January,  1771,  at  5  a.m.  Tbe  Title. 
démise  was  laid  in  tbe  déclaration  on  tbe  same  Ist  January, 
habendum  from  tbe  31st  December  tben  last  past.  A  motion  to 
set  aside  tbe  verdict  on  tbe  ground  tbat,  as  tbe  ancestor  was  living 
on  tbe  Ist  January  and  tbere  is  no  fraction  of  a  day  in  fiction  of 
law,  be  was  alive  ail  tbat  day,  and  title  did  not  accrue  to  tbe  lessor 
of  tbe  plaintiff  until  tbe  beginning  of  tbe  next  day,  was  dismissed  : 
RiH  d.  Wrangham  v.  Hersey  (1771),  8  Wils.  274. 

On  tbe  same  day  as,  but  after,  tbe  sberiff  bad  completed  tbe  sale 
of  goods  seized  under  a  fi.  /a.,  and  before  be  bad  paid  tbe  proceeds 
to  tbe  judgment  créditer,  a  writ  of  extent  against  tbe  goods  of  tbe 
same  debtors  tested  tbat  day  was  delivered  to  bim.  Held,  tbe 
extent  did  not  overreacb  tbe  judgment  créditeras  rigbt  to  tbe 
proceeds  of  sale:  Htcain  v.  Morland  (1819),  8  J.  B.  Moore,  740  ; 
1  Brod.  &  Bing.  370. 

B.D.  11 
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Bankruptcy.  Where  the  validity  of  an  exécution  dépends  on  its  priority  in 
relation  to  an  act  of  bankruptcy  and  both  occurred  on  the  same 
day,  it  is  open  to  inquire  which  occurred  first  :  Sadler  v.  Leigh 
(1815),  4  Camp.  195. 

A  debtor's  goods  were  seized  by  the  sheriff  before  2  p.m.  After 
6  p.m.  on  the  same  day  the  debtor  surrendered  in  discharge  of  bail 
and  lay  in  prison  two  months,  whereby  he  became  bankrupt.  The 
plaintiffs  were  his  assignées  in  bankruptcy  and  sued  the  sheriff  for 
the  goods  so  seized  on  the  ground  that  in  law  the  goods  must  be 
assumed  to  hâve  been  vested  in  them  during  the  whole  of  the  day 
of  surrender.  Held,  that  the  interests  of  third  parties  being  con- 
cerned  the  day  might  be  divided  into  fractions  :  Thomas  v.  Desanges 
(1819),2B.  &Ald.  586. 

''The  good  sensé  of  the  matter  is  that  where  it  is  necessary  to 
show  which  was  the  first  of  two  acts,  the  Court  is  at  liberty  to 
consider  fractions  of  a  day  :  "  per  Patteson,  J.,  Chick  v.  Smith  (1840), 
8  Dowl.  337  at  p.  340. 

Dog  licences.  By  sect.  5  of  30  Vict.  (1867)  c.  5,  a  licence  to  keep  a  dog  "  shall 
commence  on  the  day  on  which  the  same  shall  be  granted."  Held^ 
that  a  man  who  took  out  a  licence  at  1.10  p.m.  on  October  21st 
could  be  convicted  of  the  offence  of  keeping  a  dog  without  a  licence 
on  October  21st,  it  being  proved  that  he  kept  the  dog  at  12.40  p.m. 
on  that  day:  Campbell  v.  Strangeways  (1877),  8  C.  P.  D.  105. 
**  The  law  will  distinguish  the  fractions  of  a  day,  viz.,  where  it 
is  necessary  ...  for  the  purposes  of  the  décision  to  show  which 
of  two  events  first  happened  :  "  per  Grove,  J.,  Ihid.  at  p.  107. 

Issue  of  writ.  A  writ  was  issued  on  the  same  day  on  which,  but  after,  the  cause 
of  action  arose.  Held^  on  demurrer,  that  the  Court  could  take  cog- 
nisance  of  the  fact  that  the  writ  did  not  issue  till  after  the  cause  of 
action  accrued,  notwithstanding  the  légal  doctrine  that  a  judicial 
act  is  referred  back  to  the  first  moment  of  the  day  on  which  it  is 
done:  Clarke  v.  Bradlaugh  (1881),  7  Q.  B.  D.  151;  8  Q.  B.  D.  63; 
by  C.  A.  on  the  ground  that  the  issue  of  a  writ  in  a  civil  action  is  the 
act  of  the  party. 

In  conséquence  of  the  rule  that  fractions  of  a  day  are  not  regarded, 
and  that  a  day  is  indivisible,  it  follows  that — 

In  Computing  the  lapse  of  time  by  days,  calendar  days 
are  meant,  but  the  context  or  other  admissible  évidence 
may  show  that  calendar  days  are  not  meant. 

The  foUowing  cases  are  instances  of  the  rule  : — R.  v.  InhabitanU 
of  Syderstone  (1777),  Cald.  19  ;  R.  v.  St.  Mary,  Wamick  (1853),  22 


Daysmean 
calendar  days. 
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L.  J.  M.  C.  109  ;  Commercial  S.S.  Co.  v.  Boult07i  (1875),  L.  E.  10 
Q.  B.  846  ;  88  L.  T.  707  ;  The  Katy,  [1895]  P.  56  ;  Branckelow 
8.S.  Co.  V.  Lamport  and  Holt,  [1897]  1  Q.  B.  570. 

As  regards  the  qualification,  the  parties  may  by  express  words  Unlees  other- 
agrée  that  the  days   shall  not  be  calendar  days  but  periods  of  ^"^^««reed. 
twenty-four  hours,  commencing  at  any  moment,  e.^.,   at  noon: 
Angier  Bros.  v.  Stewart  Bros.  (1884),  1  Cab.  &  EU.  357  ;  YeoTnan  v. 
The  Kingy  [1904]  2  K.  B.  429  ;   and,  inasmueh  as  in  marine  insur-  Orbyoontext. 
ance  policies  a  period  of  twenty-four  hours  after  arrivai  is  covered 
by  the  policy,  it  bas  been  held  that  days  added  to  or  substituted  for 
Buch  period  of  twenty-four  hours  are  also  periods  of  twenty-four 
hours  after  arrivai  :  Mercantile  Marine  Insurance  Co.  v.  Tithering^ 
tan  (1864),  5  B.  &  S.  765  ;  Comfoot  v.  Royal  Exchange  Assurance  Co., 
[1908]  2  K.  B.  363  ;  [1904]  1  K.  B.  40. 

Further,  in  charter-parties  and  bills  of  lading,  in  the  absence  of  Days  are  con- 
context  or  usage  to  the  contrary,  days  and  running  days  mean  con-  «ecutive. 
secutive  days  without  the  exception  of  Sundays,  holidays,  or  days 
on  which,  through  stress  of  weather,  work  is  impossible  :  Brown  y. 
Johnson  (1842),  Car.  &  M.  440  at  pp.  444  and  448  ;  10  M.  &  W.  331 
at  p.  884  ;  Nielsen  v.  Wait  (1885),  16  Q.B.  D.  67  :  per  Lord  Esher, 
M.R.,  at  p.  72. 

"  Working  days  *'  mean  days  on  which  it  is  lawful  or  customary  Working 
to  work,  and  include  such  days,  though  work  is  prevented  by  stress  ^^' 
of  weather,  and  days  on  which  work  is  actually  done,  though  it  is 
not  strictly  lawful  or  customary  to  do  work  thereon  :  2'hiis  v.  Byers 
(1876),  1  Q.  B.  D.  244;  Holman  v.  Peruvian  Nitrate  Co.  (1878), 
5  Sess.  Cas.  4th  Ser.  657  ;  Nielsen  v.  Wait  (1885),  16  Q.  B.  D.  67  : 
per  Lord  Esher,  M.R.,  at  p.  71. 

The  contrary  was  held,  by  context,  in  Commercial  S.S.  Co.  v. 
Boulton  (1875),  L.  R.  10  Q.  B.  346;  and  by  usage,  in  Cochran  v. 
Reiburg  (1800),  3  Esp.  121  ;  Nielsen  v.  Wait  (1885),  16  Q.  B.  D.  67. 

In  Computing  a  period  of  time  from  the  date,  or  the  From  a  date 
day  of  the  date,  of  a  deed,  or  any  fixed  day — that  day  is  of  that  date. 
prima  faeie  to  be  excluded,  but  the  context  or  other 
admissible  évidence  may  show  that  it  is  to  be  included. 

The  old  rule  was  that  such  day  was  excluded,  and  could  not  be  Bnlein- 
included:  Co.  Litt.  46b;   Co.  2  Inst.  674,  note  10;  Thomas  v.  i^^^^*^ 
Popham  (1562),  2  Dyer,  218  b;  S.  C.  sub  nom.  Anon.,  Moore,  40; 
Chyton's  Case  (1585),  5Eep.  1  ;  Banvick's  Case  (1597),  5  Eep.  98  b 
atp.  94  a,_b;  S.  C.  sub  nom.  Berwick's  Case,  Moore,  398  ;  Dov^glas  v. 
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Shank  (1600),  Cro.  Eliz.  766  ;  Buûei^y.  Finclier  (1614),  2  Buis.  302  ; 
Seyhrooke  v.  Bail  (1617),  1  Eoll.  Abr.  828,  pi.  2;  Scavage  v.  Parker 
(1622),  Cro.  Jac.  647  ;  Bull  v.  Wrjot  (1634),  Dighy  v.  Jord<in  (1635), 
1  Eoll.  Abr.  828,  pi.  1  ;  Cornish  v.  Cansy  (1648),  Aleyn,  77  ; 
Watts  V.  Dix  (1649),  Styl.  189  and  204  ;  Goodgaine  v.  Wakefeild 
(1660),  1  Sidf.  7;  Evans  v.  Crocker  (1688),  8  Mod.  198;  Sir  R. 
Honard's  Case  (1699),  2  Salk.  624;  Ld.  Raym.  480;  Holfc,  195; 
Denn  d.  Warren  v.  Fearnside  (1747),  1  Wils.  176  ;  Doe  d.  Bayniun  v. 
TTa^on  (1774),  Cowp,  189;  Watsony.  Pears  (1809),  2  Camp.  294. 

Tbis  rule  was  adhered  to,  as  a  strict  and  inflexible  rule  of  con- 
struction, down  to  Lord  Mansfield's  judgment  in  Pugh  v.  Duke  of 
Leeds  (1777),  Cowp.  714,  and  the  Courts  were  forced  to  resort  to 
various  devices  to  avoid  the  inconveniences  and  hardsbips  which 
consequently  arose. 

Thus,  in  cases  of  leases  for  lives  executed  on  the  day  of  the  date, 
habendum  from  the  day  of  the  date,  which  were  consequently  bad 
as  creating  f reehold  estâtes  in  fiituro,  if  livery  of  seisin  was  made 
after  the  date,  it  was  held  by  some  Judges  that  the  leases  were 
thereby  made  good,  for  the  estate  passed  by  the  livery  and  not  by 
the  deed:  1  RoU.  Abr.  828,  pi.  4;  Mellow  v.  May  (1601),  Moore, 
636:  Banks  y.  Brown  (1605),  Moore,  759;  Sînith  v.  Bole  (1617), 
Cro.  Jac.  458,  and  a  sîmilar  device  was  resorted  to  in  Freeman  d. 
Venion  v.  West  (1763),  2  Wils.  165  (contra  Hennings  v.  Pavchard 
(1607),  Cro.  Jac.  153)  ;  and  in  some  cases  a  distinction  was  drawn 
between  "  from  the  day  of  the  date,"  which  excluded  such  day, 
and  **  from  the  date,**  which  was  said  to  include  such  day.  This 
distinction  was  probably  based  on  the  fact  that  the  Latin  snb- 
stantive  *'  datus  *'  etymologically  means  **  the  act  of  giving,"  and 
was  so  used  in  classical  Latin,  so  that  "a  rfafît "  might  with  con- 
sidérable propriety  be  translated  into  English  *'from  the  giving/* 
i.e,,  the  delivery,  of  the  deed.  See  Rooke  and  Richard's  Case  (1633), 
Hale's  MSS.  fol.  6,  cited  note  8  to  Butler  and  Hargrave's  Co. 
Litt.  46  b  ;  Osbourn  v.  Rider  (1605),  Cro.  Jac.  135  ;  Anon.  (1611), 
1  Buis.  177,  per  Fleming,  C.J.  ;  Ilatter  v.  Ashe  (1696),  3  Lev.  438; 
1  Ld.  Raym.  84  ;  S.  C.  snb  nom.  Haths  v.  Ash,  2  Salk.  413.  But  tliis 
distinction  was  not  recognised  by  Coke  or  by  ail  Judges  :  Co.  Litt. 
46  b;  Clayton's  Case  (1585),  5  Rep.  1  ;  Bacon  v.  Waller  (1616),  3 
Buis.  203;  1  Roll.  Rep.  387;  and  in  modem  English  it  is  clear 
that  '*  the  day  of  the  date  ''  and  **  the  date  "  mean  the  same  thing  : 
Pugh  V.  Duke  of  Lreds  (1777),  Cowp.  714. 

But  since  Pugh  v.  Duke  of  Leeds  (1777),  Cowp.  714,  it  cannot  be 
said  that  the  rule  that  from  the  day  of  the  date  excludes  such  day 
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Ib  inflexible.  In  tbat  case  there  was  a  power  in  a  settlement  io 
make  leases  in  possession  ;  tbe  donee  of  tbe  power  made  a  lease 
in  intended  exercise  of  tbe  power,  babendum  from  tbe  day  of  tbe 
date  of  tbe  lease.  Lord  Mansfield,  on  tbe  principle  ict  res  inagis 
raleat  quam  pereat,  beld  tbat  tbe  term  commenced  on  tbe  day 
of  tbe  date. 

In  Rtiêsell  V.  Letham  (1845),  14  M.  &  W.  574,  it  was  beld  tbat  Patenta, 
the  term  of  fourteen  years  from  tbe  date  tbereof,  for  wbicb  a  patent 
dated  26 tb  February,  1825,  bad  been  granted,  expired  at  midnigbt 
on  tbe  25tb  of  February,  1839,  on  tbe  ground  tbat  if  tbere  bad 
been  an  imitation  on  tbe  day  of  tbe  grant  it  would  bave  been  an 
infringement,  and  tbe  patent  was  only  for  twenty-one  years,  not  for 
twenty-one  years  and  one  day. 

So  a  démarrer  to  a  déclaration  was  overruled  on  tbe  ground  tbat  Contezt 
tbe  context  sbowed  tbat  tbe  word  "  from  '*  was  used  incluâively. 
*'  Tbe  demurrer  tberefore  is  wrong  in  assuming  tbat  tbe  word  must 
be exclusive;  tbougbl  agrée  ihdX'primâfacie it  is  so,"  per  Patteson,  J., 
Wilkimon  v.  Gaston  (1846),  9  Q.  B.  137  at  p.  145. 

But  tbe  presumption  still  is  tbat  tbe  day  in  question  is  excluded. 

A  lease,  babendum  from  25tb  Marcb,  1809,  for  twenty-one  years  Tenancy. 
expires  at  midnigbt  on  25tb  Marcb,  1830.  "  Tbe  gênerai  under- 
standing  is  tbat  terms  for  years  last  dm*ing  tbe  wbole  anniversary 
of  tbe  day  from  wbicb  tbey  are  granted,"  per  Denman,  C.J., 
Ackland  v.  Lutley  (1889),  9  Ad.  &  E.  879  at  p.  894,  and  per 
Sbadwell,  V.-C,  Gorst  v.  Laimides  (1841),  11  Sim.  434  at  p.  486. 

By  16  &  17  Yict.  (1852),  c.  5,  s.  2,  ''  ail  letters  patent  sball  be  made  statntes. 
subject  to  tbe  condition  tbat  tbe  same  sball  be  void  .  .  .  at  tbe 
expiration  of  tbree  years  .  .  .  from  tbe  date  tbereof  unless  tbere 
be  paid  before  tbe  expiration  of  tbe  said  tbree  years  "  certain  stamp 
dnties.  Letters  patent  dated  26tb  February,  1855,  were  issued 
Bubject  to  tbis  condition  ;  tbe  duty  was  paid  on  26tb  February,  1858. 
Heldy  tbe  payment  was  in  time,  '*  If  tbe  language  of  tbe  Act  bad 
been  tbree  years  from  tbe  day  of  tbe  date  tbereof  tben  tbere  can  be 
iio  doubt  tbat  tbe  tbree  years  would  not  bave  begun  to  run  until 
the  foUowing  day,  for  wben  tbe  time  for  doing  an  act  begins  to  run 
irom  a  particular  date  it  commences  on  tbe  day  following.  Hère 
the  words  are,  from  tbe  date  tbereof,  wbicb  are  synonymous  :  " 
per  Lord  Romilly,  M.K.,  Williavis  v.  Nash  (1859),  28  B.  98,  at 
pp.  94,  96. 

A    policy    of    insurance    for    twelve    calendar     montbs    from  PoHcy. 
November  24ib,  1887  ;  an  accident  occurred  on  November  24tb, 
1888.     Held,   November    24tb,   1887,   was   excluded    from,   and 
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On  a  date 
it  inoloBive  of 
thatdate. 


From  an 
erent  in- 
clndes  daj  ou 
which  event 
happens. 


Rule  origi 

nally 

inflexible, 


but  now 
g:iye8  place 
to  intention. 


November  24th,  1888,  was  included  in,  the  twelve  months  :  SoiUh 
Staffordshire  Tramways  Co.  v.  Sickness  and  Accident  Assurance 
Associarion,  [1891]  1  Q.  B.  402. 

*'  The  rule  is  now  well  establîshed  that  where  a  particular  time 
Ib  given,  from  a  certain  date,  within  which  an  act  is  to  be  done  the 
day  of  the  date  is  to  be  excluded,"  per  Mathew,  L.J.,  Goldsmiths* 
Co.  V.  West  Métro.  Ry.,  [1904]  1  K.  B.  1  at  p.  5. 

In  Computing  a  period  of  time  which  commences  on 
a  fixed  day,  that  day  is  included. 

Thus,  on  an  agreement  to  let  a  hoase  to  a  yearly  tenant  com- 
mencing  on  the  19th  of  May  the  tenancy  ends  on  the  18th  of  May 
following:  Sidehotham  v.  Holland,  [1895]  1  Q.  B.  378;  Shejield 
Corporation  v.  Sheffield  Electric  Light  Co.,  [1898]  1  Ch.  203. 

In  Computing  a  period  of  time  from  the  doing  of  an 
act  or  the  happening  of  an  event,  the  day  on  which  the 
act  is  done  or  the  event  happens  is  prima  fade  to  be 
included,  but  the  context  or  other  admissible  évidence 
may  show  that  it  is  to  be  excluded,  and  more  especially 
if  a  différent  method  of  computation  would  cause  a 
forfeiture  or  loss  of  status  or  liberty. 

The  rule  was  treated  as  inflexible  until  towards  the  end  of  the 
eighteenth  century  :  Co.  Litt.  46  b  and  note  255  a  ;  Co.  3  Inst.  58  ; 
Clayton's  Case  (1585),  5  Eep.  1  ;  Hiffhavi  and  Cooke's  Case  (1589), 
4  Léon.  144;  Noms  v.  Hundrcd  of  Gawtry  (1616),  Hob.  139; 
1  Brownl.  &  G.  156  ;  Moore,  878  (this  report  is  wrong)  ;  Scavage  v. 
Parker  (1622),Cro.  Jac.  647;  Cornish  v.  Cawsey  (1648),  Aleyn,  77; 
Clark's  Case  (1653),  Styl.  382  ;  BeUasxs  v.  Rester  (1698),  1  Ld.  Raym. 
280  ;  S.  C.  s%ih  nom.  Belasyse  v.  Rester^  Lutw.  1589  ;  R.  v. 
Adderley  (1780),  2  Dougl.  463  ;  Castlc  v.  Burditt  (1790),  3  T.  R.  623  ; 
and  it  was  first  disregarded  in  Ex  parte  Fallon  (1793),  5  T.  R..288, 
where  a  deed  which  was  required  by  statute  to  be  enrolled  within 
twenty  days  of  the  exécution  was  executed  on  the  6th  of  June  and 
enrolled  on  the  26 th,  and  it  was  held  that  it  was  enrolled  in  time  ; 
and  in  Lester  v.  Garland  (1808),  15  Ves.  248,  where  an  interest  under 
a  will  was  to  be  forfeited  if  a  certain  act  was  not  done  within  six 
calendar  months  after  the  testator's  decease  ;  the  testator  died  on 
January  12th,  and  the  act  was  done  on  July  12th,  and  was  held  to 
hâve  been  done  in  time.    Ând  eince  those  cases  "no  gênerai  rule 
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exista  for  the  computation  of  time  either  under  the  Bankruptcy  Act 
or  any  other  statute,  or  indeed  where  time  is  mentioned  in  a  con- 
tract,  and  the  rational  mode  of  computation  is  to  bave  regard  in  each 
case  to  the  purpose  for  which  the  computation  is  to  be  made  :  "  per 
Lord  Esher,  M.R.,  In  re  North,  Ex  parte  Hasluck,  [1895]  2  Q.  B.  264 
at  p.  269;  and  accordingly  in  the  foUowing  cases  the  day  was 
excluded. 

The  statutes  give  an  Irish  tenant  power  to  redeem  his  holding  Power  to 
after  he  has  been  ejected  for  non-payment  of  rent  "within  six  ^^®®°*- 
months  after  exécution  executed."  Execution  was  executed  on 
November  80th,  and  the  bill  to  redeem  filed  on  May  80th.  Held, 
foUowing  Ex  parte  Fallon,  and  rejecting  the  construction  which 
wouid  work  a  forfeiture,  that  the  six  months  were  to  be  computed 
exclusively  of  the  day  on  which  exécution  was  executed  :  Doivling  v. 
FoxaU  (1809),  1  Bail  &  B.  193. 

By  9  Geo.  I.  (1722)  c.  22,  no  person  shall  recover  any  damages  Notice  of 
under  that  Act  unless  he,  within  two  days  after  such  damage  or  ^°^*8e- 
in  jury  done  him,  shall  give  notice.     The  damage  was  done  on  a 
Saturday,  the  notice  was  given  on  Monday,    Held,  the  notice  was 
in  time:  Pellew  v.  Hundred  of  East  Wcmfcyrd  (1829),  4  Mann.  & 
By.  130;  9  B.  &  C.  134. 

By  24  Geo.  II.  (1750)  c.  44,  **  no  action  shall  be  brought  against  any  Time  for 
justice  of  the  peace  unless  commenced  within  six  calendar  months  ^^^^ 
after  the  act  committed."    The  plaintiff  was  discharged  from  prison 
ou  December  14th  ;  on  June  14th  foUowing  he  began  an  action 
against  the  magistrate.     Held,  the  suit  was  begun  in  time  :  Hardy 
V.  Ryle  (1829),  4  Mann.  &  Ry.  295  ;  9  B.  &  C.  603. 

Contract  on  6th  October  for  sale  of  goods  to  be  paid  for  in  two  Payment  for 
months.  Writ  issued  5th  December.  Held,  on  motion  for  new  *^**^^' 
trial,  that  (a)  months  having  been  treated  by  both  parties  at  the  trial 
as  calendar  months,  it  was  too  late  to  argue  that  they  were  lunar 
months  ;  and  that  (b)  the  day  of  the  contract  was  to  be  excluded  : 
Webb  V.  Fainnaner  (1838),  3  M.  &  W.473.  "  The  party  is  to  bave 
two  entire  calendar  months  in  which  to  make  payment  exclusively 
of  the  day  of  sale  :  "  per  Parke,  B.,  Ibid.  at  p.  476. 

An  umpire  was  to  make  his  award  "  within  five  calendar  months  Time  for 
next  after  the  said  matters  shall  be  referred  to  him."    He  was  *^''^*^- 
appointed  on  June  29th,  and  made  his  award  on  November  29th. 
Held,  it  was  made  in  time  :   In   re  Highani  and  Jessop  (1840), 
9  D.  P.  C.  203. 

By  3  Geo.  IV.  (1822)  c.  39,  *'  warrants  of  attorney  shaU  be  filed  Filing 
within    twenty-one  days  after   the  exécution."    Held,  a  warrant  ^*"*° 
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executed  9tb  December  and  filed  SOth  December  was  filed  in  time  : 
Williams  v.  Burgess  (1840),  12  Ad.  &  E.  635. 

By  2  W.  &  M.  (1690),  sess.  1,  c.  5,  s.  2,  "  where  any  goods  or 
chattels  sball  be  distrained  for  any  rent  .  .  .  and  tbe  tenant  .  .  . 
sball  not  witbin  five  days  next  af ter  sucb  distress  taken  and  notice 
tbereof  left  .  .  .  replevy  tbe  same  .  .  .  tben  .  .  .  after  sucb 
distress  and  notice  as  aforesaid  and  expiration  of  tbe  said  five 
days**  tbe  person  distraining  may  sell.  Seizure  and  notice  on 
Saturday,  sale  on  foUowing  Tbursday.  Motion  for  new  trial  on 
tbe  ground  tbat  tbe  five  days  were  to  be  reckoned  exclusively  of 
tbe  day  of  seizure.  Eule  absolute  for  new  trial  :  Robinson  v. 
Waddingto7i  (1849),  18  Q.  B.  758  ;  18  L.  J.  Q.  B.  250. 

By  19  &  20  Vict.  (1856)  c.  96,  s.  1,  "no  irregular  marriage 
contracted  in  Scotland  .  .  .  sball  be  valid  unless  one  of  tbe 
parties  .  .  .  bad  lived  in  Scotland  for  twenty-one  days  next  preced- 
ing  sucb  marriage."  Tbe  parties  entered  Scotland  about  4  a.m.  on 
Julylst;  tbey  contracted  an  irregular  marriage  between  11  and 
12  a.m.  on  July  21st.  Held,  tbe  marriage  was  invalid  :  Lawford  v. 
Davies  (1878),  4  P.  D.  61. 

By  12  &  13  Vict.  (1849)  c.  92,  s.  14,  every  complaint  is  to  be  made 
•witbin  "  one  calendar  montb  after  tbe  cause  of  sucb  complaint  sball 
arise."  An  information  was  laid  on  June  30 tb  in  respect  of  an 
act  committed  on  tbe  preceding  May  SOtb.  Held,  tbat  it  was  in 
time:  RadcUffe  v.  Bartholomew,  [1892]  1  Q.  B.  161. 

Under  tbe  Bankruptcy  Act,  1890  (53  &  54  Vict.  c.  71),  s.  1,  a 
debtor  commits  an  act  of  bankruptcy  if  bis  goods  are  seized  in 
exécution  and  **  beld  by  tbe  sberifif  for  twenty-one  days.'*  Held, 
tbat  tbe  day  on  wbicb  tbe  sberiff  seizes  is  not  to  be  included  as  one 
of  tbe  twenty-one  days:  In  re  North,  Ex  parte  Hasluck,  [1895] 
2  Q.  B.  264. 

Under  a  spécial  Act  incorporating  tbe  Lands  Clauses  Act, 
1845,  a  Company  was  empowered  to  take  lands  compulsorily,  but 
sucb  power  was  to  **  cease  after  tbe  expiration  of  tbree  years  from 
tbe  pasning  of  tbis  Act,'*  tbe  Act  received  tbe  royal  assent  on 
August  9tb,  1899,  and  a  notice  to  treat  was  served  under  it  on 
August  ytb,  1902.  Held,  tbe  notice  was  served  witbin  tbe  time 
limited  :  Goldsmiths'  Co.  v.  West  Metropolitan  Ry.,  [1904]  1  K.  B.  1. 

Where  it  was  necessary  to  ascertain  wbicb  of  two  provisional 
orders  confirmed  by  statutes  passed  upon  tbe  same  day  first  came 
into  opération,  and  tbey  provided  tbat  one  came  into  opération  on 
tbe  day  of  tbe  passing,  and  tbat  tbe  otber  took  effect  from  and 
after  tbe  passing  of  tbe  statute.     Held,  tbe  former  was  tbe  first  to 
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coxne  into  opération  :  Sheffield  Corpœ'ation  v.  Sheffield  Electric  Lufht 
€o.,  [1898]  1  Ch.  203. 

But  where  there  îb  no  such  reason  for  excluding  the  day  in  ques-  Genena  rule 
tion  the  rule  still  is  that  it  is  included:  Glassington  v.  Rawlins  ®*  *PP»®«- 
(1808),  8  East,  407;  Ex  parte  Farquhar,  lie  Starkey  (1826), 
Mont.  &  Mac.  7  ;  Coivie  v.  Hams  (1827),  1  Moo.  &  M.  141  ; 
Higgins  v.  Macadam  (1829),  3  Y.  &  J.  1  ;  Godson  v.  Sanctuary 
(1832),  4  B.  &  Ad.  255  ;  R.  v.  Justices  of  West  Riding  (1883), 
4  B.  &  Ad.  685  ;  R.  v.  Justices  of  Cumberland  (1835),  4  N.  &  M. 
378;  S.  C.  sub  nom.  R.  v.  Goodenough,  2  Ad.  *fc  E.  463;  Re 
Prangley    (1836),   4   Ad.   &  E.    781;   Ex   parte    Whitby    (1839), 

I  Mont.  &  Ch.  671. 

A  contract  made  on  one  day  to  serve  a  year  from  the  next  Contractnot 
day  is  a  contract  nôt  to  be  performed  within  a  year,  and  is  there-  fonned^wUh- 
fore  within  the  Statute  of  Frauds:  DoUar  v.  Parkington  (1901),  in  the  year. 
84  L.  T.  470.     ïhere  are  dictu  to  the  contrary  in  Cawthorne  v. 
Cordrey  (1868),  13  C.  B.  N.  S.  406  ;  and  Britaiu  v.  Rossiter  (1879), 

II  Q.  B.  D.  128  ;  and  Smith  v.  Gold  Coast  aud  Ashanti  Explorers, 
Ltd.,  [1908]  1  K.  B.  285  and  538,  is  a  décision  to  the  contrary  ;  but 
those  dicta  and  that  décision  appear  to  rest  on  a  confusion  between 
the  day  on  which  the  service  commences  and  the  day  on  which  the 
contract  is  made. 

Certain  phrases  hâve  been  construed  to  mean  that  the  term  is  **  Ciear  " 
to  be  computed  exclusively  of  the  day  in  question,  e,g.,  **clear"      ^^' 
days:  R.  v.  Justices  of  Herefordshire  (1820),  3  B.  &  Aid.  581  ;  so  many 
days   '*at  least:"  Zotich  v.   Empsey   (1821),  4  B.  &  Aid.  522;  ''Atleast." 
R.Y.  Justices  of  Shropshire  (1838),  8  Ad.  &  E.  173;  Mitchell  v. 
Foster  (1840),  12  Ad.  &  E.  472  ;  Young  v.  Iliggon  (1840),  6  M.  &  W. 
49  ;  Freeman  v.  Read  (1863),  4  B.  &  S.  174  ;  Mercantile  Investment 
and  General  Trust  Co.  v.  International  Co.  oj  Mexico,  [1898]  1  Ch. 
484,  n.  at  p.  489;  **a  month  or  more:  "  Blant  v.  Heslop  (1838),    'Or more." 
8  Ad.  &  E.  577;  "not  less  than  :  "  Chambers  v.  Smith  (1848),  ''Notless." 
12   M.   &  W.   2  ;    In  re  Raibvay   Sleepers    Snpply   Co.    (1885), 
29  Ch.  D.  204. 

*^Till"  and  ^^until"  are  both  ambiguous,  and  may  Tiiiand 

i_        -xi-        •      1      •  1      •  until  are 

be  eitner  inclusive  or  exclusive.  ambiguous. 

A  release  of  ail  actions  until  a  named  day  is  not  a  release  of  an 
action  the  cause  of  which  arises  on  that  day,  and  where  something 
Ib  not  to  be  done  till  such  a  day  or  such  an  hour  it  may  be  done  on 
the  day  or  at  the  hour.    And  where  a  period  of  time  is  allowed 
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until  such  a  day,  or  such  an  hour  withîn  which  an  act  îs  to  be 
done,  tbe  act  may  be  done  on  the  day  or  at  the  bonr.  And 
generaliy  if  some  state  of  circomstances  is  to  continue  until  sucb  a 
day,  the  wbole  of  tbat  day  is  included,  e.g.  a  lease  until  Michaelmaa 
includes  Micbaelmas. 

Leaae.  A  man  made  a  lease  for  life,  rendering  rent  at  Micbaelmas,  and 

furtber  leased  tbe  same  to  tbe  executors  of  tbe  lessee  until 
Micbaelmas,  after  tbe  deatb  of  tbe  lessee.  It  was  affirmed  by  Cook 
tbat  in  tbis  case  it  was  adjudged  tbat  tbe  word  "until"  shall  be 
construed  to  extend  to  {sic)  the  term  unto  tbe  end  of  tbe  feast  of 
St.  Michael,  and  so  tbe  rent  tben  due  payable  by  tbe  executors,  for 
witbout  such  construction  no  rent  sbould  be  tben  due  because  tbe 
term  ended  before  Michaelmas  :  Aiwn.  (1588),  8  Léon.  211. 

Beleases.  Bond  dated  9tb  July  is  not  discbarged  by  a  release  dated  tbe  same 

day  releasing  ail  actions  usque  diem  dati  ejusdem  sciipti,  for  tbe 
release  excludes  the  9tb  day  on  wbicb  it  was  made  :  Nexcman  v. 
Beaumond  (1598),  Owen,  50. 

A  release  and  an  obligation  bore  tbe  same  date  :  tbe  release  was 
of  ail,  &c.,  vsque  ad  diem  datm  ;  tbe  obligation  was  not  discbarged  : 
Green  v.  Wilcocks  (1622),  2  Roll.  Eep.  255. 

'*  A.,  on  2nd  August,  1  Jam.,  makes  an  obligation  to  B.,  and  after- 
wards  on  the  same  day  B.  releases  ail  actions  usque  datum  scripti  : 
tbe  obligation  is  discbarged  because  date  is  delivery.  Otberwise  if 
it  had  been  to  tbe  day  of  tbe  date  :  "  Rooke  v.  Rkhards  (1688), 
Hale's  MSS.  fol.  6  a,  cited  in  Hargrave  and  Butler's  note  (8)  to 
Co.  Litt.  46  b.     As  to  tbis  distinction,  see  svjy^'à  p.  164. 

A  question  arose  on  a  plea  wbether  vsque  ad  24tb  April  included 
or  excluded  tbat  day.  Three  Justices  (North,  C.J.,  dissentiente) 
were  of  opinion  tbat  tbe  word  usque  was  exclusive,  and  said  tbat 
in  a  release  of  ail  demands  till  the  26th  of  April  a  bond  dated  tbat 
day  is  not  released:  Nichols  v.Eavisel  (1677),  2  Mod.  280. 

To  an  action  for  trespass  tbe  défendant  pleaded  a  gênerai  release 
of  ail  actions,  &c.,  usque  ad  diem  datus  of  tbe  release.  Tbe  trespass 
was  on  tbe  day  of  tbe  date  of  tbe  release,  and  it  was  beld  tbat  the 
action  was  not  discbarged,  for  the  release  did  not  include  tbat  day  : 
Dixon  V.  Teiry  (1693),  4  Mod.  182. 

Occupancy.  In  an  action  by  tbe  lord  of  a  manor  for  an  amerciament  it  was 

necessary  to  show  tbat  tbe  party  amerced  was  an  inbabitant  within 
tbe  manor  botb  at  tbe  date  of  tbe  offence  and  at  tbe  date  of  the 
holding  of  tbe  Court  leet  at  which  be  was  amerced.  It  appeared  on 

tbe  record  tbat  défendant  was  an  inhabitant  from continually 

till  27tb  October  in  the  seventb  year  of  George  II.     The  Court  leet 
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at  which  the  amerciament  was  made  was  held  on  October  27th9 
an  no  7  Geo.  II.  After  verdict  for  plaintifif  it  was  argued  in  error 
that  **  till  "  was  exclusive  ;  it  was  held  tbat  though  it  might  hâve 
been  bad  on  demurrer,  it  was  cured  by  verdict  :  Wicker  v.  Norris 
(1785),  Ca.  in  K.  B.  temp.  Hardwicke,  116. 

Â  hiring  on  the  day  after  Old  Michaelmas  nntil  next  Old  Michael-  Sernoe. 
mas,  and  service  beginning  on  the  day  of  hiring  and  ending  on  next 
Old  Michaelmas,  is  hiring  and  service  for  a  year  so  as  to  give  a 
settlement:  R.  v.   Inhabitunts  of  Navestock  (1772),  Burr.  Settlt. 
Cases,  719. 

A  man  hired  himself  on  the  day  after  Martinmas  to  serve  thence- 
forth  antil  next  Martinmas.  Held,  on  a  question  of  pauper's  settle- 
ment, that  "  untir*  was  to  be  construed  inclusively  :  R.  v.  InhahitanU 
of  Skiplam  (1786),  1  T.  R.  490. 

Where  an  arbitrator's  award  was  to  be  made  on  or  before  the  Award. 
first  day  of  Michaelmas  term,  and  the  time  was  extended  on  motion 
by  consent  till  the  first  day  of  Hilary  term.     Held,  the  award  being 
made  on  the  first  day  of  Hilary  term  was  good  :  Knox  v.  Simmonds 
(1791),  3  Bro.  C.  C.  858. 

An  arbitrator  under  a  power  in  the  submission  enlarged  the 
time  for  makîng  his  award  "  until  the  Ist  of  July  next."  On  the 
Ist  of  July  he  made  his  award,  and  it  was  held  that  the  award  was 
made  in  time.  '*  There  is  no  absolute  rule  as  to  the  meaning  to  be 
attached  to  the  word  *  until,'  as  it  may  be  construed  either  as  inclu- 
sive or  exclusive,  as  it  may  with  strict  propriety  mean  either  :  " 
per  Williams,  J.,  Kerr  v.  Jeston  (1842),  1  Dowl.  N.  S.  588  at 
p.  539. 

In  an  indictment  against  certain  offîcers  of  the  East  India  Company  Employinent. 
under  33  Geo.  III.  (1798)  c.  52,  s.  62,  it  was  alleged  that  the 
défendants  were  oflScers  of  the  company  until  November  29th,  1795, 
and  that  whilst  such  oflScers  and  residing  in  India,  viz.,  on  the 
29th  November,  1795,  &c.  Held,  "  until  *'  may  be  read  either 
inclusively  or  exclusively  :  R.  v.  Stevens  and  Agnew  (1804), 
5  East,  244. 

Order  of  Judge  that  the  défendant  shall  hâve  till  Tuesday  next  Time  to 
time  to  plead.     "  I  meant  the  word  '  till  '  to  include  the  Tuesday.  ^^ 
The  plaintiff  was  irregular  in  signing  judgment  on  that  day  :  "  per 
Patteson,  J.,  Dakins  v.  Wagner  (1885),  3  DowL  535  at  p.  586. 

Stay  of  exécution  until  the  Ist  of  May  next,  and  on  that  day  Execution, 
exécution  was  issued.    It  was  held  that  the  writ  of  exécution  was 
properly  issued.    "  I  think  the  word  *  until  '  does  not  mean  after  ; 
it  cannot  mean  that  according  to  the  grammatical  construction  :  '* 
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Protection 
order. 


InsurADce. 


*'To"and 
"  from  "  used 
withiegard 
to  place. 


per  BartoD,  J.  "  I  do  not  think  that  this  différa  from  the  case  of 
an  attachment  not  issuing  until  such  a  day  :  "  per  Crampton,  J., 
liopers  V.  Davis  (1845),  8  Ir.  L.  R.  399  at  p.  400. 

An  order  was  made  under  the  Bankrupt  Law  Consolidation  Act 
1849,  that  the  persons  and  property  of  the  petitioners  be  protected 
from  process  nntil  the  29th  of  July  next,  and  it  was  held  that  the 
protection  extended  over  the  whole  of  July  29th,  "  The  word 
*  until  *  is  ambiguous,  and  may  be  construed  either  inclusive  or 
exclusive  of  the  day  mentioned,  according  to  the  subject-matter  and 
the  true  intent  of  the  document  in  which  it  is  used  (K.  v.  Stevens 
(1804),  5  East,  244).  In  this  order  there  can  be  no  doubt  it 
includes  the  whole  of  the  29th  of  July,  for  it  appoints  twelve  o'clock 
of  that  day  as  the  day  of  meeting  of  the  creditors  and  the  peti- 
tioners, and  no  doubt  the  Court  intended  that  until  after  meeting 
the  protection  should  extend  :  ''  per  Watson,  B.,  Beilhouse  v.  Mellor 
(1859),  4  H.  &  N.  116  at  p.  124;  S.  C.  sub  )iom.  Bachhome  v. 
Melloi',  28  L.  J.  Ex.  141  ;  5  Jur.  N.  S.  175. 

"  From  the  14th  day  of  February,  18G8,  until  the  14th  day  of 
August,  1868,"  in  a  policy  of  insurance  against  fire.  Held,  the  goods 
were  covered  during  the  whole  of  August  14th  without  deciding 
that  they  were  not  covered  during  the  whole  of  February  14th: 
Isaacs  V.  Royal  Iimirance  Co.  (1870),  L.  E.  5  Exch.  296. 

Whether  **  to  "  and  "  from,'*  when  used  in  regard  to  place,  do  or 
do  not  include  the  place  seems  very  doubtful.  Thus  an  indictment 
for  stopping  at  Kensington  the  King's  highway  lea-ding  from  London 
to  Kensington  was  quashed,  for  it  alleged  the  stopping  at  Ken- 
sington a  road  leadiug  to  Kensington,  which  excludes  Kensington  : 
Halsey's  Case  (1626),  Latch,  183. 

A  turnpike  Act  (26  Geo.  II.  (1753)  c.  54)  described  a  road  as 
leading  "  to  and  from"  Battel.  Held,  the  town  of  Battel  was 
excluded:  Hammoud  v.  Brewer  (1767),  1  Burr.  376. 

Indictment  for  not  repairing  a  highway  lesrding  from  the  bamlet 
of  Boxeth  in  the  parish  of  Harrow,  and  that  a  certain  part  of  said 
highway  in  Harrow  leading  from  a  part  in  Boxeth  to  another  part 
in  Harrow  was,  &c.  Objection  that  the  hamlet  is  excluded. 
Sed  per  Curiam  :  The  indictment  does  not  say  that  the  part  which 
is  out  of  repair  is  in  the  hamlet.  The  hamlet  is  excluded,  but 
there  is  no  repugnancy  in  the  indictment:  -K.  v.  Inhahitants  of 
Hairow  (1767),  4  Burr.  2090. 

An  indictment  for  not  repairing  a  road  leading  from  H.  towards 
and  unto  G.  quashed  on  the  ground  that  "  unto  "  is  exclusive,  and 
therefore  the  road  was  not  in  the  parish  of  G.  :  R.  v.  Inhabitants 
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of  Gamlingay  (1790),  3  T.  R.  518.  But  after  conviction  on  an  indict- 
ment  for  wrongfully  damaging  a  culvert  in  the  parish  of  Studley 
in  a  certain  King's  common  highway  there  leading  from  Studley  to 
H.,  a  motion  was  brought  in  arrest  of  judgment,  on  tbe  ground 
that  it  did  not  sufficiently  appear  that  tbe  road  obstrue ted  was  in 
the  parish  of  Studley,  and  it  was  beld  tbat  "  to  "  and  "  from  "  were 
not  necessarily  exclusive,  and  R.  v.  Gaiiûingay  was  doubted  and 
distinguished  :  R.  v.  Knight  (1827),  7  B.  &  C.  413. 

"  The  day  of  the  moneth  and  the  yeare  of  our  Lord  and  Saviour  How  deeds 
Christ  and  the  yeare  of  the  King's  raigne  are  the  usuall  dates  of  *^®  ^*®^' 
deeds.  And  the  day  of  the  moneth  by  the  nones,  ides,  or  kalends 
is  suflBcient  :  "  Co.  2  Inst.  675,  note  10.  In  older  deeds  the  King 
and  a  layman  date  by  the  régnai  year,  a  bishop  by  the  year  of 
his  pontificate,  and  a  clerk  by  the  year  of  grâce.  See  De  Placitis 
etCuriis  Tenendis,  printed  in  "The  Court  Baron"  by  the  Selden 
Society  (Sel.  Soc.  Pub.,  vol.  4),  p.  71. 

But  the  modem  practice  is  to  date  by  the  day  of  the  month  and 
the  year  of  grâce  only,  except  in  some  officiai  documents  of  the 
King  or  a  bishop,  in  which  the  oid  practice  is  continued. 

But  the  date  written  on  a  deed  is  not  of  much  importance,  for — 

A  deed  takes  effect  from  delivery,  not  from  ils  date.      Deed  takes 

e£fect  from 
delivery. 
The  authorities  for  this  proposition  are  :  Y.  B.  14  Edw.  III.  (1341), 

p.  276,  pi.  11  ;  Shep.  Touch.  72  ;  Liidford  v.  Gretton  (1575),  Plow. 

490  at  p.  491    a  ;    Goddard's  Case  (1584)   2  Eep.  4  b  ;  Clayton's 

Case  (1585),  5  Eep.  1  ;  Doe  d.  Whatley  v.  Telling  (1802),  2  East, 

257  ;   Doe  à.  Cox  v.  Day  (1809),  10  East,  427  ;   Steeh  v.   Mart 

(1825),  4  B.  &  C.  272;  but  the  presumption   is   that  a  deed   is  But  delivery 

deUvered  on  the  day  of  its  date  :  Stone  v.  Gnihham  (1614),  1  Roll.  E^^î^^n 

Rep.  3.  <^at«. 

"Ail  deeds  do  take  effect  from,  and  therefore  hâve  relation 
to,  the  tîme  not  of  their  date  but  of  their  delivery  ;  and  this  is 
always  presumed  to  be  the  time  of  their  date,  unless  the  contrary 
do  appear  :  "  Shep.  Touch.  72. 

A  démise  by  deed  to  hold  "from  henceforth,'*  means  from  the  "Fromhence- 

fnrfli  ** 

delivery,  not  from  the  date:  Co.  Litt.  46  b  ;  Clayton's  Case  (1585), 

5  Rep.  1  ;  and  includes  the  day  of  delivery.     "  Until  the  making  of  "Until  the 

thèse  présents"  means  up  to  the  delivery  :  Hedley  v.  Joam  (1572),  ™*  °^* 
Dy.  807  a,  pi.  67. 

The  words  of  the  deed  that  he  should  pay  for  the  corn  then  '*  Now." 
(innc)  laden  or  afterward  to  be  laden  therein  :  this  word  **  Un\c''  is 
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referred  to  the  time  of  the  essence  of  the  deed  by  the  delivery  and 
not  to  the  date.  ''If  one  covenants  that  J.  S.  shall  bave  ail 
bis  trees  now  standing,  it  refers  to  tbe  trees  standing  at  the  time 
of  delivery,  and  if  any  be  felled  after  tbe  date  and  before  the 
delivery,  be  batb  not  any  remedy  for  tbem  :  ''  per  Fleming,  J,, 
Oshey  v.  Hicks  (1610),  Cro.  Jac.  263. 
"NowUst  A  day  "now  last  past"  means  last  preceding  tbe   day  of  the 

P"*-"  delivery,  not  of  the  date  :  Steele  v.  Mart  (1825),  4  B.  &  C.  272  ; 

6  Dowl.  &  Ey.  392. 

"  The  rule  uniformly  acted  upon  from  the  time  of  Clayton's  Case 
to  the  présent  day  is  that  a  deed  or  other  writing  must  be  taken  to 
speak  from  the  time  of  its  exécution,  and  not  from  the  date 
apparent  on  the  face  of  it.  That  date  is  indeed  to  be  taken  prima 
fade  as  the  true  date  of  exécution,  but  as  soon  as  tbe  contrary 
appears,  tbe  apparent  date  is  to  be  utterly  disregarded  :  "  per 
Patteson,  J.,  Browne  v.  Buiion  (1847),  5  Dow.  &  Lownd.  289  at 
p.  292  ;  2  Bail  Court  Eep.  220  ;  17  L.  J.  Q.  B.  49. 

A  mortgage  deed,  dated  the  27tb  day  of  October,  1827,  was 
executed  on  the  23rd  of  August,  1834.  No  interest  was  ever  paid. 
On  the  9th  of  February,  1854,  tbe  mortgagee  issued  a  writ  of 
ejectment.  Held,  that  tbe  deed  was  a  sufficient  acknowledgment  of 
tbe  plaintiff 's  title  within  3  «fe  4  Will.  IV.  (1888)  c. 27, s.  14.  ''It  then 
the  deed  is  to  be  construed  as  speaking  from  the  time  of  its  date, 
the  plaintiff  's  right  of  entry  was  barred  by  the  statute  ;  but  if,  on 
tbe  other  band,  tbe  deed  is  to  be  read  as  speaking  from  tbe  time  of 
its  exécution,  then  there  was  a  sufficient  acknowledgment  of  the 
plaintiff*s  title  within  the  meaning  of  the  statute.  We  are  ail  of 
opinion  that  the  deed  must  be  taken  to  speak  from  tbe  time  of  its 
exécution:''  per  Pollock,  C.B.,  Jayne  v.  Hughes  (1854),  10  Ex. 
430  at  p.  488. 

Evidence  Evidence  is  admissible  to  prove  the  true  date,  t.^., 

prove\rue  *^  ^^^  ot  delivery  of  a  deed. 

date. 

Deedfl  with-  "  The  date  of  the  deed  many  times  antiquity  omitted  ;  and  tbe 
reason  thereof  was,  for  that  the  limitation  of  prescription,  or  time 
of  memory,  did  often  in  process  of  time  change  ;  and  the  law  was 
then  holden,  that  a  deed  bearing  date  before  the  limited  time  of 
prescription,  was  not  pleadable;  and  therefore  tbey  made  their 
deeds  without  date»  to  tbe  end  that  tbey  might  allège  tbem  within 
the  time  of  prescription  :  "  Co.  Litt.  6  a. 

'*  Âlso  a  deed  is  good  albeit  it  mentions  no  time  or  place  of  date 


Digitized  by 


Google 


CONSTRUCTION   OF   REFERENCE   TO   DATE.  175 

or  making,  or  bave  a  false  date,  Le.,  be  dated  at  one  time  and 
delivered  at  another  ;  and  albeit  it  bave  an  impossible  date,  as  tbe 
80tb  of  February  and  tbe  like,  for  anciently  until  tbe  time  of 
£dw.  IL  and  Edw.  III.,  tbe  deed  bad  no  date;  becanse  tbe  law 
was  tben  held  to  be,  tbat  if  a  deed  were  dated  before  tbe  time  of 
memory  it  was  not  pleadable,  except  it  were  of  record,  but  it  migbt 
bave  been  given  in  évidence.  But  be  tbat  dotb  plead  such  a  deed 
witbout  any  date,  or  witb  such  an  impossible  date,  must  set  fortb 
the  time  when  it  was  delivered  (Dodson  v.  Kayes  (1610),  Yelv.  198), 
and  support  tbe  averment  by  proof  :  "  Sbep.  Toucb.  55. 

''  Not  but  a  deed  is  good  altbougb  it  mention  no  date  ;  or  batb  a  False  date, 
false  date  ;  or  even  if  it  batb  an  impossible  date,  as  tbe  80tb  of 
February  :  provided  tbe  real  day  of  its  being  dated  or  given,  tbat  is, 
delivered,  can  be  proved:  "  Blackst.  Com.  II.  20  (8tb  éd.,  p.  304). 

"  Tbe  date  of  a  deed  is  not  of  tbe  substance  of  a  deed  :  for  if  it  batb  impossible 
no  date,  or  batb  a   false  or  impossible  date,  as  tbe  30tb  day      ^ 
of  February,  yet  tbe  deed  is  good  :  "  Goddard's   Case   (1584),   2 
Rep.  4b;  Dodson  v.  Kayes   (1610),    Yelv.   198;   S.  C.  sub  nom. 
Dodson    V.    KeyeSy   1    Brownl.   &    Gold.  110  ;    sub    nom.    Dobson 
V.  Keys,  Cro.  Jac.  261. 

.  "  An  impossible  date  is  no  date,  and  wbere  tbere  is  no  date  the 
plaiutiff  nevertbeless  must  déclare  of  it  as  made  at  a  certain 
time:"  per  Curiam,  CromweU  v.  Grunsden  (1698),  2  Salk.  462; 
Holt,  502  ;  S.  C.  sub  nmn.  CromweU  v.  Gnnnsden,  1  Ld.  Eaym.  885; 
iub  nom.  Cromtcell  v.  Grimsdale,  Comb.  477  ;  sub  nom.  Crumwell  v. 
GninsdcUe,  5  Mod.  278;  sub  nom.  Cromtcell  v.  Grurnsdale,  12 
Mod.  198- 

Deed  dated  the  lOth  October,  proof  allowed  tbat  it  was  first  Date 
delivered  the  30tb  March.  *'  For  God  forbid,  when  a  deed  is  duly  ^^^^' 
made,  that  by  négligence  or  mistake  of  the  clerk  in  writing  the 
date,  the  party  should  lose  tbe  whole  benefit  of  tbe  deed  and  be 
witbout  remedy  :  "  Stone  v.  Baie  (1692),  8  Lev.  848.  Hall  v. 
Cazenove  (1804),  4  East,  477  ;  Steele  v.  Mart  (1825),  4  B.  &  C. 
272;  Coopei'  v.  Robinson  (1842),  10  M.  &  W.  694;  Doe  d.  Cox  v. 
Day  (1809),  10  East,  427;  and  Jayne  v.  Hu^flies  (1854),  10  Exch. 
430,  are  other  cases  in  which  évidence  was  admitted  to  pi'ove 
when  a  deed  was  delivered. 

"  Where  a  deed  bears  no  date,  or  an  impossible  date,  Référence  to 
and  in  the  deed  référence  is  made  to  the  ''  date,"  that  construS. 
Word  must  be  eonstrued  ^^delivery;"  but  if  the  deed 
bears  a  sensible  date,  the  word  **date,"  occurring  in 
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the  deed,  means  the  day  of  the  date,  and  not  that  of 
the  delivery  :  "  per  Bayley,  J.,  Styles  v.  Wardle  (1825)^ 
4  B.  &  C.  908  at  p.  911  ;  7  D.  &  R  507  at  p.  510. 

**  If  an  indenture  of  lease  bear  date  which  is  void  or  impossible, 
as  the  SOth  day  of  February,  or  the  40th  of  March,  if  in  this  case 
the  term  be  h'mited  to  begin  from  the  date,  it  shall  begin  from  the 
delivery,  as  if  there  had  been  no  date  at  ail  :  "  Co.  Litt.  46  b. 

Where  an  undated  award  ordered  that  a  certain  act  should  be 
done  within  fifty-eîght  days,  a  data  smpti  arbitrii,  held  there  was 
no  uncertainty,  for  if  the  award  had  no  date  the  time  mnst  be 
coniputed  from  delivery,  and  that  was  one  sensé  of  datm  :  Armitt 
v.Breame  (1704),  Ld.  Raym.  1076  at  p.  1082  ;  1  Salk.  76;  S.C.  sub 
nom,  Aimote  v.  BreaviCf  6  Mod.  244  ;  snb  mmi.  Annote  v.  Bream, 
Holt,  212. 

Obligation  dated  and  delivered  Ist  May,  and  on  Ist  Jiine  foUow- 
ing  obligée  makes  a  release  to  obliger  bearing  date  Ist  March  and 
delivered  Ist  June,  by  which  he  releaseth  ail  actions  until  the  date 
of  the  release.  Held,  the  obligation  was  not  released  :  Sir  William 
Drury's  Case  (1582),  Cro.  Eliz.  14. 

A  release  of  ail  actions  until  this  présent  day:  this  présent  day 
means  the  day  of  the  date,  not  of  delivery,  and  therefore  the  release 
does  not  discharge  a  bond  dated  and  made  after  the  date,  but  before 
the  delivery  of  the  release:  Anon.  (1609),  2  Brownl.  &  G.  800; 
Hale's  M  S  S.,  fo.  6  ;  cited  note  to  Co.  Litt.  46  b  (Butler's  éd., 
1832). 

Under  a  power  to  démise  in  possession  and  not  in  reversion,  a 
lease  dated  17th  February,  habendum  from  March  25 th  next 
ensuing  the  date  thereof,  but  executed  after  March  25th,  is  good  : 
Doc  d.  Cox  V.  Daxj  (1809),  10  East,  427. 
Day  in  sf  me  A  bond  bearing  date  Ist  May,  conditioned  for  payment  of  money 
^^^^  '  on  the  15th  day  of  May  next  ensuing,  means  the  15th  of  the  same 
month  :  Prescot  v. (1622),  Cro.' Jac.  646. 

Obligation  bearing  date  5th  May,  conditioned  to  pay  money  on  the 
llth  day  of  May  next  ensuing;   it  means  the  same  May:  Anon. 
(1622),  2  Roll.  Eep.  255. 
Lcap  jear.  Where  by  a  deed  made  in  August,  1882,  being  leap-year,  a  party 

covenanted  to  pay  a  sum  of  money  on  29th  February  next 
ensuing,  the  words,  **  29th  February  next  ensuing  "  were  construed 
to  mean  29th  February  in  the  next  leap-year  :  Chapman  v.  Beecham 
(1842),  3  Q.  B.  723;  3  Gale  &  Dav.  71. 

Evidence  is  admissible  to  explain  an  erroneous  référence  to  the 
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date  of  another  instrument  :  Honywoodv.  Honywood  (1843),  2  Y,  & 
C.  C.  C.  471- 

Evidence  may  be  addueed  to  correct  an  erroneous  or  Evidence  to 
împerfect  name  or  description  of  any  party  to  a  deed.  ^^escr^on 
See  1  Dav.  Prec.  41  (5th  éd.),  p.  33.  *^'  p*^^^*- 

"  The  name  of  the  persons  in  grants  is  set  down  only  to  dis- 
tinguish  persons,  and  to  make  the  person  intended  certain  ;  and, 
therefore,  howsoever  it  be  best  and  most  safe  to  describe  the  person 
by  his  true  and  proper  name  of  baptism,  and  aiso  by  his  surname, 
and  if  it  be  a  corporation,  by  the  true  name  whereby  the  corporation 
îs  made,  yet  mistakes  in  this  case,  unless  they  be  very  gross,  will 
not  make  void  the  grant  ;  nihil  facit  en'or  nominis  cum  de  corpore 
constat:  "  Shep.  Touch.  233. 

**  Begularly  it  is  requisite  that  the  pnrchaser  be  named  by  the  Name  of 
name  of  baptism  and  his  surname,  and  that  spécial  heed  be  taken  ***P*^^^- 
to  the  name  of  baptism  ;  for  that  a  man  cannot  hâve  two  names  of 
baptism,  as  he  may  hâve  divers  surnames  :  "  Co.  Litt.  8  a  ;  Mac- 
Donnogh  v.  Stafford  (1619),  Palm.  100.  In  strictness  ail  the  names 
of  baptism  compose  but  one  Christian  name  :  per  Sir  W.  Scott, 
Pougett  V.  Tomhjns  (1812),  3  M.  &  S.  262,  n.  at  p.  263  ;  see 
also  Scott  V.  Soam  (1802),  3  East,  111  ;  Evans  v.  King  (1745), 
Willes,  554. 

"But  a  person  may  be  baptized  by  the  name  of  A.  and  con- 
firmed  by  the  name  of  B.,  as  Sir  Francis  Gawdy  was  ;  not  that 
I  tbink  the  first  name  ceased  :  ''  per  Holt,  C.J.,  Holman  v.  Walden 
(1708),  Holt,  492  ;  1  Salk.  6  ;  S.  C.  suh  nom.  Walden  v.  Holman, 
6  Mod.  115. 

**  Yet   there  may  be  cases  where  names  acquired  by  use  and  Name  by 
habit  may  be   taken  by  repute  as  the  true  Christian   and  sur-  ^^^^ 
name  of  the  parties  :  *'  per  Sir  W.   Scott,  Frankland  v.  Nicholson 
(1805),  3  M.  &  S.  259,  n.  at  p.  260. 

*'  If  the  person  be  so  described  that  he  may  be  certainly  known  from 
other  persons,  the  omission,  or  in  somecase  themisprision,of  the  name 
of  baptism,  shall  not  avoid  the  grant  ;  as  a  gift,  ' omnibus  Jiliis  J.  S.,* 
or  '  ftimogenito  filio  J.  S.,'  or  '  uxo^-i  de  J.  S.,*  or  ^Jiliae  de  J.  S./ 
wben  there  is  but  one.  The  name  of  baptism  of  the  Abbot  of  W.  was 
Richems,  and  he  by  the  name  of  Richardus,  Abbot  de  W.,  made  a 
grant  ;  and  although  his  name  of  baptism  was  mistaken,  yet  because  Mistake  in 
the  other  words,  se.  '  Abbas  de  W.,'  did  certainly  describe  the  "*™®' 
person,  for  his  cause  the  grant,  notwithstanding  the  misprision  of 
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the  name  of  baptism,  was  good.  So,  if  a  grant  be  made  to  J.  S. 
et  Margaretae  uxori  stuie  where  the  wife's  name  îs  Margeriae  or  to 
J.  S.  et  Mariottae  uxori  sxiae  where  the  wife's  name  is  Marion,  yet 
the  grant  is  good,  although  the  name  of  baptism  be  mistaken, 
beoaose  uxori  suae  is  a  certain  description  of  the  person  :  "  Dr. 
Ayray's  Case  (1618),  11  Rep.  18  b  at  p.  21  a. 

Where  articles  of  association  authorised  the  nomination  by  the 
ordinary  form  of  a  proxy.  Heldy  that  the  nomination  of  any 
person  who  might  be  a  partner  in  a  certain  firm  was  sufficient,  and 
that  a  person  who  was  a  partner,  when  the  vote  was  given,  but  was 
not  a  partner  when  the  proxy  was  signed,  could  act  mider  the 
nomination  :  Bombay  Burviah  Trading  Corporation  v.  Dorabji 
Cursetji  Shroff,  [1905]  A.  C.  213. 

A  man  may  change  his  name,  Le.,  his  sumame,  as  often  as  he 
likes,  no  fraud  being  intended  :  per  Tindal,  C. J.,  Davies  v.  Lovmdes 
(1885),  2  Scott,  71  at  p.  108  ;  1  Bing.  N.  C,  597  at  p.  618.  See  also 
Leigh  v.  Leigh  (1808),  15  Ves.  92  at  p.  100  ;  Doe  d.  Luscovibe  v.  Y(Ues 
(1822),  5  B.  i&  Aid.  544;  Re  James  (1850),  5  Ex.  810;  Re  Dearden 
(1850),  5  Ex.  740;  Re  Gimlet  (1868),  11  W.  R.  210.  And  it  is 
not  necessary  that  he  should  obtain  an  Act  of  ParUament  or  a 
royal  licence,  or  exécute  a  deed  poil,  or  issue  advertisements,  for 
a  sumame  may  be  acquired  by  assumption  and  réputation  only, 
which  are  matters  of  fact  to  be  proved  by  évidence  :  Re  Croxon, 
[1904]  1  Ch.  252. 

But  where  a  testator  bequeathed  a  legacy  to  an  infant  spinster 
in  case  she  should  marry  "  any  person  of  the  sumame  of  Barlow  ;  " 
and  she  married  a  man  whose  father's  name  was  Bateman,  but  who, 
prior  to  the  marriage,  assumed  the  name  of  Barlow  for  the  purpose 
of  complying  with  the  will.  Held,  in  Dom.  Proc.  reversing  Jekyll, 
M.R.,  that  the  legatee  had  not  complied  with  the  condition,  and  she 
and  her  husband  were  not  entitled  to  the  legacy  :  Barloïc  v. 
Bateman  (1785),  2  Bro.  P.  C.  272. 

"Marriage  confers  a  name  upon  a  woman  which  becomes  her 
actual  name,  and  she  can  only  attain  another  by  réputation  :  "  per 
Hannen,  P.  :  Fendall  v.  Goldsmid  (1877),  2  P.  D.  263  at  p.  264  ; 
and  when  a  commoner  who  has  married  and  divorced  a  peer 
marries  another  commoner,  she  cannot  be  restrained  by  the  peer 
from  using  the  title,  though  she  has  no  légal  right  thereto  :  Cotvley 
V.  Cowley,  [1900]  P.  305  ;  [1901]  A.  C.  450. 

Where  a  person  is  described  in  a  deed,  and  exécutes  it,  by  the 
name  by  which  he  usually  passes,  which  is  not  his  correct  name, 
the  deed  will  be  upheld  on  évidence  of  identity  being  given  :  Govld 
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V.  Bames  (1811),  8  Taunt.  504  ;  Shaw  v.  Hunt  (1818),  8  Taunt.  645  ; 
Addis  V.  Power  (1881),  7  Bîng.  455  ;    WiUiams  v.  Bryant  (1839), 

5  M.  &  W.  447.  And  a  marriage  after  banns  in  which  tbe  usual 
thongh  not  the  baptismal  name  of  tbe  busband  was  given,  was  beld 
good  :  Rex  v.  BiUinghurst  (1814),  3  M.  &  S.  250. 

Where  a  man  was  called  by  an  incorrect  name  tbroughout  a  deed, 
bat  execated  it  by  bis  correct  name,  tbe  deed  was  upbeld  as  bis 
deed  :  Janes  v.  Whitbread  (1851),  11  C.  B.  406,  413.  See  Viner, 
Abr.  tit.  Faits,  B. 

Wbere  a  firm  is  made  a  party  to  a  deed,  évidence  is  admissible  to  Fimu 
sbow  wbo  in  fact  constituted  tbe  firm  at  tbat  time  :  Lindley  on 
Partnersbip,  Bk.  I.  c.  7,  s.  2  (7tb  éd.  p.  129)  ;  Carmthers  v.  Sheddon 
(1815),  6  Taunt.  14  ;    Maugham  v.  Sharpe  (1864),  17  C.  B.  N.  8. 
443;  34L.  J.  N.  S.  C.  P.  19. 

A  con voyance  was  made  to  **  Wm.  Wray  "  ;  in  fact,  that  was  tbe 
name  onder  wbicb  four  persons  carried  on  business  in  partnersbip, 
one  of  wbom,  witb  tbe  concurrence  of  tbe  otbers,  signed  tbe  name 
Wm.  Wray  on  tbe  conveyance.  Held,  tbat  tbe  légal  estate  passed 
to  tbe  four  partners  as  joint  tenants  :  Wray  v.  Wray,  [1905]  2  Cb. 
849. 

Tbe  individuals  composing  a  class  wbicb  is  capable  of  being  Class. 
ascertained  may  be  made  parties  by  tbe  name  of  tbat  class,  as 
"ail  a  man's  creditors:"  Gresty  v.  Oibson  (1866),  L.  E.  1  Ex. 
112;  Reeves  v.  Watts  (1866),  L.  E.  1  Q.  B.  412;  M'Laren  v. 
Baxter  (1867),  L.  E.  2  C.  P.  559  ;  Isaacs  v.  Green  (1867),  L.  E.  2 
Ex.  352. 

Tbougb  a  corporation  sbould  be  described  by  its  proper  name,  CJorporation. 
Le.,  by  tbe  name  by  wbicb  it  was  incorporated,  it  is  sufficient  to  use 
such  name  as  will  identify  it  :  Dr.  Ayray's  Case  (1613),  11  Eep. 
18  b  ;  The  Dutch  West  Indxa  Co.  v.  Van  Moses  (1725),  1  Stra.  612; 
S.  C.  on  appeal,  sub  nom.  Henriques  v.  General  de.  to  West  Indies 
(1728),  2  Ld.  Eaym.  1532;    Croydon  Hospital  v.  Farley  (1816), 

6  Taunt.  467  ;  Grant  on  Corporations,  pp.  50  et  seq.  See  also,  on 
the  question  wbat  variances  from  the  true  name  of  the  corporation 
arematerial:  The  Case  of  the  Corporation  of  the  Cathedral  Church 
of  Carliste  (1568),  Dy.  278;  Crojt  v.  Howel  (1577),  Plowd.  586  a; 
Fanshawe's  Case  (1587),  Moore,  228;  S.  C.  sub  nom.  Mariot  v.  Mascal, 
1  Anders.  202  ;    on  appeal,  sub    nom.  Marriot  v.  Pascall  (1588), 

1  Léon.  159  ;  Button  v.  Wrightman  (1593),  Poph.  56  ;  Pits  v.  James 
(1614),   Hob.   121;  Butler  v.  Fincher  (1615),  1  Eoll.  Eep.  229; 

2  Bulstr.  302. 

The  Kîng  incorporated  a  borough  by  the  name  of  the  Mayor  and 
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Burgesses  of  his  borough  of  Lynne  Régis,  commonly  called  King's 
Lynne  ;  a  person  became  bound  to  the  corporation  in  a  bond  by  the 
name  of  the  Mayor  and  Burgesses  of  Lynne  Régis.  Held^  that  the 
bond  was  good.  The  name  of  a  corporation  in  grants  or  con- 
veyances  need  not  be  idem  syllahis  seti  verhis  ;  it  is  sufficient 
if  it  be  idem  re  et  sensu  :  Mayor  and  Burgesses  of  Lynne  Régis* 
Case,  10  Rep.  122  b. 

A  false  description  of  a  party  will  not  vitiate  the  deed, 
where  it  is  clear  what  person  is  meant. 


Conveyance  made  to  Rodolf  Evers,  Knight,  Lord  Evers.  Held, 
that  the  conveyance  was  good,  though  at  the  time  it  was  made  he 
was  not  a  knight  nor  reputed  to  be  a  knight  :  Evers  v.  Strickland 
(1610),  1  Bulstr.  21  ;  though  it  has  been  said  that  a  grantto  a  knight 
by  the  name  of  Esq.,  and  vice  versa,  is  void  :  Rex  v.  Bishop  of 
Chester  (1697),  1  Ld.  Raym.  292  at  p.  303;  Carth.  440. 

Bastard.  Â  bastard  can  be  made  a  party  by  his  name  of  réputation: 

Co.  Litt.  3  b  ;  and  he  may  be  described  as  the  "  son  *'  of  his  reputed 
father  when  he  has  acquired  the  réputation  of  being  so  :  Finch's 
Case  (1606),  6  Rep.  63  a  at  p.  65  a. 

Reputed  wife.  Where  a  woman  who  had  gone  through  the  ceremony  of  marriage 
which  was  afterwards  discovered  to  be  invalid,  executed  a  deed  by 
the  description  of  ''Eliza,  the  wife  of"  the  reputed  husband,  the 
description  was  held  suflScient:  Boughton  v.  Sandilands  (1811), 
8  Taunt.  342. 

See  further  as  to  parties,  names,  and  descriptions,  Cruise,  Dig. 
tit.  xxxii.,  Deed,  c.  21,  ss.  7  et  seq.  ;  3  Dav.  Prec.  857,  note  {m)  ; 
Elph.  Introd.  Conv.  (5th  éd.),  pp.  52  et  seq. 
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RECITALS. 

Varicmce  between  Récitals  and  Operative  Part  :  General  and  Spécifie 
Descriptions  :  Releases  :  Misrecitals  :  Estoppel  hy  Récital  : 
Récital  Creatin{f  Covenant  :  Récital  Execiiting  Power. 

Many  deeds,  particularly  modem  deeds,  hâve  récitals,  and  it 
sometimes  happens  that  the  récitals  are  not  consistent  with  the 
operative  part.    When  this  is  the  case — 

If  both  the  récitals  and  the  operative  part  of  a  deed  Operative 
are   clear  and  unambiguous,  but  they  are  inconsistent  n^ionto^ 
with  each  other,  the  operative  part  is  to  be  preferred.  ^y'®^^**^ 

"  If  the  récitals  are  ambiguous  and  the  operative  part 
is  clear,  the  operative  part  must  prevail  :  "  per  Ld. 
Esher,  M.R.,  JEx  parte  Dawes  (1886),  17  Q.  B.  D.  275  at 
p.  286. 

It  f oUows  that  a  spécifie  description  of  property,  or  a  spécifie  de- 
specific  statement  of  what  is  intended  to  be  done,  con-  ^«^^'^ 
tained  in  the  operative  part  will  not  be  controUed  by  a  ^^^^Ued 
gênerai  description,  or  a  gênerai  or  ambiguons  state-  ^^^^2** 
ment,  contained  in  the  récitals.  in  recela. 

"  The  reciting  part  of  a  deed  is  not  at  ail  a  necessary  part  either 
in  law  or  equity.  It  may  be  made  use  of  to  explain  a  doabt  of  the 
intention  and  meaning  of  the  parties,  but  it  hath  no  effect  or 
opération.  But  when  it  cornes  to  limit  the  estate,  there  the  deed  is 
to  hâve  its  effect  according  to  what  limitations  are  therein  set 
forth,  and  that  is  plain  and  full,  without  any  manner  of  contradic- 
tion whatsoever  :  "  per  Holt,  C.J.,  Bath  andMountaffiie's  Case  (1698), 
8  Ca.  Ch.  55  at  p.  101. 

"Where  the  operative  part  of  the  deed  uses  language  which 
admits  of  no  doubt  it  cannot  be  controUed  by  the  récital  :  "  per 
Leach,  M.R.,  Bailey  v.  Lloyd  (1829),  5  Russ.  830  at  p.  844. 
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"  When  the  words  in  the  operative  part  of  a  deed  of  conveyance 
are  clear  and  unambiguoas,  they  cannot  be  controlled  by  the 
récitals  or  other  parts  of  the  deed  :  "  per  Patteson,  J,,  Walsh  v. 
Trevanion  (1850),  16  Q.  B.  788  at  p.  751;  19  L.  J.  Q.  B-  458  at 
p.  462  ;  14  Jur.  1184  at  p.  1186. 

**  It  is  impossible  by  a  récital  to  eut  down  the  plain  effect  of  the 
operative  part  of  a  deed  :  "  per  Romilly,  M.R.,  Holliday  v.  Overton 
(1852),  14  Beav.  467  at  p.  470. 

''It  is  of  the  greatest  conséquence  to  keep  distinct  the  différent 
parts  of  deeds,  and  to  give  to  récitals  and  to  the  operative  part 
their  proper  effects.  I  hâve  always  held  that  where  the  récitals 
and  the  operative  part  of  a  deed  are  at  variance,  the  operative 
part  must  be  officions,  and  the  récitals  inofficious.  I  do  not  say 
inoperative,  for  the  récitals  may  be  useful  in  explaining  ambi- 
guities:"  per  Romilly,  M.R.,  Young  v.  Smith  (1865),  L.  R.  1  Eq. 
180  at  p.  188  ;  85  Beav.  87  at  p.  90;  11  Jur.  N.  S.  968. 

"  I  am  not  aware  of  any  authority  in  which  a  clear,  précise,  and 
spécifie  description  of  property  in  the  operative  part  of  a  deed  bas 
been  controlled  at  law  by  the  effect  of  mère  récitals,  or  by  inference 
from  the  covenants  or  subséquent  parts  of  the  deed  :  "  per  Jessel, 
M.R.,  Howard  v.  Earl  of  Shrewsbury  (1874),  L.  R.  17  Eq.  878 
at  p.  394. 

**  If  there  is  any  doubt  about  the  construction  of  the  governîng 
words  of  that  document,  the  récital  may  be  looked  at  in  order  to 
détermine  what  is  the  true  construction  ;  but  if  there  is  no  doubt 
about  the  construction,  the  rights  of  the  parties  are  governed 
entirely  by  the  operative  part  of  the  writing  or  deed  :  "  per  Brett, 
LJ.,  Leggott  v.  Ban-ett  (1880),  15  Ch.  D.  806  at  p.  311. 

**  The  rule  is  that  a  récital  does  not  control  the  operative  part 
of  a  deed  where  the  operative  part  is  clear:"  per  Jessel,  M.R., 
Daîves  v.  Tredwell  (1881),  18  Ch.  D.  854  at  p.  858. 
BzampleB.  Where  the  condition  of  an  indemnity  bond,  after  referring  to  the 

recited  transactions,  continaed,  ''  or  on  any  other  account  thereafter 
to  subsist  between  **  the  debtor  and  the  plaintiff,  it  was  held  that 
the  extent  of  the  condition  was  not  restrained  by  the  récitals  : 
Sansom  v.  Bell  (1809),  2  Camp.  89. 

Where  a  bond  was  taken  in  the  penalty  of  1,000Z.,  Held  that  the 
penalty  could  not  be  eut  down  to  5001.  by  a  récital  that  the  parties 
had  agreed  to  exécute  a  bond  for  that  amount  :  Inglehy  v.  Swift 
(1888),  10  Bing.  84;   8  Moo.  &  Se.  488. 

Bond  securing  repayment  of  the  balance  of  an  account  current, 
reciting  a  désire  for  advances  over  and  above  an  amount  of  2,5(XM. 


Bond. 
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already  secured  by  a  guarantee,  which  was  subsequently  held  to  be 
invalid  :  Held  that  the  bond  could  not  be  limited  to  moneys  in 
excess  of  the  2,500i.  :  Atistralian  Joint  Stock  Bk.,  Ld.  y.  Bailey, 
[1899]  A.  C.  896. 

If  a  deed  contaîn  an  absolute  covenant  not  to  do  a  certain  act,  Coyenant. 
8uch  covenant  will  not  be  controlled  by  a  récital  that  the  parties 
intended  that,  on  the  payment  of  a  sum  of  money  for  liquidated 
damages,  it  might  be  done  :  Bird  v.  Lake  (1868),  1  H.  &  M.  111. 

Ând  a  covenant  for  title  is  not  limited  by  the  fact  that  the  defect 
in  the  title  appears  in  the  récitals  :  Page  v.  Midland  Ry.  Co.,  [1894] 
1  Ch.  11. 

Two  partners,  to  secnre  a  partnership  debt,  conveyed  certain  Paroela. 
joint  property  particularly  described  in  the  deed,  *'  and  ail  other 
the  hereditaments  of  them,  or  either  of  them,  situate  ehewUerc  in 
the  town  of  M.,*'  but  the  récitals,  covenants,  and  provisions  in  the 
deed,  related  solely  to  the  joint  property.  i/eW,  that  the  deed 
extended  to  a  separate  estate  of  one  of  the  partners  situate  in  M.  : 
Ex  parte  Young  (1889),  4  Deac.  185. 

By  articles,  reciting  that  A.  had  agreed  to  give  a  mortgage  of 
"  his  freehold  estâtes  at  I.,  stibject  to  the  charge  affecting  the  same,'' 
A.  agreed  to  exécute  a  mortgage  of  "  ail  his  lands,  tenements,  and 
hereditaments,  at  or  near  I.  aforesaid."  Held,  that  copyhold  pro- 
perty and  also  freehold  property,  not  subject  to  the  charge,  were 
pubject  to  the  agreement  :  Ex  parte  Glyn  (1840),  1  M.  D.  &  De 
Gex,  29. 

A  marriage  settlement  contained  a  récital  of  an  agreement  to 
settle  a  certain  estate  ''  except  the  town  and  lands  of  B.  and  its 
Bub-denominations.'*  The  operative  part  conveyed,  inter  alia,  K., 
"which  was  one  of  the  sub-denominations  of  B.  Held,  that  it 
passed  :  Alexander  v.  Croshie  (1885),  Ll.  &  Goo.  temp.  Sugden,  145  ; 
see  per  Sugden,  G.  at  p.  152. 

Transfer  of  a  mortgage,  containing  a  récital  that  **in  the  now  Tranaferof 
reciting  indenture  a  power  of  sale  is  contained  for  the  better  ^^^^^S^S®- 
securing  of  the  principal  sum  and  interest,  but  the  said  power  has 
not  been,  and  is  not  intended  to  be  exercised,"  foUowed  by  assign- 
ment  of  the  moneys  due  on  the  mortgage,  *'  and  ail  powers  and 
remédies  for  recovering  the  same  sums  respectively,  and  ail  benefit 
of  the  said  several  indentures  of  mortgage,  and  of  every  covenant 
and  security  therein  respectively  contained."  Held,  that  the 
power  of  sale  in  the  recited  mortgage  was  capable  of  being 
exercised  :  Boyd  v.  Pétrie  (1872),  L.  R.  7  Ch.  885. 

A  power  of    appointment   by  the  wife    during  the    intended  Settlement. 
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Covenant  to 
fiettle. 


Priyate 
Btatate. 


coverture  was  held  not  to  be  extended,  so  as  to  be  exercisable  after 
the  coverture,  by  a  récital  that  the  provision  intended  to  be  made 
should  be  subject  to  '*  a  power  of  appointment  by  will  :  "  HoUiday 
V-  Overton  (1852),  14  Beav.  467. 

A  récital  in  a  marriage  settlement  that  it  had  been  agreed  that 
the  hasband  should  enter  into  the  covenant  to  assign  ail  the 
interest  that  the  ^ife  might  hâve  under  the  wills  or  otherwise  of 
two  named  persons  then  deceased  thereinafter  contained,  was 
followed  by  a  covenant  by  the  husband  to  assign  ail  the  interest 
of  the  wife  under  the  wills  x>l  the  two  testators  or  otherwise  how- 
soever.  Afterwards  the  wife  became  entitled  to  an  unappointed 
share  under  the  marriage  settlement  of  one  of  the  testators.  lleld, 
that  such  share  was  clearly  included  in  the  covenant,  which  could 
not  be  eut  down  by  the  récital  :  In  re  Owen's  Trust  (1855),  1  Jur. 
N.  S.  1069. 

Â  marriage  settlement  recited  an  agreement  that  the  future  pro- 
perty  of  the  wife  should  be  settled,  but  the  covenant  to  settle 
was  by  the  husband  alone.  Held,  that  the  wife  was  not  bound  : 
Hammond  v.  Hammond  (1854),  19  Beav.  29  ;  Young  v.  Smith  (1865), 
85  Beav.  87;  L.  R.  1  Eq.  180;  Dawes  v.  Tredwèll  (1881),  18  Ch. 
D.  354.  And  conversely,  where  the  récital  was  of  an  agreement 
that  the  husband  should  covenant  to  settle  the  after-acquired  pro- 
perty  of  the  wife,  followed  in  the  operative  part  by  an  agreement 
by  ail  parties  and  a  covenant  by  the  husband  to  settle  it.  Held, 
that  property  afterwards  given  to  the  separate  use  of  the  wife  was 
bound  :   Willouglihy  v.  Middleton  (1862),  2  J.  &  H.  844. 

Settlement  reciting  agreement  to  settle  five  distinct  dénomina- 
tions of  lands,  specifically  described;  grant  to  trustées  of  three 
only  of  the  dénominations.  Held,  that  the  omitted  dénominations 
were  not  bound  by  the  trusts  of  the  settlement:  Macnamara  v. 
Carey  (1867),  1  Ir.  Rep.  Eq.  9. 

A  private  statute,  after  reciting  that  it  would  be  for  the  advantage 
of  the  tenant  for  life  and  remainderman  that  certain  settled  lands 
should  be  sold,  enacted  that  the  parcels  described  in  the  second 
schedule  should  be  vested  in  trustées  for  sale.  Certain  lands  not 
comprised  in  the  settlement  were  included.  Held,  that  the  enacting 
words  being  précise  and  spécifie  could  not  be  limited  by  the 
récitals:  Howard  v.  Earl  of  Shreicshury  (1874),  L.  R.  17  Eq.  878. 

The  case  of  Ashwell  v.  Staunton  (1861),  30  Beav.  52,  where  a 
mortgage  recited  an  agreement  to  pay  the  debt  with  interest,  but 
the  proviso  for  rédemption,  the  covenant  to  pay  and  the  trusts  of 
the  proceeds  of  sale  made  no  mention  of  interest;  and  it  was  held 
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that  interest  was  payable,  is  no  exception  to  tbe  rule,  as  the  case  i^as 
decided  on  the  principle  that  money  payable  on  a  day  certain  carries 
interest. 

The  rule  must  be  applied  with  some  caution,  for,  bearing  in  mind  Récital  of 
that  an  agreement  for  the  sale  of  property,  accompanied  by  the  sale  foliowed 
payment  of  the  purchase   money,   opérâtes  as  a  conveyance  in  pj,^^*  ^^^ 
equity,  it  appears  that  a  récital  of  an  agreement  for  the  sale  of  money. 
£lackacre  and  TVhiteacre  for  a  certain  sum,  foliowed  by  a  con- 
veyance, "  in  pursuance  of  the  recited  agreement  and  in  considéra- 
tion of  the  said  sum  of  £ (the  receipt,  &c.),"  of  Blackacre  only, 

will  operate  in  equity  as  a  conveyance  of  Whîteacre  also.  But  a 
récital  of  an  agreement  for  the  sale  of  Blackacre  for  a  certain  sum, 
foliowed  by  a  conveyance  of  Blackacre  and  Whiteacre  for  that  sum, 
appears  to  fall  within  the  rule. 

"  If  the  récitals  are  clear  and  the  operative  part  of  a  Ambigaous 
deed  is  ambiguous,  the  récitals  govem  the  construction  :  ''  controUo/by 
per   Lord    Esher,    M.B.,    Ex    parte    Dawes    (188G),  <^i«^^  ^^^^i«- 
17  Q.  B.  D.  275  at  p.  286. 

It  foUows  that  a  spécifie  description  of  property,  or  spécifie  state- 
a  spécifie   statement  of  what  is  intended  to  be   done,  ^taîfnot 
contained   in    the    récitals,  will  not  be  enlarged  by  a  ^^j^tc- 
gênerai  description,  or  a  gênerai  or  ambiguous    state-  ™^*^A°g 
ment,  contained  in  the  operative  part.     See  Dart,  V.  &  part. 
P.  c.  11,  s.  3  (7th  éd.,  p.  548)  ;  1  Dav.  Prec.  (oth  éd.), 
p.  41  ;  Burton,  Comp.  s.  530. 

**  If  the  operative  part  of  a  deed  be  doubtfully  expressed,  there 
the  récital  may  safely  be  refeiTed  to  as  a  key  to  the  intention  of 
the  parties  :  "  per  Leach,  M.R.,  Bailey  v.  Lloxjd  (1829),  5  Euss.  880 
at  p.  344. 

"  On  the  other  hand,  when  those  words  ''  {se.  the  words  in  the 
operative  part  of  a  deed)  "are  of  doubtful  meaning,  the  récitals  and 
other  parts  of  the  deed  may  be  used  as  a  test  to  discover  the 
intention  of  the  parties  and  to  fix  the  true  meaning  of  those 
words  :  "  per  Patteson,  J.,  in  Walsh  v.  Trcvanion  (1850),  15  Q.  B. 
788  at  p.  751  ;  19  L.  J.  Q.  B.  458  at  p.  462  ;  14  Jur.  1134 
at  p.  1186. 

**  As  to  the  construction  of  the  settlement,  I  do  not  dispute  the 
proposition  which  was  argued,  that  if  you  find  in  a  settlement 
récitals  indicating  varions  parcels  enumerated,  from  whence  it  is  to 
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be  inferred,  from  reading  the  récital  alone,  that  thèse  parcels,  and 
thèse  alone,  are  to  be  included  in  and  made  subject  to  the  pro- 
visions of  the  deed,  but  yet  you  find  that  in  the  operative  part  of 
the  deed  one  or  two  of  thèse  parcels  are  omitted  (see  Mcumainara 
V.  Carey  (1867),  1  Ir.  Eq,  Eep.  9),  the  Court  may  be  of  opinion, 
upon  the  construction  of  the  deed,  that  the  parcels  which  are 
omitted  in  the  operative  part  are  omitted  by  mistake,  and  are  not 
included  in  the  provisions  of  the  deed  (sic  ;  sed  qtuiere,  are  omitted 
and  are  not  included,  &c.,  by  mistake).  And  the  converse  of  that 
proposition  is  also  true  :  parcels  may  be  included  in  the  operative 
part  of  the  deed  which  the  récitals  and  the  rest  of  the  deed  show 
to  hâve  been  inserted  there  by  mistake.  There  are  several  cases  to 
that  e£fect,  and  amongst  them  the  well-known  case,  before  Lord 
Mansfield,  of  Mooi-e  v.  Magrath  (  (1774),  1  Cowp.  9)  :  "  per 
Romilly,  M.R.,  Bairatt  y.  Wyatt  (1862),  80  Beav.  442  at  p.  443; 
31  L.  J.  Ch.  652  ;  6  L.  T.  N.  S.  801. 

"  Where  the  récital  is  that  you  intend  to  convey  certain  spécifie 
property,  and  the  gênerai  words  in  the  habendum,  including 
'  interest,'  and  the  like,  are  sufficiently  large  to  carry  other 
property  which  is  not  specified,  and  is  distinct  from  that  which 
is  specified,  in  the  récital,  that  other  property  does  not  pass  :  "  per 
Lord  Romilly,  M.R.,  Neame  v.  Moorsom  (1866),  L.  R.  3  Eq.  91  at 
p.  97. 

**Though  the  words  used  might  by  themselves  be  capable  of 
a  différent  meaning,  we  may  call  in  aid  the  récitals  to  explain 
them.  .  .  .  The  right  course  then  is  not  to  reform  or  correct  the 
instrument,  but  to  construe  it  by  the  light  of  the  récitals  :  "  per 
Channell,  B.,  Guyn  v.  Neath  Canal  Co.  (1868),  L.  R.  3  Ex.  209 
at  p.  219. 

''  Nothing  I  consider  is  better  settled  than  that  thèse  gênerai 
words,  even  where  they  would  pass  the  land  ex  vi  termijwram,  are 
restricted  by  the  récitals  and  what  is  called  the  scope  of  the 
instrument.  .  .  .  The  principle  is,  that  though  words  of  spécifie 
description  are  not  easily  dealt  with,  yet  gênerai  words  are  ;  and 
that  though  gênerai  words  may  be  in  themselves  large  enough,  .  .  . 
yet  if,  upon  the  whole  scope  of  the  instrument,  as  to  which 
especial  regard  is  to  be  had  to  what  I  call  introductory  récitals, 
it  appears  it  was  not  the  intention  of  the  parties  to  pass  those 
properties,  it  will  not  pass  them  :  "  per  Jessel,  M.R.,  Hotcanl  v. 
Earl  of  Shrewsbury  (1874),  L.  R.  17  Eq.  378  at  p.  391. 

"Another  thing  which  I  think  we  may  consider  settled  by 
authority  is  that  where  the  words  of  a  covenant  are  ambiguous 
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and  difficult  to  deal  with,  we  may  resort  to  the  récitals  to  see 
whether  they  throw  any  light  on  its  meaning  :  "  per  Jessel,  M.R., 
Re  Mi4:heW8  Trusts  (1878),  9  Ch,  D.  6  at  p.  9. 

"  Where  the  words  in  the  dispositive  or  operative  part  of  a  deed 
of  conveyance  are  clear  and  anambiguoas  they  cannot  be  corrected 
by  référence  to  other  parts  of  the  instrument.  Where  those  words 
are  sasceptible  of  two  constructions  the  context  may  properly  be 
referred  to  for  the  purpose  of  determining  which  of  the  two  con- 
structions is  the  true  meaning.  In  order  to  justify  a  référence  to 
the  context  for  this  purpose,  it  is  not  necessary  that  the  language 
of  the  dispositive  or  operative  clause  should  be  ambiguous  in  the 
sensé  that  without  some  help  you  cannot  tell  which  of  two  meanings 
should  be  taken.  The  rule  applies  though  one  of  the  two  meanings 
is  the  more  obvions,  and  would  necessarily  be  preferred  if  no  light 
could  be  derived  from  the  rest  of  the  deed.  For  the  purpose  of 
construing  the  dispositive  or  operative  clause  the  whole  of  the 
instrument  may  be  referred  to,  though  the  introductory  narrative 
or  récitals  leading  up  to  that  clause  are  perhaps  more  likely  to 
fomish  the  key  to  its  true  construction  than  the  subsidiary  clauses 
of  the  deed  :  "  per  Lord  Macnaghten,  Orr  v.  MitcheU,  [1893]  A.  C. 
288  at  p.  254. 

Where  the  operative  part  of  a  deed  (which  was  not  by  way  of  BxampieB. 
présent  conveyance  but  of  covenant)  appeared  to  hâve  been  intended  Cîovenant. 
to  foUow,  but  did  not  accurately  folio w,  the  words  of  a  récital,  the 
effect  of  the  operative  part  was  limited  to  the  extent  pointed  out  by 
the  récital  :  Re  NeaVs  Trmts  (1857),  4  Jur.  N.  S.  6. 

A  deed  poil,  reciting  the  conveyance  of  land  in  considération  of 
an  annual  rent  to  be  paid  to  the  vendor  or  the  person  to  whom  the 
inheritance  of  the  promises  conveyed  should  for  the  time  being 
belong  in  case  the  said  conveyance  had  not  beenmade,  contained  a 
covenant  with  the  vendor  and  with  the  person  towhom  the  inheritance 
of  the  conveyed  promises  "  shall  for  the  time  being  belong  "  to  pay 
the  rent.  Held,  that  the  terms  of  the  deed  poil  were  explained  by 
the  récitals  and  also  by  a  later  deed  :  Gwyn  v.  Neath  Canal  Co. 
(1868),  L.  R.  8  Ex.  209. 

A  récital  in  a  transfer  of  mortgage  that  the  transférées,  who  were 
a  solicitor  and  a  surveyor,  "  should  be  entitled  to  make  the  same 
charges  and  to  reçoive  the  same  rémunération  respectively  for  ail 
business  done  by  them  respectively  in  or  about  thèse  présents  "  as 
if  they  had  not  been  mortgagees,  was  foUowed  by  a  covenant  by  the 
mortgagor  to  pay  the  principal  and  interest  and  "every  other  sum 
which  may  hereafter  be  advanced  or  paid  by  the  transférées  or 
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either  of  them  to  or  become  owing  to  them  or  him  by"  the  mortgagor. 
Held,  that  the  latter  words  were  limited  by  tbe  récitals  to  moneys 
owing  in   respect    of    the    mortgage:    Field  v.   Hopkins   (1890), 
44  Cb.  D.  524. 
Parceis.  Jn  a  case  where  there  were  no  récitals  the  settlor,  in  considéra- 

tion of  love  and  affection,  and  for  settling  the  one  undivided  moieties 
of  the  hereditaments  thereinafter  mentioned,  granted  the  one  undi- 
vided moieties  of  ail  those  manors,  &c.,  following,  describing  them, 
together  with  ail  other  the  settlor's  lands,  tenements  and  heredita- 
ments in  Ireland,  habendum  the  said  undivided  moieties  with  their 
appurtenances,  together  with  ail  other  the  settlor's  estate  in  Ireland, 
unto  uses  thereinafter  declared,  but  uses  were  declared  of  the  moieties 
only.  Held,  that  no  part  of  the  settlor's  other  estâtes  in  Ireland 
passed  :  Moore  v.  Magrath  (1774),  1  Cowp.  9  ;  Lofft,  898. 

A  settlor  entitled  to  a  mansion,  thirteen  fields  and  mills,  recited 
bis  intention  to  settle  "  the  property  thereinafter  particularly  men- 
tioned,"  and  settled  the  mansion  bouse  and  eight  fields,  ail  of  which 
were  particularly  described  in  the  parcels  following,  with  gênerai 
words  wide  enough  to  pass  the  other  five  fields.  Held,  that,  having 
regard  to  the  récitals  and  the  particularity  of  the  parcels,  the  gênerai 
words  did  not  pass  the  other  five  fields  :  Doe  d.  Meyvick  v.  Meyrick 
(1832),  2  Cr.  &  J.  228. 

Lease,  reciting  former  démise  of  tbe  parcels,  descril>ed  as  "fifty- 
nine  acres  provincial  measure;  "  and  an  intention  to  démise  the  "said 
estate,"  demised  **  the  same  being  forty-five  acres  statute  measure." 
Heldy  that  the  soil  of  a  road  which  had  been  made  and  set  out 
between  the  times  of  making  the  leases,  and  was  part  of  the  parcels 
comprised  in  the  first  lease,  passed  by  the  second  :  Doe  d.  White  v. 
Osbome  (1840),  4  Jur.  941. 

**  AU  that  the  one  equal  eighth  part  or  share,  or  other  the  part 
or  share,  parts  or  shares,  &c.,"  restricted  by  the  récitals  to  one 
eighth  share  :  Gray  v.  Earl  of  Limerick  (1848),  2  De  G.  &  Sm.  370. 

Conveyance  of  "ail  the  lands,  &c.,  of  A.  and  B.,  situate  in" 
eight  parishes  (naming  them)  "and  which  are  intended  to  be 
specified  and  described  in  the  schedule  hereunder  written,  but 
which  schedule  is  not  intended  to  abridge  or  affect  the  generality  of 
the  description  hereinbefore  expressed  and  contained  ;  "  restricted 
by  the  récitals  to  the  property  comprised  in  the  schedule  :  Wcdsh  v. 
Trevanion  (1850),  15  Q.  B.  733;  19  L.  J.  Q.  B.  458;  14  Jur.  1134. 

Récital  that  by  virtue  of  certain  deeds,  certain  specified  heredita- 
ments, **  and  ail  other  the  hereditaments  in  the  county  of  Y.  herein- 
af  ter  expressed  to  be  appointed  and  released,"  stood  limited  as  settlor 
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Bhoald  appoint,  and  subject  thereto  to  him  in  fee  ;  and  of  an  agreement 
for  the  settlement  of  the  estâtes  in  the  county  of  Y.,  "hereinafter 
mentioned  and  intended  to  be  hereby  conveyed,"  foUowed  by  an 
appointment  and  conveyance  of  the  specified  hereditaments  men- 
tioned in  the  récital,  and  '*  ail  other  the  hereditaments  in  the  county 
of  Y.,  of  or  to  which  the  grantor  was  seised  or  entitled  for  an  estate 
of  inheritance."  Held,  that  an  estate  in  the  county  of  Y.,  of 
wbich  the  grantor  was  seised,  but  which  was  not  specifically  men- 
tioned in  the  recited  deeds  or  the  parcels  in  the  conveyance,  did  not 
pass:  Jenner  v.  Jennei'  (1866),  L.  R.  1  Eq.  861. 

A  private  statute  recited  that  it  would  be  greatly  for  the  benefit  Pnvate 
of  the  tenant  for  life  and  remaindermen  if  certain  lands  comprised  ®***"*®- 
in  a  settlement  and  a  previous  statute  were  sold,  and  enacted  that 
ail  the  hereditaments  settled  by  the  settlement  and  previous  statute 
which  were  described  in  the  schedule,  with  the  usual  **  gênerai 
words,"  should  be  vested  in  trustées  for  sale.  Certain  heredita- 
ments not  comprised  in  the  settlement  and  previous  statute  were 
inclnded  in  the  schedule.  Hehl,  that,  having  regard  to  the  récitals 
and  the  description  in  the  parcels,  such  hereditaments  did  not  pass 
by  the  statute  :  Howard  v.  Earl  of  Shreivshin-y  (1874),  L.  B.  17 
Eq.  878. 

A  composition  deed  contained  a  récital  of  an  agreement  to  assign  CîompoBition 
ail  the  property  set  forth  in  the  schedule,  and  the  debtor  assigned 
ail  the  properties,  &c.,  set  forth  in  the  schedule  and  ail  other  the 
estate,  if  any,  of  the  debtor.  Held,  that  the  gênerai  words  were 
controUed  by  the  récital,  and  that  the  debtor's  life  interest  under  a 
post-nuptial  settlement,  which  was  not  included  in  the  schedule,  did 
not  pass:  Ex  parte  Daices  (1886),  17  Q.  B.  D.  275. 

A  conveyance  in  Scotland  "of  ail  and  whole  the  lands*'  was  Mines. 
held  by  référence  to  the  récitals  not  to  include  the  minerais  :  Orr  v. 
Mitchell,  [1893]  A.  C.  238. 

Settlement,  reciting  an  agreement  that  a  moiety  of  ail  such  Settlement. 
property  as  A.  B.  should  at  any  time  during  the  coverture  be  or 
become  seised  or  possessed  of,  or  interested  in  or  entitled  unto, 
should  be  settled  :  A.  B.  covenanted  that  in  case  any  lands  should 
at  any  time  during  the  coverture  accrue  unto  or  vest  in  him  upon 
the  death  or  by  the  settlement  or  devise  of  any  person,  he  should 
convey  one  moiety  to  the  trustée.  Held,  that  land  of  which  A.  B. 
was  tenant  in  tail  in  remainder  subject  to  the  life  interest  of  his 
tather,  but  defeasible  by  his  father  making  an  appointment,  was 
subject  to  the  covenant  :  Maclurcan  v.  Lane  (1858),  7  W.  E.  135  ; 
5  Jur.  N.  S.  56  ;  32  L.  T.  0.  S.  172. 
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By  a  settlement,  made  in  1826,  20,0002.  was  settled  in  trust  for 
a  woman  forlife,  with  remainder  for  her  children  as  she  should 
appoint,  and  in  default  for  them  eqaally,  the  shares  of  sons  to  vest 
at  twenty-one,  of  daughters  at  twenty-one  or  marriage  ;  there  were 
two  children,  a  son  and  a  daughter  :  the  mother  appointed  10,000{. 
to  the  son  on  his  marriage  :  the  settlement  made  on  his  marriage 
in  1850,  recited  that  he  was  entitled  to  10,000/.,  and  also  entitled 
to  the  rest  of  the  fund  contingently  on  the  death  of  his  sister  under 
twenty-one  unmarried,  suhject  and  without  préjudice  to  the  trusts  of 
the  settlement  of  1826,  and  an  agreement  to  settle  the  10,OOOZ.  and 
'^  ail  other  his  part,  share,  and  interest,  as  well  vested  as  contingent*' 
in  the  trust  funds.  The  son  then  assigned  his  interest  in  the  same 
terms.  The  daughter  attained  twenty-one  and  died,  and  the 
mother  appointed  the  residue  of  the  funds  to  her  son.  Held,  that 
it  did  not  pass  under  the  settlement  :  Childers  v.  Eardley  (1860), 
28  Beav.  648. 

A  covenant  for  the  settlement  of  the  wife's  after  acquired  property 
was  construed  hy  référence  to  the  récitals  in  In  re  MicheWs  Ti-usts 
(1878),  9  Ch.  D.  5  ;  Jn  re  De  Ros'  Ti-ust  (1885),  31  Ch.  D.  81  ;  and 
In  re  Coghlan,  [1894]  3  Ch.  76. 

Where  a  dced,  to  which  a  married  woman  was  a  party,  and  which 
was  acknowledged  by  her,  contained  récitals  of  an  agreement  for 
the  sale  of  lands  in  which  her  husband  was  interested,  free  from 
incumbrances  ;  and  that  she  and  her  husband  had  agreed  to  join  in 
the  same  for  the  purposes  thereinafter  mentioned  ;  but  her  name 
was  omitted  throughout  the  operative  part  and  the  covenants  for 
title.  Heldy  that  her  dower  was  barred,  reliance  being  placed  on 
the  fact  that  if  the  wife's  dower  was  not  bound,  she  would  hâve 
executed  a  deed  in  the  most  solemn  manner  known  to  the  law  and 
hâve  passed  nothing  by  it  :  Dart  v.  Clayton  (1864),  4  N.  E.  221  ; 
S.  C.  sub  nom.  Dent  v.  Clayton,  83  L.  J.  N.  S.  Ch.  503  ;  10  Jur. 
N.  S.  671  ;  12  W.  R.  908. 

Conveyance  by  retiring,  to  new,  trustée  of  spécifie  parcels,  "  and 
ail  other  monies,  securities,  property,  and  eflfects,  now  vested  jointly 
in  the  retiring  and  contînuing  trustée."  Held,  on  considération 
of  the  récitals,  the  witnessing  part,  the  state  of  the  property,  and 
mode  of  dealing  with  it,  not  to  pass  leaseholds  not  specifically 
mentioned:  Hopkinaon  v.  lAisk  (1864),  34  Beav.  215;  10  Jur. 
N.  S.  288. 

Power  of  attorney  appointing  attorneys  without  in  terms  limiting 
the  duration  of  their  powers,  but  with  récitals  that  principal  was 
going  abroad,  and  was  désirons  of  appointing  attorneys  during  his 
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absence.  Held,  to  be  an  appointment  of  attorneys  only  during  sach 
absence  :  Danby  v.  CoiiMs  (1885),  29  Ch.  D.  500, 

Covenants  apparently  dépendent  shown  by  récitals  to  be  inde-  Covenants 
pendent  :  Uoyd  v.  Lloyd  (1837),  2  My.  &  Cr.  192.  décent 

Bond  for  the  good  behavîour  of  A.  *'so  long  as  he  shall  con-  g^^^ 
tinne  deputy-postmaster,"  with  a  récital  that  he  had  been  appoînted 
for  six  months.    Held,  that  the  bond  was  restricted  to  his  behaviour 
during  the  six  months  :  Lord  Arlington  v.  Menicke  (1671),  2  Wms. 
Saund.  411  (p.  813,  éd.  1871)  ;  3  Keb.  45  and  59. 

The  récital  of  an  appointment  to  an  office  for  twelve  months  was 
held  sofficîent  to  eut  down  words  in  the  condition  which  were  wide 
enoagh  to  inclade  transactions  arising  after  the  twelve  months  had 
expired:  Liverpool  Waterworks  Co.  v.  Atkinson  (1805),  6  East,  607. 

So  where  the  office  was  in  fact  an  annaal  office,  though  not  recited 
to  be  80,  the  surety  was  not  boand  on  subséquent  appointments  of 
the  same  officer  :  Wardens  of  St  Savioufs  v.  Bostock  (1806),  2 
B.  &  P.  N.  K.  175;  HasseU  v.  Long  (1814),  2  M.  &  S.  363;  Peppin 
V.  Cooper  (1819),  2  B.  &  Aid.  431  ;  Leadîey  v.  Evam  (1824),  2  Bing. 
32;  9  J.  B.  Moore,  102;  Kitson  v.  Jidian  (1865),  4  E.  &  B.  854; 
Mayor  of  Cambridge  v.  Deiinis  (1868),  E.  B.  &  E.  660. 

So  in  fidelity  bonds,  where  there  was  a  récital  of  the  nature  of 
the  service,  the  surety  was  discharged  by  an  altération  in  the 
service,  though  the  words  of  the  condition  were  wide  enough  to 
inclnde  the  altered  service,  e.g.,  by  the  altération  of  rémunération 
from  comnaission  to  a  fixed  salary  :  Bamford  v.  Iles  (1849),  3  Exch. 
380;  or  from  a  fixed  salary  to  commission:  Nœ'th- Western  Ry. 
Co.  V.  Whinray  (1854),  10  Exch.  77  ;  but  not  where  there  was  a 
mère  réduction  in  salary  (it  does  not  appear  whether  the  amount 
of  the  salary  was  recited  in  the  bond):  Frank  y.  Edîcards  (1852), 
8  Exch.  214. 

liVhether  the  subséquent  promotion  to  be  manager  of  a  branch 
bank  releases  sureties  under  a  bond  which  recited  the  appoint- 
ment as  a  clerk  and  was  conditioned  for  fidelity  whiist  in  the 
service  of  the  bank,  qtiaere  :  Anderson  v.  Thomton  (1842),  3 
Q.  B.  271  ;  2  G.  &  D.  602. 

The  extent  of  the  condition  in  an  indemnity  bond  was  restricted 
to  past  transactions  only  by  the  récitals,  though  the  words  of  the 
condition  were  wide  enough  to  extend  to  future  transactions  also  : 
PearsaU  v.  Suinmersett  (1812),  4  Taunt.  593. 

Other  instances  of  the  statements  in  the  operative  part  being  Misœlla- 
controlled  by  the  récitals  are  :  Cholmondeley  v.  Clinton  (1817-21),  ^^^' 
2  J.  &  W.  1  ;  2  Mer.  171  ;  4  Bligh,  1  ;  2  B.  &  Aid.  626  (limitations 
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explained);  Lampon  v.  Corke  (1822),  5  B.  &  Aid.  606  ;  S.  C. 
8uh  nom.  Lamhourne  v.  Cork^  1  D.  &  Ky.  211  (receipt  qualîfied,  thîs 
case  was  discussed  and  foUowed  in  Bottrell  v.  Summers  (1828),  2 
Y.  &  J.  407)  ;  Denison  v.  HoUday  (1857),  1  H.  &  N.  631  ;  (1858) 
8  H.  &  N.  670  (parcels  restricted)  ;  B^  Daniel  (1875),  1  Ch,  D.  375, 
(where  the  construction  of  the  usual  trusts  for  children  in  a  settle- 
ment  in  which  the  trusts  for  daughters  were  omitted,  was  aided  by 
a  récital  of  an  intention  to  provide  for  **  children  "). 

The  most  striking  instance  of  the  generality  of  the 
operative  words  being  controUed  by  the  récitals  occurs 
in  a  release. 

"  If  a  release  is  given  on  a  partîcular  considération  recited,  not- 
wiihstanding  that  the  release  concludes  with  gênerai  words,  yet  the 
law,  in  order  to  prevent  surprise,  will  construe  it  to  relate  to  the 
particular  matter  recited  which  was  under  the  contemplation  of 
the  parties,  and  intended  to  be  released  :  "  per  Lord  Hardwicke,  C, 
Rainsden  v.  Hylton  (1751),  2  Ves.  Sen.  305  at  p.  310. 

•*If  there  be  introductory  matter,  that  will  qualify  the  gênerai 
words  of  the  release:"  per  Best,  J.,  Lampon  v.  Corke  (1822),  5 
B.  &  Aid.  606  at  p.  611  ;  S.  C.  suh  nom.  Lamhourne  v.  Cork,  1 
D.  &  Ry.  211. 

"  The  gênerai  words  of  a  release  are  limited  always  to  that  thing 
or  those  things  which  were  specially  in  the  contemplation  of  the 
parties  at  the  time  when  the  release  was  given  :  "  per  Lord  West- 
bury,  L.  é  S.  W.  Ry.  Co.  v.  Bhckmoi-e  (1870),  L.  R.  4  H.  L.  610 
at  p.  628.  And  see  Dav.  Prec.  vol.  5,  pt.  2,  p.  147  (3rd  éd.)  ; 
n.  (/)  to  Fowell  v.  Fon-est  (1670),  2  Wms.  Saund.  47  (p.  141, 
éd.  1871). 

Cases  in  which  gênerai  words  of  release  hâve  been  restricted  by 
récitals  are  :  Anon.  (1607),  2  RoU.  Ab.  409,  A.  pi.  3  ;  Knight  v. 
Cole  (1690-1),  8  Lev.  273  ;  1  Show.  K.  B.  150  ;  Carth.  118  ;'  S.  C. 
stih  nom.  Cole  v.  Knight,  3  Mod.  277;  Holt,  620;  Thorpe  v.  Thorpe 
(1698-1701),  1  Ld.  Raym.  235,  662  ;  Butcher  v.  Butcher  (1804), 
1  B.  &  P.  N.  R.  113  ;  Paylei^  v.  Homersham  (1815),  4  M.  &  S.  428  ; 
Upton  V.  UptoH  (1882),  1  Dowl.  400;  Simone  v.  Johnson  (1832), 
3  B.  &  Ad.  175  ;  Lindo  v.  Lindo  (1839),  1  Beav.  496  ;  Bain  v. 
Cooper  (1842),  9  M.  &  W.  701  ;  Major  v.  Salishury  (1845),  2  D.  & 
L.  768;  14  L.  J.  Q.  B.  118;  Anon.  (1862),  31  Beav.  810;  London 
and  South  Western  By.  Co.  v.  Blackmoie  (1870),  L.  R.  4  H.  L. 
610  ;  39  L.  J.  Ch.  713  (the  récitals  are  set  out  in  the  report  of  the 
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case  in  the  Court  below,  38  L.  J.  Ch.  19);  Tiumer  v.  Turner  (1880), 
14  Ch.  D.  829. 

In  the  foUowing  cases  the  gênerai  words  in  the  release  were  Reieasen 
limited  to  the  matters  which  the  parties  had  in   contemplation, 
though  they  were  not  mentioned  in  the  récitals  :  Henn  v.  Hanson 
(1663),  1  Lev.  99;  1  Sidf.  141;  Stokes  v.  Stokes  (1669),  1  Lev. 

272  ;   2  Keb.  630  ;    S.  C.  sub  nom.  Nokes  v.  ,  1  Vent.  35  ; 

Morris  v.  Wilford  (1677-9),  2  Lev.  214  (where  the  marginal  note 
appears  to  be  incorrect)  ;  3  Keb.  814,  840  ;  2  Show.  46  ;  Sir  T. 
Jones,  104;  Fareicell  v.  Coker  (1725-9),  2  Ja.  &  W.  192;  stated  by 
Grant,  M.R.,  in  Cholmondeley  v.  Clinton  (1817),  2  Mer.  171  at 
p.  353  ;  Lyall  v.  Edwards  (1861),  6  H.  &  N.  337  ;  Turner  v.  Tnimer 
(1880),  14  Ch.  D.  829. 

It  appears  that  if,  for  the  purpose  of  obviating  objections  to  a  Récital  of 
title,  a  person  joins  in  the  conveyance,  which  recites  specified  thl^Ue?*^ 
objections,  he  is  not  bound,  except  as  to  the  interest  appearing  by 
the  objections  to  be  vested  in  him;  but  that,  if  the  récital  is 
generally  that  there  are  objections  to  the  title,  without  stating  what 
tbey  are,  it  must  be  taken  that  he  bas  inquired  into  the  nature  of 
such  objections,  and  he  cannot  afterwards  raise  any  question  as  to 
the  extent  of  bis  information,  so  that  every  interest  that  he  bas  is 
bound  :  Lord  Braybroke  v.  Inskip  (1803),  8  Vas.  417  ;  cited  and 
foUowed  by  Sir  Wm.  Grant,  M.R.,  in  Cholmondeley  v.  Clinton  (1817), 
2  Mer.  171  at  p.  355  ;  Dart,  V.  &  P.  c.  11,  s.  3,  p.  550  (7th  éd.). 


A    misrecital  Tvill   not   affect    the    deed,   if    it    be  Misrecitais 
sufficiently  clear  what  is  iniended.  materiâi. 


A  misrecital  of  a  lease  in  a  grant  of  the  reversion  does  not  Misrecital 
invalidate  the  grant  :    Withes  v.  Casson  (1614),  Hob.  128  ;  Foote  ^^  ^®*^* 
V.  Berkly  (1668-70),  2   Keb.   322,  480,  611,   654;    1  Lev.  234; 
1  Vent.  83. 

Grant  of  a  manor  held  good,  though  in  reciting  a  fine  which  of  fine, 
formed  part  of  the  title,  the  names  of  the  plaintiffs  and  deforciants 
were  transposed,  "  for  there  is  suflScient  certainty  of  the  thing 
granted,  and  of  the  intention  of  the  parties  to  grant  it,"  the  rest  of 
the  description  of  the  fine  being  correct:  Moody  v.  Lewen  (1593), 
Cro.  Eliz.  127  ;  S.  C.  more  f  ully  reported  sub  nom.  Lewen  and  Mody's 
Case,  3  Léon.  135. 

Where,  on  the  grant  of  a  reversionary  lease,  an  existing  lease  to  in  grant  of 
A.  is  recited,  and  the  date  is  incorrectly  stated,  it  appears  that,  if  the  î|^^^°^ 
habendum  is  made  from  and  after  *^  the  said  lease,"   or  **  the 
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expiration,  surrender,  or  forfaiture  of  the  said  lease/'  tbe  term 
commences  immediately  ;  but,  if  the  habendum  is  "from  and  after 
the  lease  to  A."  or  '*  after  Â.'s  interest  determined/'  the  term 
commences  on  the  expiration  of  A.'s  lease  :  see  Co.  Litt.  46  b,  note 
10;  Mount  v,  Hodgkin  (1555),  Dy.  116  a;  1  And.  8  ;  Benl.  &  Dal. 
88;  Bendl.  35  ;  Foote  v.  Berkly  (1668-70),  1  Lev.  284;  1  Vent.  88; 
2  Keb.  322,  480,  611,  654;  and  see  Platt  on  Leases,  vol.  2,  pp.  68, 
69,  and  cases  there  cited  ;  Shep.  Touch.  77.  The  reason  appa- 
rently  is,  that  in  the  former  case  the  term  is  made  to  commence 
on  the  détermination  of  a  term  which  does  not  exist,  in  the  latter 
case  on  the  détermination  of  a  term  which,  though  not  described 
by  the  deed,  can  be  ascertained  by  extrinsic  évidence.  If  the 
existing  lease  to  A.  is  void,  the  term  commences  immediately: 
Bro.  Leases,  62  ;  Anon,  (1576),  2  Léon.  11  ;  Miller  v.  Mainwaring 
(1604),  W.  Jo.  854;  Cro.  Car.  897. 

Misrecitals  cannot  be  corrected  by  référence  to  the  recited  docu- 
ment :  Lainson  v.  Tremere  (1884),  1  Ad.  &  E.  792,  where  in  an 
action  on  a  bond  conditioned  for  rent  recited  to  be  of  a  certain 
amount,  défendant  was  not  allowed  to  plead  that,  by  the  indenture 
referred  to  in  the  bond,  a  less  rent  was  reserved  which  had  been 
paid  ;  Ee  Carter' s  Trusts  (1869),  Ir.  B.  8  Eq.  495. 

A  misrecital  may  influence  the  construction. 

Where  the  words  of  a  recovery  deed  were  in  themselves  suflScient 
to  bave  passed  an  advowson  appendant  to  a  manor,  yet,  as  it 
appeared  from  an  erroneous  récital  that  the  parties  believed  it  not 
to  be  appendant,  it  was  held  not  to  pass  :  Moseley  v.  Motteux  (1842), 
10  M.  &  W.  588. 


Misrecital 
may  operate 
by  cstoppel. 


A  misrecital  may  operate  by  way  of  estoppel. 


This  is  contrary  to  the  old  doctrine,  Go.  Litt.  852  b,  but  is  now 

settled  law  :  2  Sm.  L.  C.  (llth  éd.)  828  et  seq.,  notes  to  Doe  d. 

Chistinas  v.  Oliver,  The  Dnchess  of  Kingston' s  Case,  and  Trevivan 

V.  Lawrence  ;  and  Hill  v.  Manchester  Waterworks  (1881),  2  B.  &  Ad. 

544  ;  Lainson  v.  Tremere  (1884),  1  Ad.  &  E.  792  ;  3  Nev.  &  M.  608  ; 

Bowman  v.  Tayloi'   (1884),  2  Ad.  &  E.  278  ;  4  Nev.  &  M.  264  ; 

Bowman  v.  Rostron  (1885),  2  Ad.  &  E.  295,  subject  to  the  folio wing 

qualifications  and  remarks  : — 
Récital  must        (1)    **  That  every  estoppell,  because  it  concludeth  a  man  to 
giLerai!^^'"^*  alleadge  the  truth,  must  be  certaine  to  every  intent,  and  not  to 

be  taken  by  argument  or  inference." 
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"  Every  estoppell  ought  to  be  a  précise  affirmation  of  tbat  which 
maketh  the  estoppell  :  "  Co.  Litt,  852  b.  See  also  Sugd.  Y.  &  P. 
(14th  éd.)  789,  n.  ;  1  Dav-  Conv,  (5th  éd.),  p.  51  ;  Dart,  V.  &  P. 
(7th  éd.),  c.  18,  s.  8,  pp.  820,  821  ;  2  Sm.  L.  C.  (llth  éd.),  p.  825, 
notes  to  Doe  d.  Chiistmoê  v.  Oliver ^  The  Duchess  of  Kingston' s  Case 
and  Trevivan  v.  Lawrence;  Bigelow  on  Estoppel  (2nd  éd.),  c.  10, 
pp.  266  etseq.;  Salter  v.  Kidley  (1689),  1  Show,  K.  B.  58.  **A 
gênerai  récital  mil  not  operate  as  an  estoppel,  but  the  récital  of  a 
particular  fact  will  bave  tbat  effect  :  "  per  Lord  Lyndhurst,  L.C., 
Bensley  v.  Burdon  (1880),  8  L.  J.  0.  S.  Ch.  85  at  p.  87.  The 
récital  must  not  be  gênerai  in  its  terms,  for  ''  it  is  a  rule  tbat  an 
estoppel  should  be  certain  to  every  intent  :  "  per  Lord  Tenterden, 
C.  J.,  Right  V.  BuckneU  (1881),  2  B.  &  Ad.  278  at  p.  281.  It  must  be 
"  a  distinct  statement  of  a  particular  fact  :  "  per  Farke,B.,  Carpenter 
V.  Buller  (1841),  8  M.  &  W.  209  at  p.  212.  There  must  be  "  a  distinct 
averment  of  the  grantor's  title  :  "  per  Wood,  V.-C,  Crofts  v.  Mid- 
dleton  (1855),  2  K.  &  J.  194  at  p.  204.  "  It  may  be  tbat  when  a 
deed  contains  a  récital  of  a  particular  fact  in  express  terms,  the 
efifect  of  the  récital  cannot  be  got  rid  of  by  showing  what  the  inten- 
tion of  the  parties  was.  But  when  the  language  is  gênerai  we  may 
collect  the  intention  from  the  terms  of  the  whole  deed  :  "  per 
Channell,  B.,  South-Eastem  Ry.  Co.  v.  Warton  (1861),  6  H.  &  N. 
520  at  p.  528.  The  récital  must  be  ''  précise  and  unambiguous  :  " 
per  Lord  Caims,  L.C.,  Heath  v.  Crealock  (1874),  L.  E.  10  Ch.  22 
at  p.  30. 

*'  There  is  not  in  this  case  that  précise,  clear,  and  unambiguous 
statement  that  Downs  was  seised  in  fee  or  had  the  légal  estate 
which  is  required  by  the  law  ;  "  and  *'  it  does  not  appear  to  me  to 
be  at  ail  clear  that  that  would  amount  to  that  précise  averment  of 
a  fact  which  is  necessary  to  support  the  doctrine  that  a  subséquent 
conveyance  of  the  légal  estate  will,  so  to  say,  ûU  up  the  estoppel 
previously  created  :  "  per  Jessel,  M.E.,  General  Finance,  dcc.  Co.  v. 
Liberator  Society  (1878),  10  Ch.  D.  15  at  p.  23  ;  and  see  Lovett  v, 
Lovett,  [1898]  1  Ch.  82,  and  In  re  Maddy's  Estate,  [1901]  2  Ch.  820. 

(2)  The  récital  must  be  of  a  material  fact  :   see  per  Parke,  B.,  Récital 
Carpenter  v.  BuUer  (1841),  8  M.  &  W.  209  at  p.  213  ;  Anon.  (1576),  S^^  flct. 
2  Léon.  11;  Co.  Litt.  352  b,  4th  rule. 

Where  the  interest,  whatever  it  might  be,  of  a  person  in  certain 
lands  was  conveyed  to  the  grantee,  **  an  erroneous  récital  of  her 
earlier  title  does  not  preclude  the  giantee  from  showing  what 
interest  really  passed  by  her  grant  :  "  Tnnidad  Asphalte  Company 
v.  Coryat,  [1896]  A.  C.  587  at  p.  593. 

13—2 
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ESTOPPEL  ONLY   IN  ACTION  ON   DEED. 


Estoppel  only 
in  action  on 
the  deed. 


Becitals  are 
not  gênerai 
représenta- 
tions. 


Mistake  pre- 
vents 

estoppel  in 
equity. 


Estoppel,  how 
limitée!  as  to 
parties. 


(8)  ''  If  a  distinct  statement  of  a  particalar  fact  is  made  in  the 
récital  of  a  bond,  or  other  instrument  under  seal,  and  a  contract 
is  made  with  référence  to  that  récital,  it  is  unquestionably  true  that 
as  between  the  parties  to  that  instrument  and  in  an  action  upon  it, 
it  is  not  compétent  for  the  party  bound  to  deny  the  récital.  .  .  . 
But  there  is  no  authority  to  show  that  a  party  to  the  instrument 
would  be  estopped,  in  an  action  by  the  other  party,  not  founded  on 
the  deed,  and  wholly  collatéral  to  it,  to  dispute  the  facts  so  admitted, 
though  the  récitals  would  certainly  be  évidence  :  "  per  Parke,  B., 
Caiyenterv.  BuUer  (1841),  8  M.  &.  W.  209  at  pp.  212,  213. 

*'  An  estoppel  is  always  in  some  action  or  proceeding  based  on 
the  deed  in  which  the  fact  in  question  is  recited.  In  a  collatéral 
action  there  can  be  no  estoppel  :  "  per  Wood,  V.-C,  Carter  v.  Carter 
(1857),  3  K.  ife  J.  617  at  p.  645  ;  and  see  2  Sm.  L.  C.  (llth  éd.)  at 
p.  827;  Bittlestone  Y.  Cooke  (1856),  6  E.  &  B.  296;  South-Eastem 
Rp.  Co.  V.  Wartoii  (1861),  6  H.  &  N.  520,  per  Martin,  B.,  at 
p.  527  ;  Fraser  v.  Pendlebui-y  (1861),  31  L.  J.  C.  P.  1  ;  10  W.  E. 
104;   Ex  parte  Mœ-gan  (1876),  2  Ch.  D.  72. 

Eecitals  in  a  deed  are  not  représentations  of  fact,  on  the  faith  of 
which  a  stranger  to  the  deed  is  entitled  to  act  without  enquiry: 
Trxnidad  Asphalte  Company  v.  Coiyat,  [1896]  A.  C.  587.  But 
in  Billson  v.  Crofts  (1873),  L.  E.  15  Eq.  314,  where  A.,  being 
entitled  to  a  life  interest  determinable  on  insolvency,  executed  a 
composition  deed  which  recited  that  he  was  then  insolvent  ;  this 
was  held  to  estop  him  as  plaintiff  in  a  suit  for  a  déclaration  that  be 
had  not  forfeited  his  life  interest  by  executing  the  deed. 

(4)  In  equity  a  mistake  of  fact  may  be  proved  so  as  to  prevent 
estoppel  by  récital  :  Scholefield  v.  Loch  wood  (1863),  83  L.  J.  Ch. 
106  ;  Brooke  v.  Haymes  (1868),  L.  E.  6  Eq.  25  ;  Empson's  Case 
(1870),  L.  E.  9  Eq.  597. 

(5)  It  is  a  question  of  construction  on  the  whole  deed  whether 
the  language  of  a  récital  is  to  be  taken  as  that  of  ail  parties  or  of 
some  or  one  of  them  only,  and  the  estoppel  limited  accordingly, 

•*  When  a  récital  is  intended  to  be  a  statement  which  ail  the  parties 
to  the  deed  hâve  mutually  agreed  to  admit  as  true,  it  is  an  estoppel 
upon  ail.  But  when  it  is  intended  to  be  the  statement  of  one  party 
only,  the  estoppel  is  confined  to  that  party,  and  the  intention  is  to 
be  gathered  from  construing  the  instrument.  AU  the  cases  were 
brought  forward  and  considered  in  Young  v.  liaincock  ((1849),  7  C.  B. 
810),  and  we  bave  no  doubt  that  the  resuit  of  them  is  as  above 
stated  :  "  per  Patteson,  J.,  StroughiU  v.  Buck  (1850),  14  Q.  B.  781 
at  p.  787  ;  19  L.  J.  Q.  B.  209  at  p.  216.     The  real   intention 
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and  object  of  the  admissions  must  be  looked  to  :    South-Eastem 
Ry.  Co.  V.  Warton  (1861),  6  H.  &  N.  520. 

A  bond  recited  that  Â.  was  seised  in  tail  of  an  estate  and  had 
covenanted  to  suffer  a  recovery  to  the  use  of  D.  in  fee,  and  the  con- 
dition was  that  the  bond  should  be  void  if  the  recovery  should  be 
sofféred  so  that  the  estate  should  be  vested  in  D.  for  ever.  The 
recovery  was  suffered,  but  as  A.  had  a  life  estate  only,  D.  brought 
an  action  on  the  bond  against  one  of  the  sureties.  Held,  that  D. 
was  not  estopped  by  the  récital  from  alleging  that  A.  had  only  an 
estate  for  life  :  Edwards  v.  Brown  (1829-81),  3  Y.  &  J.  428  ;  1 
Cr.  &  J.  307. 

(6)  Generally  there  is  no  estoppel  if  the  allégation  sought  to  be  Estoppei, 
set  up  by  estoppel  is  negatived  on  the  face  of  the  instrument  itself  :  ^^  hydteà 
see  Ck).  Litt.  352  b  (8th  rule),  and  1  Dav.  Conv.  p.  51  (5th  éd.).  itaelf. 

**  Nor  shall  a  man  be  estopped  where  the  truth  appears  by  the  same 
instrument  :  "  per  Lord  Tenterden,  C.J.,  Right  v.  Bmknell  (1881), 
2  B.  &  Ad.  278  at  p.  281  ;  Doe  d.  Luviley  v.  Scarborough  (1835), 
4  Nev.  &  M.  724;  3  Ad.  &  E.  2.  But  this  doctrine  does  not 
apply  to  cases  in  which,  as  in  Moi-ton  v.  Woods  (1868),  L.  R.  8 
Q.  B.  658  ;  L.  E.  4  Q.  B.  293  ;  38  L.  J.  Q.  B.  81,  the  eidstence  of 
the  relation  of  landlord  and  tenant  is  in  question.  "  If  any  of  the 
décisions  or  dicta  were  to  lead  to  the  conclusion  that  where  the 
truth  appears  there  can  be  no  estoppel,  that  doctrine  must  be  taken 
to  be  overruled  by  the  case  of  Jolly  v.  Arbuthnot  (  (1859),  4  De  Q. 
à  J.  224)  :  "  per  Kelly,  C.B.,  Ibid.  at  p.  303  (L.  J.  p.  85). 

(7)  Semble,  there  may  be  estoppel  against  a  married  woman  :  Estoppel 
Jones  y.  Frost  (1872),  L.  E.  7  Ch.  773  ;  but  she  cannot  by  estoppel  J^*  wo^n' 
avoid  a  restraint  on  anticipation  :  Lady  Bateman  v.  Faber,  [1898]  1 

Ch.  144. 

(8)  A  party  to  a  deed  of  conveyance  is  not  estopped  by  récitals  BeoitaU  in 
contained  in  other  deeds  through  which  the  title  so  conveyed  is  '<»™«' «^eod». 
derived:  Doe  d.  Shelton  v.  Shelton  (1885),  4  N.  &  M.  857  ;  8  Ad. 

&  El.  265.  In  that  case  there  was  a  conveyance  of  lands  to  A., 
reciting  the  bankruptcy  of  B.  The  deed  was  not  executed  by  A. 
A.  afterwards  executed  a  settlementof  the  lands.  Lord  Denman,  C.J., 
said:  '*  Is  it  true  as  a  gênerai  proposition  that  a  party  so  claiming 
adopts  the  statement  of  facts  in  an  anterior  deed  which  goes  to 
make  up  bis  title?  We  are  aware  of  no  authority  for  such  a 
doctrine  :  "  4  N.  &  M.  at  p.  867  ;  3  Ad.  &  El.  at  p.  283. 

On  the  other  hand,  in  Doe  d.  Oaisford  v.  Stone  (1846),  8  C.  B. 
196,  a  purchaser  was  held  bound  by  a  récital  that  estopped  his 
vendor. 
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Peraonnot 

exdcating 

deed. 


Doctrine  not 

tobeex- 

tended. 


In  Melbourne  Banking  Corporation  v.  Broughani  (1882),  7  Ap. 
Ga.  807,  the  officiai  assignée  in  insolvency  of  B.  execated  a  release 
to  mortgagees  of  the  equity  of  rédemption  of  an  estate  mortgaged 
by  B.  B.  afterwards  purchased  from  the  assignée  ail  the  estate 
vested  in  him  under  the  insolvency,  and  then  instituted  a  sait  to 
set  aside  the  release  on  the  ground  of  misrepresentation  or  mistake 
as  to  facts  therein  recited.  It  was  held  that  the  onus  was  upon  B., 
vfho  was  prima  fade  bound  by  the  admissions  under  seal  of  his 
vendor,  to  prove  the  falsehood  of  the  représentations. 

(9)  A  party  to  a  deed  can  obtain  the  beneflt  of  an  estoppel, 
though  he  did  not  exécute  it:  Hungerford  v.  Bêcher  (1856),  5 
I.  Ch.  R.  417. 

(10)  Jessel,  M.B.,  expressed  a  disinclination  to  extend  the  doctrine 
of  estoppel  by  deed  :  Gen.  Finance^  dkc.  Co.  v.  Liberatoi\  de.  Society 
(1878),  10  Ch.  D.  15  at  p.  24. 


Sedtalmay 
oieate  oore- 
nant. 


Bot  not 
where  oove- 
nant  in  deed. 


AdmisBion  of 
a  debt  is  a 
ooYenantto 
pay. 


A  récital  in  a  deed  may  operate  as  a  covenant,  where 
it  appears  to  hâve  been  the  intention  of  the  parties  that 
it  shonld  so  operate, 

The  authorities  in  support  of  this  proposition  are  HoUis  v.  Carr 
(1676),  Freem.  Ch.  3  ;  2  Mod.  86  ;  S.  C.  mh  nom.  Holles  v.  Carr, 
8  Swanst.  688  at  p.  648;  Icen  v.  Elwes  (1864),  3  Drew.  25; 
Lai/  V.  Mottram  (1865),  19  C.  B.  N.  S.  479  ;  Mackenzie  v.  Childers 
(1889),  43  Ch.  D.  265;  Buckland  v.  Buckland,  [1900]  2  Ch.  584. 

An  action  may  be  maintained  upon  such  implied  covenant: 
Saltoun  V.  Homtoun  (1824),  1  Bing.  433;  Sampson  v.  Eastei-by 
(1829-30),  9  B.  &  C.  505  ;  in  error,  6  Bing.  644  ;  1  C.  &  J.  105  ; 
Farrall  v.  Hilditch  (1859),  5  C.  B.  N.  S.  840. 

But  "  the  récital  of  an  agreement  does  not  créa  te  a  covenant 
where  there  is  an  express  covenant  to  be  found  in  the  witnessing 
part  relating  to  the  same  subject-matter  :  '*  per  Jessel,  M.E.,  Dawes 
V.  TrediceU,  18  Ch.  D.  354  at  p.  359. 

"  The  admission  of  a  debt,  as  a  gênerai  rule,  by  an  instrument 
under  seal  would  amount  to  a  covenant  to  pay  it,  and  the  question 
was  whether  it  had  that  effect  in  this  deed.  If  it  was  a  gênerai 
and  unqualified  admission,  that  was  the  effect  of  it;  but  if  the 
object  was  to  acknowledge  that  debt  merely  as  the  ground  of  giving 
security  of  a  particular  character  for  it,  then  it  was  not  the  création 
of  a  Personal  liability  to  pay,  but  was  only  introduced  with  the 
object  of  giving  security  :  "  per  Malins,  V.-C,  Jackson  v.  N.  E. 
Ry.   Co.  (1878),  7  Ch.  D.  573  at  p.  583,  discussing  Courtney  v. 
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Taylœ'  (1848),  7  Se.  N.  R.  749  ;  6  Man.  &  G.  861,  and  other 
anthorities.  See  also  Iven  v.  Elices  (1854),  8  Drew.  25  ;  S.  C.  suh 
nom.  Item  v.  Elwes,  24  L.  J.  Ch.  249  ;  1  Jur.  N.  S.  6. 

À  récital  in  an  instrument,  capable  of  operating  as  the  exécution  Power  ezer- 
of  a  power  may  amount  to  an  exécution  of  the  power  :  Povison  v.  J^[^l^ 
WelUngim  (1729),  2  P.  Wms.  588  ;  Wilson  v.  Piggott  (1794),  2 
Ves.  Jr.  851,  see  p.  855  ;  In  re  FamelVs  S.  E.  (1886),  88  Ch.  D. 
599  ;  even  if  the  récital  is  only  of  a  past  transaction  which  by 
itself  would  not  hâve  been  a  sufficient  exécution  of  the  power  :  Lees 
V.  Lees  (1871),  L  R.  5  Eq.  549. 

The  récital  of  a  former  deed  proves  only  so  much  of  it  as  is  stated  Récital  onlj 
in  the  récital  :  Gillett  v.  Abbott  (1888),  7  A.  &  E.  788  ;  8  N.  &  P.  24  ;  ^y^uT  ""^ 
1  W.  W.  &  H.  91  ;  2  Jur.  800.  ^^• 

Voluntary  settlement  of  {inter  alia)  a  sum  of  2,000Z.  which  was  Miscella. 
therein  recited  to  hâve  been  paid  to  the  trustée.  The  2,000/.  had 
not  in  fact  been  paid,  but  the  trustée  executed  the  settlement  on 
the  faith  of  a  promise  by  the  settlor  to  pay  it.  Held,  that  neither 
the  trustée  of  the  settlement  nor  a  volunteer  under  it  could  enforce 
payment  :  Marier  v.  Tommas  (1878),  L.  R.  17  Eq.  8. 

As  to  the  effect  of  an  ambiguous  récital  in  connection  with  the 
doctrine  of  constructive  notice,  see  Kenny  v.  Broxcne  (1796),  8 
Ridgway,  462  at  p.  612;  Dart  (7th  éd.),  c.  14,  s.  6,  p.  896;  as  to 
a  récital  relieving  a  purchaser  from  ascertaining  whether  debts  and 
legacies  charged  on  the  land  had  been  paid,  see  Storry  v.  Wcdsh 
(1854),  18  Beav.  569  ;  and  as  to  a  récital  that  the  transférées  of  a 
mortgage  were  then  entitled  to  the  mortgage  money,  relieving  a 
purchaser  from  enquiry  how  they  became  so  entitled,  see  Re  Harman 
and  Vxhridge  é  Richnansivorth  Raibcay  Co.  (1888),  24  Ch.D.  720. 
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CHAPTER    XII. 


CONSIDERATION — RECBIPT, 


Illégal  Considération  :  Considération  may  be  proved  :  Post  Nuptial 
SetUements  of  Wife's  Property  :  Voluntaj^  Assignments  oj 
Leaseholds  :  Considération  stated  to  hâve  been  paid  by  A,  may  be 
proved  to  hâve  been  paid  by  B.  :  Considération  neccssary  to 
raise  Use  :  Receipt  in  Deed  conclnsive  ai  Law  prior  to  I87Ô  : 
But  not  in  Equity:  Since  1875  not  conclnsive  :  Indorsed  Receipt  : 
Reliance  on  Receipt. 

All  the  parts  of  a  deed  before  the  habendum  are  techni- 
cally  known  as  "  the  premîses  "  :  Shep.  Touch.  p.  74  ;  and  in 
that  part  which  foUoi^s  after  the  récitals,  if  any,  are  usually 
contained  the  statement  of  the  considération  and  the  receipt 
therefor. 


If  considéra- 
tion illégal 
deed  not 
enforceable, 


but  deed  is 
not  Toid. 


If  considéra- 
tion a  nnllitj 
deed  enforce- 
able. 


If  the  considération,  or  part  of  the  considération,  for  a 
deed  is  illégal  the  deed  cannot  be  enf  orced. 

The  principal  authorities  for  this  proposition  are  Featherston  v. 
Hutchinson  (1590),  1  Cro.  Eliz.  199  ;  Waitew.  Jones  (1835),  1  Bing. 
N.  C.  656  at  p.  662,  per  Tindal,  CJ.  ;  Shackell  v.  Rosier  (1886), 
2  Bmg.  N.  C.  634  ;  Lound  v.  Grimwade  (1888),  39  Ch.  D.  605  ; 
Jones  V.  Merionethshire  Permanent  Benejit  Building  Society,  [1891] 
2  Ch.  587  ;  [1892]  1  Ch.  173.  But,  although  many  statements  to 
the  effect  that  an  illégal  considération  avoids  a  deed  will  be  found,  a 
deed  for  an  illégal,  or  partly  illégal,  considération  is  not  void  in  the 
sensé  that  it  is  inoperative  to  pass  the  estate,  though  it  may  in 
certain  circumstances  be  set  aside  and  a  reconveyance  ordered  : 
WiUiams  v.  Baijley  (1866),  L.  E.  1  H.  L.  200;  Jones  v.  Merioneth- 
shire Permanent  Benejit  Building  Society,  [1891]  2  Ch.  587  ;  [1892], 
1  Ch.  173. 

There  is  a  distinction  between  a  considération  which  is  illégal 
and  one  which  is  merely  a  nuUity,  for  where  a  deed  is  made  for  a 
considération,  partly  good  and  partly  a  nullity,  the  deed  may  be 
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enforced  :    Crisp  v,   Gamel  (1606),  Cro.   Jac.   128  ;    Netvman  v. 
Newmn  (1815),  4  M.  &  S.  66. 

If  the  considération  is  stated  inaccurately,  or  is  not  P«)of  of  con- 
stated  at  ail,  or  if  part  only  of    the  considération  is  expressedin 
stated,  évidence  is  admissible  to  prove  the  true  oon-  admiœibie. 
sideration,   so    as    it   be    not    inconsistent  with    the 
considération  stated  in  the  deed. 

*'  An  averment  shall  not  be  allowed  and  taken  against  a  deed, 
ihat  there  was  no  considération  given,  when  there  is  an  express 
considération  upon  the  deed,  yet  when  the  deed  expresseth  no 
considération  or  saith  *  for  divers  good  considérations,'  or  the  like, 
there  an  averment  of  a  good  considération  given  shall  be  received, 
for  this  is  an  averment  that  may  stand  with  the  deed  :  "  Shep. 
Touch.  610,  and  see  1  Dav.  Prec.  (5th  éd.)  53. 

"A  use  cannot  be  raised  by  any  covenant  or  proviso  or  by 
bargain  and  sale,  upon  a  gênerai  considération  ;  and  therefore  if  a 
man  by  deed  indented,  and  inrolled  according  to  the  statute,  for 
divers  good  considérations,  bargains  and  sells  his  lands  to  another  Bargain  and 
and  his  hoirs,  nihU  operatur  inde,  for  no  use  shall  be  raised  upon  ^^®' 
8Qch  gênerai  considération,  for  it  doth  not  appear  to  the  Court 
that  the  bargainer  hath  Quid  pro  quo,  and  the  Court  ought  to  judge 
whether  the  considération  be  sufficient  or  not  ;  and  that  cannot  be 
when  it  is  alleged  in  such  generality.  But  note,  reader,  the  bargainee 
in  Buch  a  case  may  aver  that  money  or  other  valuable  considération 
was  paid  or  given  ;  and  if  the  truth  be  such,  the  bargain  and  sale 
shall  be  good.  So,  if  I  by  deed  covenant  with  J.  S.,  for  divers  good  Covwiant  to 
considérations,  that  I  and  my  heirs  will  stand  seised  to  the  use  of 
him  and  his  heirs,  no  use,  without  a  spécial  averment,  shall  be 
raised  by  it  ;  but  if  J.  S.  be  of  my  blood,  and  in  truth  the  covenant 
was  made  for  the  advancement  of  his  blood,  he  may  aver  that  the 
covenant  was  in  considération  thereof:"  Mildmay's  Case  (1584), 
IRep.  174batp.  176  a. 

"  That  considérations,  not  recited  in  a  deed,  may  be  resorted  to, 
to  support  it,  is  well  settled  provided  they  be  not  inconsistent  with 
what  appears  upon  the  face  of  the  deed  :  "  per  Plunket,  C,  Nixon 
V.  HamUton  (1838),  2  Dr.  &  Wal.  364  at  p.  385. 

**  The  rule  is  that  where  there  is  one  considération  stated  in  the 
deed,  you  may  prove  any  other  considération,  which  existed,  not  in 
contradiction  to  the  instrument  :  "  per  Knight-Bruce,  V.-C,  Clifford 
V.  Turnll  (1841),  1  Y.  &  C.  C.  C.  138  at  p.  149. 


stand  seised. 
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Old  rule  was 
that  if  one 
considération 
Btated  no 
other  oould 
be  proved, 


but  is  now 
ovemiled. 


Valuable  con- 
sidération not 
ezpresBed 
proved. 


Bargain  and 
sale. 


''  The  settled  raie  of  law  is  that  you  may  go  out  of  the  deed  to 
prove  a  considération  that  stands  well  with  that  stated  on  the  face 
of  the  deed,  but  you  cannot  be  allowed  to  prove  a  considération 
inconsistent  with  it  :  "  per  Lord  Lyndhurst,  C,  CUfford  v.  TurriU 
(1846),  9  Jur.  633  (where  the  authorities  arediscussed). 

**  There  is  no  doubt  that  évidence  is  admissible  to  show  that  there 
was  considération  for  the  deed  not  appearing  upon  the  face  of  it  :  " 
per  Tumer,  L.J.,  Toivnend  v.  Toker  (1866),  L.  E.  1  Ch.  446 at  p.  459. 

''As  a  gênerai  rule,  évidence  may  be  given  to  show  that  a  deed 
in  form  voluntary  was  in  truth  for  valuable  considération  :  "  per 
Cozens  Hardy,  L.J.,  Re  HoUand,  Gregg  v.  HoUand,  [1902]  2  Ch. 
860  at  p.  388. 

It  used  to  be  doubted  whether,  if  one  considération  appeared 
on  the  face  of  the  deed  without  the  words  "  and  divers  other  con- 
sidérations," or  the  like,  additional  or  other  considération  could 
be  proved.  Lord  Hardwicke  said  :  "  Where  any  considération  is 
mentioned,  as  of  love  and  affection  only,  if  it  is  not  said  also  and  for 
other  considérations  y  you  cannot  enter  into  proof  of  any  other  :  the 
reason  is  because  it  would  be  contrary  to  the  deed  :  for  when  the 
deed  says,  it  is  in  considération  of  such  a  particular  thing,  that 
imports  the  whole  considération,  and  is  négative  to  any  other  :  " 
Peacock  v.  Monk  (1748),  1  Ves.  Sen.  127,  at  p.  128.  But  this 
dictuvi  cannot  now  be  relied  upon:  see  Stiles  v.  Attomey-Oeneral 
(1740),  2  Atk.  152  ;  LeifchiUVs  Case  (1865),  L.  R.  1  Eq.  281  ; 
Toivnend  v.  Toker  (1866),  L.  E.  1  Ch.  446  ;  LlaneUy  Ry.  Co.  v. 
London  and  North  Western  Ry.  Co.  (1873),  L.  E.  8  Ch.  942. 

Where  the  considération  stated  in  the  deed  was  neither  valuable 
nor  good,  évidence  was  admitted  to  prove  valuable  considération: 
Stiles  V.  Attorney-General  (1740),  2  Atk.  152. 

Evidence  was  admitted  to  prove  valuable  considération,  where  a 
nominal  considération  alone  was  expressed:  Leifchild's  Case  (1865), 
L.  E.  1  Eq.  231  ;  and  where  a  nominal  considération  **  and  divers 
other  good  causes  and  considérations  "  were  expressed  :  Chapman  v. 
Emery,  (1775)  1  Cowp.  278. 

Where  a  settlement  was  expressed  to  be  made  in  considération  of 
natural  love  and  affection  and  of  a  covenant  and  for  a  nominal  con- 
sidération, it  was  held,  first,  that  the  covenant  was  a  valuable 
considération,  and  secondly,  that  évidence  was  admissible  which 
proved  other  valuable  considération:  Toivnend  v.  Toke7'  (1866), 
L.  E.  1  Ch.  446. 

Evidence  may  be  admitted  to  show  that  a  bargain  and  sale  in 
which  no  considération  of  money  is  expressed  was  made  for  such  a 


Digitized  by 


Google 


ADDITIONAL  CONSIDERATION  PROVED.  203 

considération  :    Fishei-  v.  Smith  (1599),   Moore,   569  ;    Negus  v. 
Beynal  (1661),  1  Keble,  12. 

Where  no  considération  was  stated,  évidence  was  admitted  to 
prove,  in  Ferrarsy.  Cheny  (1700),  2  Vern.  383,  that  a  settlement 
made  after  marriage  was  really  made  in  pursaance  of  marriage 
articles,  though  tbis  was  not  stated  in  the  settlement  ;  in  Peacock 
V.  Monk  (1748),  1  Ves.  Sen.  127,  services  done  by  the  donee  to  the 
donor  ;  and  in  LlaneUy  Ry.  Co.  v.  London  and  North  Westeim  Ry. 
Co.  (1878),  L.  E.  8  Ch.  942,  a  pecuniary  considération. 

Where  the  deed  was  stated  to  be  for  valuable  considération,  proof  Âdditionai 
was  admitted  in  Villars  v.  Beamont  (1555-6),  Benl.  &  Dal.  39  ;  p^^^ed.™  ^^ 
Dy.  146  a,  pi.  68,  cited  at  length  1  Eep.  176  a,  that  a  deed  apparently 
made  for  pecuniary  considération  was  also  made  in  considération  of 
marriage;  in  Vemon's  Case  (1573),  4  Rep.  1;  Dyer,  317  a,  that 
a  conveyance  to  a  wife  on  express  condition  to  perform  her  husband's 
will  was  also  for  her  jointure  ;  and  in  Rex  v.  Scammonden  (1789),  3 
T.  R.  474,  and  Clifford  v,  Tunill  (1841),  1  Y.  &  C.  C.  C.  138; 
on  app.  (1845),  9  Jur.  633,  that  the  pecuniary  considération  was 
larger  than  that  stated  in  the  deed. 

Where  the  considération  stated  in  the  deed  was  150Z.  paid  and 
an  acceptance  for  300L  Held  that  the  vendor  might  show  that  he 
had  stipulated  for  a  lien  for  the  300Z.:  Frail  v.  Ellis  (1852), 
16  Beav.  350. 

Where  the  considération  was  stated  to  be  natural  love  and  Where 
affection,  évidence  was  admitted  to  prove,  in  Attwell  v.  Harris  (1619),  ^d^ectlon 
2  RoU.  Rep.  91,  payment  of  money;  in  2'anner  v.  Byne  (1827),  1  only  stated. 
Sim.  160,  the  considération  of  marriage  ;  in  Leahy  v.  Dancer  (1828), 
1  MoU.  313,  the  exécution  of   several  contemporaneous  money 
bonds;   and  in  Gale  v.  Williamson  (1841),  8  M.  &  W.  405,  and 
Harman  v.  Richards  (1852),  10  Ha.  81,  a  simultaneous  deed  forming 
part  of  the  same  transaction. 

Where  the  considération  was  stated  to  be  natural  love  and 
affection  "and  divers  other  good  causes  and  considérations," 
évidence  was  admitted  to  prove,  in  Potty.  Todhunter  (1845),  2  Coll. 
76,  a  state  of  things  amounting  to  valuable  considération;  in 
Thompson  v.  Wehster  (1852),  4  Drew.  628  ;  (1859),  4  De  G.  &  J. 
600;  in  Dom.  Proc.  (1861),  7  Jur.  N.  S.  531,  a  family  arrangement, 
which  amounted  to  valuable  considération  ;  and  in  Bayspoole  v. 
CoUim  (1871),  L.  R.  6  Ch.  228,  a  pecuniary  considération. 

Where  a  deed  is  expressed  to  be  made  for  valuable  considération,  Where  vaiu- 
evidence  of  natural  love  and  affection  would  apparently  not  be  aération*^ 
admissible,  for  if  it  were,  no  deed  made  between  relations  could  expressed, 
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VOLUNTARY   CONVEYANCE   OP  LEASEHOLDS. 


nataral  love, 
kc.,  cannot 
be  proved. 


PoBt-nuptial 
settlements. 


Conveyances 
of  leaseholds. 


Orants  for 
life  or  in  tail 
of  f  reeholds. 


ever  be  npset  on  the  groond  of  inadequacy  of  considération: 
BedeWè  Case  (1607),  7  Eep.  40  a  at  p.  40  b  ;  Poster  v.  Fosier  (1668), 
Thos.  Eaym.  48  ;  1  Lev.  55;  1  Sidf.  82  ;  1  Keble,  160,  225, 
274  and  319  ;  Clarkson  v.  Hamcay  (1728),  2  P.  Wms.  208  ;  WiUan 
y.  WUlan  (1814),  2  Dow,  274,  per  Lord  Bedesdale,  at  p.  282.  Ând 
when  fraud  is  alleged  it  would  seem  that  a  deed  expressed  to  be  for 
valuable  considération  cannot  be  supported,  by  the  averment  of  the 
considération  of  affection  between  relatives,  or  as  a  gift  between 
strangers  :  Brïdgman  v.  Oreen  (1756),  2  Ves.  Sen.  627,  per  Lord 
Hardwicke,  L.C.,  at  p.  628  ;  Watt  v.  Grote  (1805),  2  Sch,  &  Lef. 
492,  per  Lord  Bedesdale,  C,  at  p.  501  ;  WUlan  v.  WxUan^  ttbi  sup. 

La  FUmer  v.  Gott  (1774),  4  Br.  P.  C.  280,  évidence  was  admitted 
to  prove  that  the  considération  of  natural  love,  &c.,  stated  in  the 
deed  did  not  exist,  notwithstanding  that  the  parties  were  relations. 

In  connection  with  this  subject  it  may  be  observed  that  a  post- 
naptial  settlement  of  the  wife's  land  (not  limited  to  her  separate 
use:  Shurmur  v.  Sedgwick  (1883),  24  Ch.  D.  597),  whereby  the 
interests  of  the  husband  and  wife  are  modified,  was  not,  prior  to 
the  Married  Women's  Property  Act,  1882,  voluntary:  Heiiison  v. 
Negm  (1853),  16  Beav.  594;  Atkinsony.Smith  (1858),  3  De  G.  &  J. 
186  ;  Teasdale  v.  Braithwaite  (1876),  4  Ch.  D.  85  ;  (1877),  5  Ch.  D. 
630;  In  re  Foster  and  Lister  (1877),  6  Ch.  D.  87  (in  which  case 
Goodright  v.  Moses  (1775),  2  W.  Bl.  1019,  Cnrrie  v.  Nind  (1835),  1 
My.  &  Cr.  17,  and  Butterfield  v.  Heath  (1852),  15  Beav.  408,  were 
disapproved). 

It  may  also  be  observed  that  a  conveyance,  in  form  voluntary,  of 
leaseholds  is  necessarily  a  conveyance  for  value  within  27  Eliz. 
(1585)  c.  4,  owing  to  the  liability  on  the  part  of  the  assignée  to 
pay  the  rent  and  perform  the  covenants  of  the  lease:  Price  v. 
Jenkins  (1877),  5  Ch.  D.  619;  Ex  parte  Dohle,  (1878)  26  W.  R. 
407  (Lee  v.  Mattheics  (1880),  6  L.  R.  Ir.  530,  is  contra)  ;  but  is  not 
within  the  exception  in  the  Bankruptcy  Act  of  1869,  s.  91,  (or  the 
Act  of  1883,  s.  47)  :  Ex  parte  HiUman  (1878),  10  Ch.  D.  622  ;  and 
is  not  a  conveyance  for  value  within  13  Eliz.  (1571)  c.  5  (made 
perpétuai  by  29  Eliz.  (1587)  c.  5)  :  In  re  liidler  (1882),  22  Ch.  D. 
74  ;  but  is  regarded  as  being  for  value,  so  as  to  prevail  against  an 
equity  of  which  the  assignée  had  no  notice  :  Harris  v.  Tubb  (1889), 
42  Ch.  D.  79. 

Although  if  a  man  make  a  conveyance  in  fee  simple  without 
considération  there  is  a  resulting  use  to  him,  still  if  he  make  a 
conveyance,  without  stating  any  considération,  for  life  or  in  tail 
no  use  results  to  him  during  the  estate  for  life  or  in  tail,  as  the 
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tenancy  created  is  a  sufficient  considération  :  Shep.  Touch.  522  ; 
Vin.  Uses,  188. 

Â  bill    of  sale  is  avoided  in  respect  of  the  personal  chattels  BUiofsaie. 
comprised  therein  if  the  considération  for  which  it  is  given  is  not 
truly  set  forth  :  45  &  46  Vict.  (1882)  c.  43,  s.  8. 

A  mère  statement  in  the  deed  that  the  considération  Proof  admis- 
was  paid  by  A.  does  not  exclude  évidence  that  it  was  by  whom  «m- 


paid  by  B.  :  Rex  v.  Inhabitants  of  Llangunnor  (1831),  2  waS"" 
B.  &  Ad.  616. 


Although  considération  is  not  necessary  to  the  validity  of  a  deed.  Considéra, 

yet  if  there  be  no  considération  there  may  be  a  resulting  use  for  neceœary  t 

the  grantor,  as  to  which  see  in/rà,  Chapter  on  Resulting  Uses  an  d  validity  of 
Estâtes  by  Implication  ;  and — 


A  use  cannot  be  raised  without  the  considération  of  Considération 

,  ,      -,      j  .  necessary  to 

money,  money's  worth,  blood,  or  mamage.  raise  use. 

Thus   a  use  was  not  raised  by  the  considération  of   ''being  Considéra- 
ancien  t  acquain  tances  or  chamber-fellows  :  "  JVarde  V.  Tuddingham  clentto^^ 
(1605),  2  RoU.  Abr.  783,  pi.  5 ;  "havmg  been  schoolfellows  together : "  ^^  «se. 
2Roll.  Abr.  783,  pi.  6;  change  of  name.  Sir  Christopher  Hatton's 
Case,  Vin.  Abr.  Uses,  H.  pi.  8,  p.  195  ;  cited  Jenk.  Cent.,  p.  81, 
ca.  Ix.  ;  Garnish  v.  Wentwoi'th  (1666),  Carter,  137  ;  and  see  Sharing- 
ton  V.  Strattou  (1565),  PI.  Comm.  298  at  p.  302;  or  **  for  divers 
good  considérations:  "  Mildviay's  Case  (1584),  1  Rep.  175  a  ;  Wise- 
man's  Case  (1585),  2  Rep.  15  a  ;  Smith  and  Lane's  Case  (1589),  1 
Léon.  170  ;  Ward  v.  Lambert  (1595),  Cro.  Eliz.  394. 

In  a  covenant  to  stand  seised,  uses  limited,  to  a  bastard  child  of  in  covenant 
the  covenantor:  Co.  Litt.  123  a  ;  Gen-arde  v.  Worseley  (1580),  Dy.  ^^^ 
374  a  ;    1  Anders.  75  ;  or  to  a  stranger,  whether  in  possession  :  Sir 
John  Moi'dant's  Case,  cited  by  Rede,  J.,  Y.  B.,  21  Hen.  VIL  (1506) 
19;  Lord  PageVs  Case  (1591),  1  Anders.  259  and  268,  pi.  cclxx.  ; 

1  Léon.  194  ;  Moore,  193  ;  or  in  remainder  :  Wiseman's  Case  (1585), 

2  Rep.  15  a  ;  1  Anders.  140  ;  Moore,  195  ;  Smith  v.  liislexj  (1638),  Cro. 
Car.  529  ;  S.  C.  suh  nom.  German  v.  liisley,  "Wm.  Jones,  418  ;  are 
void,  because  he  is  not  within  the  considération. 

A  power,  which  takes  effect  as  the  déclaration  of  a  use,  contained  Powers  in 
in  a  covenant  to  stand  seised  is  void,  because  the  considération  ^nd*seiseii*! 
of  blood,  &c.,  does  not  extend  to  the  persons  in  whose  faveur  the 
power  is  exerciseable.     Thus  a  gênerai  power  of  appointment  in  a 
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covenant  to  stand  seised  was  held  bad  in  Goodtitle  and  Pettoe  (1782), 
Fitzgib.  299  ;  2  Stra.  984  ;  2  Bamard.  K.  B.  10,  90  and  142  ;  and  in 
Wartvick  v.  Oerrard  (1686),  2  Vem,  7,  where  it  was  held  that  the 
power  was  bad  in  equity  as  well  as  at  law, 

A  gênerai  power  to  grant  leases  contained  in  a  covenant  to  stand 
seised  was  held  bad  in  Mildmay's  Case  (1584),  1  Eep.  175  a  ;  Prince  v. 
Green  (1598),  cited  1  Ca.  Ch,  161  ;  Cross  v.  Famienditch  (1607),  Cro. 

Jac.  180  ;  Chute  v. (1661),  1  Lev.  30  ;  S.  C.  svb  nœn.  Lady  Dacres 

V.  Hazel,  1  Keb.  34  ;  and  Baynes  v.  Belson  (1679),  T.  Eaym.  247  ; 
but  quaeve,  what  would  be  the  effect  of  a  power  to  grant  leases  or  to 
make  a  jointure  in  favour  of  a  person  named  in  the  deed  who  was 
within  the  considération  of  blood  ?  See  Sugd.  Powers  (8th  éd.) 
139;  Goodtitle  and  Pettoe  (1732),  Fitzgib.  299;  2  Stra.  934; 
Barnard.  K.  B.  10,  90  and  142. 

A  gênerai  power  of  revocation  can  be  reserved  in  a  covenant  to 
stand  seised:  Co.  Litt.  237a;  Shep.  Touch.  525. 

It  is  now  settled  (contrary  to  the  earlier  opinion  :  Smith  v.  lîisley 
(1638),  Cro.  Car.  529;  S.  C.  sub  nom.  Gemian  v.  Risley,  Wm. 
Jones,  418  ;  Whaley  v.  Tankard  (1672),  2  Lev.  52)  that  a  covenant 
with  strangers  to  stand  seised  to  the  use  of  persons  within  the 
considération  is  good  :  Thorne  v.  Thorne  (1682),  1  Vem.  141  ;  see 
the  pleadings  at  length,  2  M.  &  W.  512,  n. 

Uses  can  be  raised  by  covenant  in  favour  of  the  husband  or  wife, 
or  the  husband  or  wife  hereafter  to  be  taken,  of  a  relative  :  Slvaring- 
ton  V.  Stratton  (1565),  PI.  Comm.  298  at  p.  307  ;  2  RoU.  Abr.  783, 
pi.  1,  784,  pi.  2,  3,  4  ;  and  Boidd  v.  Wynston  (1607),  Cro.  Jac.  168  ; 
2  EoU.  Abr.  786,  L. 

A  use  limited  to  a  person  named  in  a  covenant  to  stand  seised 
may  be  supported  by  averment  that  such  person  is  within  the  con- 
sidération of  the  covenantor's  blood,  although  the  deed  is  expressed 
to  be  in  considération  of  the  covenantor's  love  for  some  other  person, 
for  the  considération  so  averred  is  not  inconsistent  with  the  con- 
sidération expressed  :  BedelVs  Case  (1607),  7  Eep.  40  a  ;  Harpurs 
Case  (1614),  11  Eep.  23  a;  Goodtitle  v.  Pettoe  (1732),  2  Stra.  934  ; 
2  Barnard.  K.  B.  10,  90  and  142  ;  Fitzgib.  299. 

The  réservation  of  a  peppercorn  rent  is  sulB&cient  considération  to 
raise  a  use  to  support  a  recovery  :  Barker  v.  Keate  (1677),  1  Mod. 
262  ;  2  Mod.  249  ;  1  Freem.  249  ;  2  Vent.  35. 

Prier  to  the  coming  into  opération  of  the  Conveyancing  and  Law 
of  Property  Act,  1881,  it  was  usual  to  put  a  receipt  for  the  con- 
sidération in  the  body  of  the  deed  (in  the  operative  clause)  and  also 
to  indorse  a  further  receipt  on  the  deed  :  but  in  deeds  executed 
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since  1881  it  is  usual  to  omit  the  indorsed  receipt,  such  receipt 
haviug  been  rendered  unnecessary  by  tbat  Act  :  Conveyancing  and 
Law  of  Property  Act,  1881  (44  &  45  Vict.  c.  41),  s.  54. 

The  receipt  in  the  body  of  the  deed  was,  before  the  Receipt 
Suprême  Court  of  Judicature  Act,  1873,  cameinto  opéra-  ciSveat 
tion  (i.e.j  the  Ist  November,  1875),    conclusive  at  law  ^^* 
that  the  purchase-money  was  paid. 

In  Romitree  v.  Jacob  (1809),  2  Taunt,  141,  where  the  circum- 
stanees  were  full  of  suspicion;  in  Baker  v.  Dewey  (1828),  1  B.  & 
C.  704  ;  and  in  Harding  v.  Ambler  (1838),  3  M.  &  W.  279,  where  by 
a  miscalculation  less  than  the  whole  purchase-money  was  paid,  but 
the  receipt  was  for  the  whole  ;  the  receipt  was  held  at  law  to  estop 
the  vendor  from  denying  that  the  purchase-money  had  been  paid. 

But  even  at  law  évidence  was  admissible  that  the  purchase-money  Porchase- 
had  beenretumed  :  Baker  v.  Detvey  (1823),  1  B.  &  C.  704;  or  to  ^^"^^ 
show  some  matter  happening  after  exécution  which  prevented  the 
payment  ;  as  in  Deverell  v.  Whitmarah  (1841),  5  Jur.  963,  where  the 
considération  was  paid  by  chèque,  which  was  dishonoured  ;  it  was 
argued  that  the  receipt  was  conclusive  to  show  that  the  money  was 
actually  paid  ;  but  Tindal,  C. J.,  said  (at  p.  965)  :  "  Not  at  ail.  The 
parties  may  show  what  occurred  at  the  time.  Suppose  the  man 
put  his  hand  on  the  table  and  took  the  money  back  ?  ''  and  it  was 
held  that  évidence  of  the  dishonour  of  the  chèque  might  be  given. 

In  Lampon  v.  Corke  (1822),  5  B.  &  Aid.  606  ;  S.  C.  suh  nom.  Lain-  Receipt 
bourne  v.  Cark,  1  D.  &  E.  211,  the  récital  being  of  an  agreement  ^ecita!?^^^ 
to  pay,  and  not  of  an  actual  payment,  the  operative  part  being 

"  the  said  sum  of  40Z.  being  now  so  paid  to  the  said as  herein- 

before  is  mentioned,*'  and  the  receipt  being  **  the  payment  of  which 

said  several  sums  of  money  they  the  said do  hereby  admit,"  it 

was  held  that  the  receipt  either  had  référence  to  some  nominal  con- 
sidérations mentioned  in  the  deed,  or  that  it  was  qualified  by  the 
récital  so  as  not  to  estop  the  vendor  from  denying  that  the  money 
had  been  paid.  This  case  is  discussed  and  was  foUowed  (by  a 
majority  of  the  Court)  in  Bottrell  v.  Siunmers  (1828),  2  Y.  &  J.  407. 

Neither  the  receipt  in  the  body  of  the  deed,  nor  the  Keœipt  neyer 
indorsed  receipt,  was  in  equity  conclusive  that  the  pur-  equityf^^d^ 
chase-money  had  been  paid,  and  this  is  now  the  rule  œnSve 
both  at  law  and  in  equity.  f^^l'^X 
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lu  Coppin  V.  Coppin  (1725),  2  P.  Wms.  291  ;  Winter  v.  Lord  Anson 
(1827),  3  Euss.  488  ;  Haivkins  v.  Gardiner  (1854),  2  Sm.  &  G.  441; 
and  Wilson  v.  Keating  (1859),  27  Beav.  121  ;  on  app.  4  De  G.  &  J. 
588,  the  vendor  was  allowed  in  equity  to  prove  that  the  purchase- 
money  had  not  been  paid. 

Third  parties,  however,  were  even  in  equity  entitled  to  rely  on 
the  indorsed  receipt. 

**  The  présence  of  a  receipt  indorsed  upon  a  deed  for  the  full 
amount  of  the  considération  money  has  always  been  considered  a 
highly  important  circumstance.  The  importance  attached  to  this 
circumstance  seems  at  first  sight  a  Uttle  remarkable  when  it  is 
remembered  that  the  deed  almost  always  contains  a  receipt  and 
often  a  release  under  the  hand  and  seal  of  the  parties  entitled  to 
the  money.  But  there  are  circumstances  which  seem  to  justify  the 
view  which  has  prevailed  as  to  its  importance.  A  deed  may  be 
deUvered  as  an  escrow,  but  there  is  no  reason  for  giving  a  receipt 
till  the  money  is  actually  received,  unless  it  be  to  enable  the  person 
taking  the  receipt  to  produce  faith  by  it.  A  deed  is  not  always, 
perhaps  rarely,  understood  by  the  parties  to  it,  but  a  receipt  is  an 
instrument  level  with  the  ordinary  intelligence  of  men  and  women 
who  transact  business  in  this  country,  and  which  he  who  runs 
may  read  and  understand  :*'  per  Fry,  L.J.,  Bickerton  v.  Walker 
(1885),  81  Ch.  D.  151  at  p.  169  ;  and  in  Morgan's  Patent  Anchor  Co. 
V.  Morgan  (1887),  85  L.  T.  811,  Amphlett,  B.  (at  p.  818),  also 
remarks  on  the  importance  of  an  indorsed  receipt. 

A  mortgagee  by  deposit  of  a  conveyance  with  an  indorsed  receipt 
was  held  to  hâve  a  better  equity  than  the  vendor  who  had  not 
received  the  purchase-money  mentioned  in  the  receipt  :  Rice  v.  Rice 
(1858),  2  Dr.  78  ;  Hunier  v.  Walters  (1871),  L.  E.  7  Ch.  75  ; 
French  v.  Hope  (1887),  56  L.  T.  57;  56  L.  J.  Ch.  868.  The 
transférée  of  a  mortgage  with  an  indorsed  receipt  was  held  to  hâve  a 
better  equity  than  the  mortgagor  who  had  not  received  the  whole  of 
the  money  mentioned  in  such  receipt:  Bickerton  v.  Walkei'  (1885), 
81  Ch.  D.  151,  which  overrules  Parker  v.  Clarke  (1861),  80  Beav.  54, 
unless  that  case  can  be  distinguished  on  the  ground  that  there  was 
no  receipt  indorsed  on  the  deed,  which  does  not  appear  from  the 
report.  A  receipt  clause  was  held  to  be  binding  on  the  mortgagor 
as  between  himself  and  a  sub-mortgagee,  although  the  full  amount 
acknowledged  to  hâve  been  received  had  not  in  fact  been  received  : 
Bateman  v.  Hunt,  [1904]  2  K.  B.  580. 

On  the  other  hand,  the  absence  of  the  indorsed  receipt  or  its 
unusual  position  was  suffîeient  to  put  persons  on  inquiry  as  ta 
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whether  the  considération  had  been  paid.  Thus,  in  Kennedy  v. 
Green  (1834),  3  Myl.  &  K.  699,  the  unusual  position  of  an  indorsed 
receipt  was  considered  to  give  notice  that  a  fraud  had  been  com- 
mitted  ;  and  in  Greenslade  v.  Dare  (1855),  20  Beav.  284,  it  was 
held  that  the  absence  of  an  indorsed  receipt  from  a  purchase  deed 
put  the  purchaser  on  inquiry  as  to  whether  the  purchase-money 
had  been  paid,  but  did  not  give  constructive  notice  of  any  other 
irregularities  in  the  purchase.  See  also  Bamhart  v.  Greenshields 
(1853),  9  Moo.  P.  C.  C.  18. 

But  by  the  Conveyancing  and  Law  of  Property  Act,  1881  (44  &  45  Indorsed 
Vict.  c.  41),  s.  55:    "A  receipt  for  considération  money  or  other  wg^/^ 
considération  in  the  body  of  a  deed  or  indorsed  thereon  shall  in  necessary. 
favour  of  a  subséquent  purchaser  "    (which  includes  a  lessee  or 
mortgagee  and  an  intending  purchaser,  lessee  or  mortgage,  or  other 
person,  who   for  valuable   considération  takes   or   deals   for  any 
property:  sect.  2  (viii.)  )  ''not  having  notice  that  the  money  or 
other  considération  thereby  acknowledged  to  be  received  was  not  in 
fact  paid  or  given  wholly  or  in  part  be  suflScient"  (which  is  probably 
the  same  as  conclusive)  *'  évidence  of  the  payment  or  giving  of  the 
whole  araount  thereof  :"  King  v.  Smith  [1900]  2  Ch.  425  ;  Rimmer 
V.  Wehster  [1902]  2  Ch.  163. 

But  a  purchaser  cannot  rely  on  this  section  of  the  Act  unless  he  Reliancemost 
was  aware  of  the  existence  of  the  receipt.  Thus  where  a  building  receipt.  ^^ 
Society  executed  the  usual  statutory  receipt  on  a  mortgage  made  to 
them,  and  handed  the  deed  with  the  receipt  thus  indorsed  thereon 
to  their  solicitor,  who  purchased  the  equity  of  rédemption  and 
deposited  the  title  deeds,  other  than  the  mortgage  deed  which  he 
Buppressed,  with  his  bank  as  security  for  a  loan  ;  it  was  held  by 
Chîtty,  J.,  that  the  bank,  not  having  had  notice  of  the  mortgage  or 
the  indorsed  receipt,  and  not  having  advanced  their  money  on  the 
faith  of  the  receipt,  were  postponed  to  the  building  society,  who 
had  in  fact  never  been  paid  off:  Lloi/ds  Bank,  Ltd.  v.  Bullock 
[1896]  2  Ch.  192. 

The  receipt  given  by  a  building  society  on  payment  off  of  money  Receipt  on 
advanced  by  the  society  on  mortgage  opérâtes  by  statute  6  &  7  buiïd^g^  *^ 
Will.  IV.  (1836)  c.  32,  s.  5,  and   Building   Societies  Act,    1874  society. 
(37  &  38  Vict.  c.  42),  s.  42,  as  a  reconveyance  of  the  land  to  the 
person  who  has  the  best  equity  to  the  land:  per  Lord  Watson, 
Hosking  v.  Smith  (1888),  13  Ap.  Ca.  582  at  p.  589. 
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PABCELS. 


Général  Description  :  Spécial  Description  :  Inaccurate  Description  : 
Collective  Name  :  Général  Descriptions  mutually  Restrictive- 
Spécial  Description  restricts  General:  Falsa  demonstratio  non 
nocet:  General  Desci'iption  restricted  ta  Matters  ejusdem  generis  : 
Only  Freeholds  Pass  hy  Freehold  Assurances  :  Whethei'  Leaseholds 
pass  as  Personal  Property  :  Soil  of  Highway  :  Bed  of  Non-Tidal 
River:  Islands :  Tidal  Rivers:  Streets  in  Toicns:  Pathways: 
Pnvate  Roads  :  Uninclosed  Strips  :  Sirips  near  Gommons  :  Party 
WaUs  :  Création  of  profits  â  prendre  :  O/Easements  :  Of  Rights 
of  Way  :  Extent  of  Right  of  Way  :  Exceptions,  Réservations 
and  Privilèges  distinguished. 

General  name.  A  THiNo  is  always  designated  hj  (1)  a  gênerai  name,  which  is 
equally  applicable  to  every  member  of  the  class  to  whîch  it  belongs, 
and  (2)  Bome  superadded  description  to  show  which  member  of  the 
class  is  intended. 

**  A  house,"  **a  farm,"  "a  wood/'  are  ail  gênerai  names  ;  each 
of  them  equally  fits  every  member  of  the  class. 

There  are  two  modes  of  designating  or  identifying  any  particular 
member  of  the  class. 
Description  First,  the  thing  may  be  described  by  several  gênerai  names  ;  in 

by  gênerai       other  words,  as  belonging  to  several  classes.     In  this  case,  if  only 

names onlj.  ,  .  .  «         n    i       -i         .     •  ,i     .    .     it       ii  .  .       -^ 

one  thmg  satisnes  ail  the  descriptions,  that  is  the  thing  meant  ;  if 
more  than  one  thing  satisfies  ail  the  descriptions,  there  is  a  case 
of  equivocation. 

It  often  happens  that  the  same  thing  can  be  described  by  two 
totally  différent  descriptions  ;  e.g.,  the  same  lands  may  be  described 
by  the  two  descriptions  folio wing  :  **  the  tithe-free  lands  in  the 
parish  of  E.,"  and  "  the  ancient  woodlands  inherited  by  A." 

In  each  of  thèse  descriptions  ail  the  names  are  gênerai,  and  in 
each  case,  if  any  one  of  the  gênerai  names  is  omitted,  a  larger 
number  of  things  is  described  than  if  ail  the  names  are  used  ;  in 
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oiher  words,  where  a  tbing  is  described  by  several  gênerai  names, 
tbe  descriptions  are  mutually  restrictive. 

Secœidly,  to  tbe  gênerai  description  may  be  added  eitber  tbe  Description 
individual  name,  if  tbere  be  one,  or  a  spécial  description  wbicb  fits  nJ[,^|^^ 
only  tbe  particular  member  of  tbe  class  designated  by  tbe  gênerai  spécial  de- 
description.     Tbus,  tbe  pièces  of  land  before  described  may  be  ®^*^P**^^ 
described  as  "  tbe  woods  called  Higbburst,"  or  "  tbe  woods  in  tbe 
occupation  of   A."     More  commonly,  bowever,  tbere  are  added  to 
tbe  gênerai  description  botb  tbe  individual  name  and   a  spécial 
description,  as  ''tbe  ancient  woodlands  in  tbe  parisb  of  E.,  known 
as  Higbburst,  in  tbe  occupation  of  A.*' 

It  will  be  observed  that  if  a  description,  tbougb  gênerai  in  form, 
does  in  fact  designate  one  tbing  only,  tbe  addition  of  any  spécial 
description  is  useless;  but  if,  as  usually  bappens,  a  gênerai 
description  désignâtes  more  tban  one  tbing,  tbe  spécial  description 
indicates  wbicb  of  tbose  tbings  is  meant  ;  in  otber  words,  if  any 
tbing  exists  wbicb  satisfies  botb  tbe  gênerai  and  tbe  spécial 
description,  tbat  only  is  intended,  i.e.,  tbe  spécial  description 
restricts  tbe  gênerai  description. 

It  sometimes  bappens  tbat,  wbile  tbe  description  renders  it  inaocurate 
certain  what  is  intended,  as  "  A.'s  bouse  in  London,"  wbere  A.  bas  ^description. 
only  one  bouse  tbere,  some  furtber  description  is  added  wbicb  is 
wbolly  or  partially  inaccurate.  If  A.'s  bouse  is  in  tbe  occupation 
of  B.,  and  is  described  as  *'  A.'s  bouse  in  London,  in  tbe  occupation 
of  C,"  tbe  words  "  in  tbe  occupation  of  C."  are  inaccurate,  and 
Bhould  be  rejected. 

Ln  a  simple  case  like  tbe  one  just  mentioned  tbere  is  little 
difficulty  ;  but  cases  occur  in  wbicb  part  of  tbe  description 
désignâtes  ail  tbe  parcels  in  sucb  a  manner  tbat  if  tbat  part  stood 
alone  it  would  be  accurate,  wbile  tbe  otber  words  of  tbe  description 
apply  to  a  part  only  of  tbe  parcels,  so  tbat  it  remains  doubtful 
wbetber  tbese  latter  words  are  intended  to  reslrict  tbe  otber  part  of 
tbe  description,  or  are  to  be  rejected  as  inaccurate.  Tbus,  if  A.  bas 
lands  known  as  ''  tbe  T.  estâtes,"  in  tbe  adjoining  counties  of 
Hants  and  Wilts,  tbe  description  "  A.'s  T.  estâtes  in  tbe  county  of 
Hants,"  would  probably  be  intended  to  pass  only  tbat  part  of  tbe 
property  wbicb  is  situate  in  Hants;  in  otber  words,  tbe  pbrase 
"  in  tbe  county  of  Hants  **  would  be  restrictive.  But  if  A.  bad  a 
bouse  called  S.,  standing  in  tbe  two  counties,  tbe  description  **  A.'s 
bouse  called  S.,  in  tbe  county  of  Hants,"  would  probably  be 
intended  to  pass  tbe  wbole  bouse  called  S.  ;  in  otber  words,  the 
phrase  "in  tbe  county  of  Hants  "  would  not  be  restrictive  ;  the  only 
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Collective 
name. 


Where  the 
descriptions 
are  ail  gênerai 
or  collective 
ail  mnst  be 
satisfied. 


Where  there 
is  a  gênerai 
and  a  spécial 
description 
both  must  bc 
satisfied. 


reason  for  introducing  it  is  to  help  to  point  out  which  bouse  is 
intended.  It  would  be  more  difficult  to  détermine  wbat  is  meant 
by  **  Brosley  Farm,  in  the  county  of  Hants,"  it  tbe  farm  were  partly 
in  Hants  and  partly  in  Wilts. 

A  collective  name  is  tbe  name  of  a  group  of  tbings,  not  neces- 
sarily  of  tbe  same  class;  tbus,  "an  estate"  niay  inelude  corporeal 
and  incorporeal  bereditaments  of  any  nature  ;  "  a  farm  "  includes  a 
bouse,  and  arable  and  pasture  lands.  One  superadded  description  will 
generally  dénote  tbe  particular  group  intended,  as  "  A.'s  estate,"  or 
"  A.'8  issue,"  and  a  furtber  description  may  eitber,^rsf,  show  tbat 
Bome  members  of  tbe  group  are  alone  intended,  as  "A.'s  estate  in 
tbe  county  of  H.,"  wbere  A.'s  estate  lies  in  tbe  counties  of  H.  and 
W.  ;  or  **  A.'s  adult  issue,"  wbere  A.  bas  issue  botb  adult  and  under 
âge  ;  or,  secondly,  be  intended  as  a  furtber  désignation  of  tbe 
particular  group  as  **  A.'s  estate  in  tbe  occupation  of  B."  wbere  B. 
occupies  tbe  wbole  of  A.'s  estate. 

Tbougb  tbe  three  foUowing  rules  bave  often  been  laid  down,  tbere 
is  so  mucb  difficulty  in  applying  tbem,  mainly  owing  to  tbe  fact 
tbat  words  descriptive  ot  occupation,  locality,  and  tbe  like  are  some- 
times  used  as  gênerai  names,  î.e.,  as  restrictive  words,  in  wbich 
case  tbey  cannot  be  rejected,  and  sometimes  as  words  of  spécial 
description,  in  wbicb  case,  if  tbey  do  not  fit  tbe  tbing,  or  ail  tbe 
tbings,  described  by  tbe  rest  of  tbe  description,  tbey  must  be 
rejected,  tbat  it  is  considered  convenient  to  state  ail  tbe  rules  before 
proceeding  to  an  analjsis  of  tbe  cases. 

Wbere  the  parcels  are  described  by  several  gênerai 
descriptions,  or  by  a  collective,  and  a  gênerai,  description, 
those  only  are  intended  whicli  satisfy  ail  the  descriptions. 

Tbis  rule  may  also  be  stated  in  eacb  of  tbe  foUowing  modes: — 
** General  descriptions  are  mutually  restrictive;"  **If  tbe  parcels 
are  described  as  being  members  of  more  than  one  class,  those  only 
are  intended  wbicb  are  members  of  eacb  class." 

Wbere  the  parcels  are  described  by  a  gênerai,  or 
collective,  and  also  by  a  spécial  description,  those  only  are 
intended  which  satisfy  botb  descriptions  :  Wrotesley  v. 
Adams  (1558),  Plow.  187  at  p.  191. 

Thèse  two  rules  are  often  expressed  as  follows  : — 
**  Non  accipi  dehent  rerba  in  demonstrationem  faUam  qaac  competunt 
in  Umitationem  ceram,^' 
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*'  Thongh  falsity  of  addition  or  démonstration  doth  not  hurt, 
where  you  give  the  thîng  a  proper  name,  yet  nevertheless  if  it  stand 
doubtfnl  upon  the  words,  whether  they  import  a  false  référence  and 
démonstration,  or  whether  they  be  words  of  restraint  that  limit  the 
generality  of  the  former  name,  the  law  will  never  intend  error  or 
falsehood  :  "  Bacon's  Law  Tracts,  Rule  18. 

And  at  the  end  of  the  same  raie,  after  giving  instances  of  things 
having  several  descriptions  attached  to  them,  Bacon  says  :  **  But 
if  I  hâve  some  land  wherein  ail  thèse  démonstrations  are  true,  and 
bome  wherein  part  of  them  are  trne  and  part  false,  then  shall  they 
be  intended  words  of  true  limitation  to  pass  only  those  lands 
wherein  ail  those  cîrcumstances  are  true  :  '*  Bac.  Law  Tracts, 
Rule  18. 

**  Quando  carta  continet  gene^'alem  clausulam,  posteaque  descendit 
ad  verha  specûdia,  quae  claustUae  generali  sunt  consentanea^  inter- 
pretanda  est  carta  secundum  verha  specialia.  The  same  rule 
alraost  Word  for  word  is  put  and  agreed  on  both  sides  in  Y.  B.  7 
Edw.  m.  (1388),  10  a,  Margery  Mortimer's  Case,  se,  'Where  adeed 
Bpeaks  by  gênerai  worJs  and  afterwards  descends  to  spécial  words, 
if  the  spécial  words  agrée  to  the  gênerai  words,  the  deed  shall  be 
intended  according  to  the  spécial  words  ;  as  if  a  man  grants  a  rent 
tw  manerio  de  D.,  percipiend'  in  100  acres  of  land,*parcel  of  the  same 
manor,  with  clause  of  distress  in  the  100  acres,  the  rent  shall  issue 
ont  of  the  100  acres  only,  and  the  gênerai  words  shall  be  construed 
according  to  the  spécial  words ':" -4Z</<am'«  Case  (1610),  8  Rep. 
150  b  at  154  b. 

''The  rule  means  that  if  it  stand  doubtful  upon  the  words, 
whether  they  import  a  false  référence  or  démonstration,  or  whether 
they  be  words  of  restraint  that  limit  the  generality  of  the  former 
words,  the  law  will  never  intend  error  or  falsehood.  If,  therefore, 
there  is.  some  land  wherein  ail  the  démonstrations  are  true,  and 
some  wherem  part  are  true  and  part  false  they  shall  be  intended 
words  of  true  limitation  to  pass  only  those  lands  wherein  ail  the 
circumstances  are  true  :  *'  per  Alderson,  B.,  Morrell  v.  Fisher  (1849), 
4  Ex.  591  at  p.  604  (a  case  upon  a  will). 

In  cases  falling  within  this  rule  it  will  generally  be  found  that 
there  is  only  one  spécial  description,  as  "A.'s  house,"  "Brosley 
Farm;  "  if  there  are  several  spécial  descriptions  and  each  of  them 
dénotes  the  same  thing,  as  "  Brosley  Farm,  which  is  delineated  in 
the  map  annexed  hereto,"  where  the  map  accurately  describes 
Brosley  Farm,  the  rule  applies,  but  if  they  do  not  both  dénote  the 
same  thing  the  next  rule  applies. 
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di^J^'^'  Where  the  parcels  are  described  by  both  a  gênerai  or 

«<wr.  collective,  and  a  spécial  description,  or  divers  spécial 

descriptions,  and  nothing  exists  which  satisftes  ail 
descriptions,  but  soinething  exists  which  satisfies  some 
or  one  of  them,  and  is  described  with  sufficient  certainty, 
the  other  or  othera  may  be  disregarded. 

In  cases  falling  within  this  raie  i(;  will  generally  be  found  that 
there  is  more  than  one  spécial  description,  though  of  course  there 
may  be  only  one  spécial  description,  as  in  Roe  d.  ConoUy  v.  Veimon 
and  Vyse  (1804),  5  East,  51,  stated  infrày  p.  219,  where  the  statement 
of  the  rent  was  the  only  spécial  description. 

The  rule  is  sotnetimes  stated  as  follows  : — '*  Falsa  d^nionstratio 
non  nocet:  '*  or,  **if  there  be  a  description  of  the  property  suflScient  to 
render  certain  what  is  intended,  the  addition  of  a  wrong  name, 
or  of  an  erroneous  statement  as  to  quantity,  occupancy,  locality, 
or  an  erroneous  enumeration  of  particulars,  will  hâve  no 
eflfect." 

**  Whenever  there  is  in  the  first  place  a  sufficient  certain ty  and 
démonstration,  and  afterwards  an  accumulative  description,  and  it 
fails  in  point  of  accuracy,  it  will  be  rejected  :  "  Preston  in  Shep. 
Touch.  247.     (The  position  is  immaterial.     See  infra,  p.  225.) 

''There  is  a  diversity  where  a  certainty  is  added  to  a  thing  that 
18  incertain  "  (i.e.,  described  by  a  gênerai  name)  **  and  where  to  a 
thing  certain.  For  if  I  release  ail  my  right  in  ail  my  lands  in 
Dale  which  I  hâve  by  descent  on  the  part  of  my  father,  and  I  hâve 
lands  in  Dale  by  descent  on  the  part  of  my  mother,  but  no  lands 
by  descent  on  the  part  of  my  father,  there  the  release  is  void,  for 
if  the  releasee  will  aid  himself  by  the  release  he  ought  to  aver  that 
I  had  such  lands  in  Dale  by  descent  on  the  part  of  my  father,  to 
which  the  release  extended,  and  the  same  is  issuable,  and  if  he 
cannot  aver  this,  then  the  release  is  void.  And  so  the  words  of 
the  certainty — viz.,  which  I  hâve  by  descent  on  the  part  of  my 
father — being  added  to  the  gênerai  words  which  were  incertain, 
are  of  efifect.  But  if  the  release  had  been  in  Whiteacre  in  Dale 
which  I  hâve  by  descent  on  the  part  of  my  father,  and  I  had  it 
not  by  descent  on  the  part  of  my  father,  but  otherwise,  yet  the 
release  is  good,  and  the  releasee  shall  not  be  eompelled  to  take  any 
averment,  for  the  thing  was  certainly  expressed  by  the  first  words, 
in  which  case  the  addition  of  another  certainty  is  not  necessary 
but  superfluous,  and  therefore  he  shall  not  there  take  an  averment 


Digitized  by 


Google 


EXAMPLES  OF  WORDS   USED   RESTRICTIVELY.  215 

upon  a  thing  which  is  of  no  effect,  be  the  saine  true  or  false  :  " 
Wrotesley  v.  Adams  (1558),  Plowd.  187  at  p.  191. 

Tbe  distinction  taken  in  the  above  passage  is  well  pointed  ont 
in  the  marginal  note  to  Roe  d.  Conolly  v.  Veimon  and  Vyse  (1804), 
5  East,  51,  as  follows  : — **  Where  there  is  a  grant  of  a  particular 
thing  once  suffîciently  ascertained  by  some  circumstance  belonging 
to  it,  the  addition  of  an  allégation  mistaken  or  false  respecting  it 
will  not  frustrate  the  grant  ;  but  where  a  grant  is  in  gênerai  terms, 
there  the  addition  of  a  particular  circumstance  will  operate  by  way 
of  restriction  and  modification  of  such  grant." 

"  The  rule  is  clearly  settled,  that  when  there  is  a  sufficient 
description  set  forth  of  premises  by  giving  the  particular  name  of 
a  close,  or  otherwise,  we  may  reject  a  false  démonstration  :  "  per 
Parke,  J.,  Doe  d.  Smith  v.  GaUoway  (1883),  5  B.  &  Ad.  43  at  p.  51. 

**  As  soon  as  there  is  an  adéquate  and  sufBcient  définition,  with 
convenient  certainty,  of  what  is  intended  to  pass  by  a  deed,  any 
subséquent  erroneous  addition  will  not  vitiate  it  :  "  per  Parke,  B., 
Llewellyn  v.  Earl  of  Jersey  (1843),  11  M.  &  W.  183  at  p.  189  ; 
adopted  per  Monahan,  C.J.,  in  Dublin  and  Kingstown  lîy,  Co. 
V.  Bradford  (1857),  7  Ir.  C.  L.  Eep.  57  at  p.  63. 

**  One  of  the  rules  of  construction  is  ^falsa  demonstratio  non 
nocet,*  which  means  that  if  there  be  an  adéquate  and  sufficient 
description  with  convenient  certainty  of  what  was  meant  to  pass,  a 
subséquent  erroneous  addition  will  not  vitiate  it  :  "  per  Alderson,  B., 
MorreU  v.  Fisher  (1849),  4  Exch.  591  at  p.  604  (a  case  on  a  will). 

In  ail  the  following  cases  the  added  descriptions  were  held  to  be  Examples  of 
«•estrictive.  ;^,^y, 

Grant  of  **  ail  those  messuages,  &c.,  in  the  occupation  of  B.,  in  the  Nameof  place, 
city  of  W.,  formerly  belonging  to  the  hospital  of  W."     Hcld^  that 
lands  in  the  occupation  of  B.,  not  within  the  city  of  W.,  but  which 
formerly  belonged  to  the  hospital  of  W.,  did  not  pass  :  Doddington's 
Case  (1594),  2  Rep.  32  b  ;  S.  C.  aub  nom.  Hall  v.  Peart,  Pop.  60. 

**The  King  had  two  mills  under  one  house  and  granted  ail  the 
houses,  mills,  lands,  &c.  in  Wells  and  the  suburbs  and  liberties 
thereof.  One  of  the  mills  was  in  Wells  and  the  otber  out  of  Wells 
and  the  liberties  and  suburbs  thereof,  and  whether  this  mill  passed 
forasmuch  as  both  were  under  one  roof?  and  adjudged  for  the 
plaintiflf  that  it  passed  not  :  ''  Hall  v.  Combes  (1594),  Cro.  Eliz.  868. 

R.,  tenant  for  years  of  the  farm  called  C,  consisting  of  H.  and  Occupancy, 
other  parcels,  appoints  A.  his  exécuter  and  dies.     A.  démises  ail 
except  H.  to  B.,  and  H.  to  F.,  and  afterwards  grants  the  residue  of 
his  term  in  the  whole  to  B.  and  F.     The  reversioner  grants  a  rent 


Digitized  by 


Google 


216  EX  AMPLES  OF   WORDS   USED   RESTRICnVELY. 

issuing  out  of  ail  his  lands  and  tenements  commonly  called  C, 
formerly  in  occupation  of  E.,and  now  in  the  tenure  and  occupation 
of  B.  Heldy  that  H.  was  not  charged  with  the  rent  :  OgneVs  Case 
(1587),  4  Rep.  48  b  at  p.  50  a  ;  1  Anders.  178  ;  4  Léon.  116. 

Démise  of  **all  my  house  and  two  yard-lands  in  B.  in  the 
possession  of  G.  ;  "  G.  was  in  possession  of  ail  except  two  acres. 
Held,  that  the  two  acres  did  not  pass  :  Bartlett  v.  Wright  (1593), 
Cro.  Eliz.  299.  (It  should  be  remembered  that  a  yard-land  often 
consisted  of  a  number  of  detached  strips.) 

Démise  of  **all  that  messuage,  &c.,  on  the  south  side  of 
Speenham  land,  called  the  *  Old  Fighting  Cocks,'  now  or  late  in  the 
occupation  of  J."  The  question  being  whether  the  démise  ineluded 
the  soil  of  a  gateway  under  a  portion  of  the  messuage,  leading  to  a 
yard  behind  it,  in  which  were  some  small  houses  not  ineluded  in 
the  démise,  the  tenants  of  which  had  always  used  the  gateway,  it 
was  held  that  in  the  absence  of  évidence  that  the  soil  of  the  gateway 
had  been  in  the  exclusive  occupation  of  J.,  it  did  not  pass  by  the 
démise  :  Dyne  v.  Ntitley  (1858),  14  C.  B.  122.  Williams,  J.,  remarked 
(at  p.  127)  that  "  the  words  *  now  or  late  in  the  occupation  of  J.' 
were  essential  words  and  not  mère  words  of  démonstration." 
Occupation,  On  the  point  what  is  an  occupation  of  land  it  has  been  said  : 
amounts  to.  **  ^^  ^  ^^^^  grant  ail  his  lands  called  D.  in  the  tenure,  occupation  or 
possession  of  J.  S.,  and  J,  S.  had  parcel  of  D.  in  lease,  and  parcel 
not,  but  depastured  it  with  his  cattle,  ail  sliall  pass  by  the  grant  : 
80  where  tlie  parcel  which  was  not  in  lease  to  J.  S.  was  enclosed, 
being  a  wood,  but  the  fence  was  thrown  down  in  several  places 
whereby  the  cattle  used  to  escape  generally  and  depasture  in  the 
wood,  this  is  a  suffîcient  occupation  to  make  this  pass,  for  the 
taking  of  the  herbage  is  a  sufl&cient  occupation  :  "  Dockray  v.  Besis 
(1614),  2  Roll.  Abr,  54  Q.  1  and  2  ;  cf.  Co.  Litt.  4  b. 
Titie.  Queen  Elizabeth  granted  the  manor  of  D.  which  she  had  by 

attainder  of  Sir  Thomas  Wyat,  whereas  in  truth  she  was  seised 
thereof  by  descent.  Dyer,  J.,  thought  the  grant  was  void,  and  Brown 
and  Weston,  JJ.,  agreed  that  it  would  be  void  at  common  law,  because 
the  Queen  was  deceived  in  her  grant  ;  but  the  statute  of  misrecitals 
applied,  for  the  substance  of  the  thing  granted  appeared  with 
certainty  and  the  statute  supplied  ail  other  defects:  Anon.  (1563), 
Moore,  45. 

A  grant  of  "  ail  my  houses  in  Chesterfield,  &c.  in  the  tenure  of 
A.  B.  C.  which  my  father  purchased  from  "  divers  named  persons. 
Held,  tbat  lands  and  houses  which  the  grantor's  father  had 
inherited  did  not  pass  :  Clayand  BarneVs  Case  (1618),  Godb.  236. 
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Where  an  Act  of  Parliament  giving  powers  of  sale  and  exchange 
over  estâtes  settled  by  a  former  settlement  and  Act,  contained  a 
récital  of  the  objects  of  the  Act  restricted  in  terms  to  such  settled 
estâtes,  and  then  vested  in  trustées  ail  and  singular  the  lands  in 
certain  connties  limited  by  the  former  settlement  and  Act,  which 
were  described  m  the  schedule.  Held,  that  lands  not  included  in 
the  former  settlement  or  Act,  though  described  in  the  schedule, 
did  not  pass:  Howard  v.  Earl  of  Shrewshury  (1874),  L.  R.  17  Eq. 
878.  (The  settlement  and  Act  are  given  at  length,  Shrewshury  v. 
Scott  (1859),  6  C.  B.  N.  S.  1.) 

A  lease  of  a  pièce  of  land  "lying  near  to  the  said  cottage  con-  Quality. 
tiiining,  &c.,  lately  used  as  garden  ground  and  some  lime  since  in  the 
tenure  of  R.  B.,"  was  held  not  to  pass  a  particular  pièce  of  waste 
land  unless  it  could  be  shown  to  hâve  been  used  at  some  time  or 
otber as  garden  ground:  Kingsmill  v.  Millard  (1855),  11  Exch.  313. 

Settlement  of  "ail  that  messuage  or  dwelling-house,  with  the  Enumeration. 
lands,  &c.,  thereto  belonging,  situate,  &c.,  and  now  or  late  in  the 
occupation  of  B.,  his  under-tenants  or  assigns,  and  which  said 
messuage,  dwelling-house,  and  lands  are  also  knowii  or  described 
by  the  names,  and  contain  the  several  quantities  by  admeasure- 
ment,  following,  that  is  to  say,  &c."  Then  followed  a  list  of  the 
names  and  acreages  of  the  several  closes  contained  in  the  farm, 
with  the  omission  of  four.  Held^  that  al  though  the  whole  farm, 
including  the  four  closes,  had  been  let  to  B.  at  one  rent,  the  four 
closes  not  mentioned  in  the  settlement  did  not  pass:  Grifiths  v. 
Ptvson  (1863),  1  N.  E.  880;  9  Jur.  N.  S.  385. 

A  conveyance  of  ail  that  messuage,  ilc,  with  the  barns,  &c.,  inventory  or 
and  several  closes,  &c.,  of  land  called  G.  Farm,  in  the  occupation  of  *^^®^'*^®- 
B.  B.,  and  containing  altogether,  &c.,  and  consisting  of  the  several 
particulars  npecified  in  a  schedule  and  more  particularly  delineated 
in  the  map  drawn  in  the  margin  of  the  said  schedule,  was  held  not 
topass  a  close  omitted  (by  mistake  as  was  alleged)  from  the  map  and 
schedule:  Barton  v.  Dawes  (1850),  10 C.  B.  261  ;  19  L.  J.  C.  P.  302. 

Assignment  by  bill  of  sale  to  B.  of  '*  ail  the  household  goods  and  Bill  of  Sale, 
fumiture  of  every  kind  and  description  whatsoever  in  the  house 
No.  2,  Meadow  Place,  more  particularly  mentioned  and  set  forth 
in  the  inventory  or  schedule  of  even  date  hère  with,  and  given  up 
to  B.  on  the  exécution  hereof."  At  the  time  of  the  exécution  one 
chair  was  delivered  to  B.  in  the  name  of  the  whole  of  the  goods. 
The  inventory  did  not  mention  ail  the  goods  in  the  house.  Held, 
that  no  goods  passed  except  those  specified  in  the  inventory  : 
Wond  V.  Rowcliffc  (1851),  6  Exch.  407.    Where  ail  the  goods  in  the 
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grantor's  house  "which  are  more  partîcularly  described  in  the 
schedule  hereto,"  were  assigned,  it  was  held  that  the  référence  to  tlie 
schedule  did  not  restrict  the  generality  of  the  words  in  the  body 
of  the  deed:  Baker  v.  Richardson  (1858),  6  W.  R.  663;  and  in 
Cort  V.  Sagar  (1858),  3  H.  &  N.  370,  a  référence  to  schedules 
was  held  not  to  be  restrictive  under  spécial  circumstances  ;  but,  on 
the  other  hand,  where  an  assignment  of  a  debtor's  property  included 
his  chattels  in  the  most  comprehensive  words,  **  ail  of  which  are 
intended  to  be  more  particularly  described  in  the  schedule  here- 
under  written,"  it  was  held  that  only  those  chattels  which  were 
specified  in  the  schedule  passed  :  In  rc  Craig  (1869),  Ir.  R.  4  Eq.  158. 
Map.  A  conveyance  contained  a  fuU  and  accurate  description  of  the 

"  Dromardmore  "  estate,  contaîning  1,085  acres,  "  and  described  in 
the  annexed  map."  The  annexed  map  was  proved  to  comprise 
several  acres  of  land  which  formed  no  part  of  Dromardmore,  but 
.  were  part  of  Dromardbeg.  Held,  that  the  first  description  should 
prevail,  and  that  nothing  passed  by  the  deed  which  was  not  part 
of  Dromardmore  :  lioe  v.  Luhvell  (1860),  11  Ir.  C.  L.  Rep.  320. 

In  Lyh  v.  Richards  (1866),  L.  R.  1  E.  &  Ir.  Ap.  222,  a  boundary 
line  of  the  premises  was  described  "  as  a  Une  drawn  from  A.'s  house 
to  a  boundstone,  situate,  &c.,"  and  the  description  of  the  parcels 
was  followed  by  the  words  "  and  which  said  premises  are  particu- 
larly delineated  by  the  map  on  the  back  of  this  sett  ;  "  the 
house  was  incorrectly  drawn  on  the  map.  Heldy  that  the  map  musfc 
be  taken  as  part  of  the  description,  and  that  the  boundary  line 
must  be  taken  as  drawn  on  the  map.  This  case  will  be  found  fnlly 
discussed  in  Dart,  V.  &  P.  (7th  éd.)  1011,  where  Mr.  Dart  says  : 
**Lord  Westbury  dissented  from  this  view,  and  held  that  as  the 
error  in  the  plan  could  not  be  discovered  without  the  aid  of  extrinsic 
évidence,  there  was  a  latent  ambiguity,  which  was  matter  of  fact  t^ 
be  determined  by  the  jury  on  the  évidence,  not  matter  of  law 
depending  on  the  construction  of  the  deed.  A  plan  is  a  part  of  a 
deed  to  be  interpreted,  like  every  portion  of  the  instrument,  by  the 
Judge  :  but,  as  Lord  Westbury  observed,  the  question  hère  was 
not  one  of  the  interprétation  of  the  deed  itself,  or  even  of  the 
construction  of  the  description  of  the  parcels,  but  of  the  inference 
to  be  derived  from  a  map  as  to  the  relative  position  of  two  objecls, 
one  of  which  was  proved  to  be  erroneously  laid  down.  As  soon  as 
that  proof  was  admitted,  it  became  obvions  that  the  true  position 
in  nature  of  the  thing  erroneously  laid  down,  and  the  true  relative 
position  of  the  adjoining  objects,  must  both  be  ascertaîned  by 
external    évidence.      The    latter    seems   the   sounder   view  :    the 
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construction  of  the  plan  was  matter  of  law  so  long  only  as  îts  accuracy 
was  unimpeached  :  being  proved  to  be  inaccurate,  it  became  a 
question  of  fact  what  parcels  were  comprised  in  the  lease  :  for  it 
did  not  foUow  that,  because  the  boundary  Une  was  drawn  from  the 
north-east  corner  of  the  house,  as  incorrectly  represented  on  the 
plan,  it  would  hâve  been  drawn  from  the  same  point,  if  the  true 
site  of  the  house  had  been  shown." 

Conveyance  of  a  capital  messuage  and  ail  {intei-  alia)  "yards 
ihereto  belonging  and  therewith  occupied  and  enjoyed  .  .  . 
delineated  on  the  plan  and  thereon  coloured,"  with  the  usual 
gênerai  words,  which  comprised  yards.  Heldy  to  pass  a  part  of  a 
stable-yard  which  was  used  with  the  messuage  and  delineated,  but 
not  coloured,  on  the  plan  :  Willis  v.  Watney  (1882),  30  W.  R.  424  ; 
51  L.  J.  Ch.  181. 

In  order  to  incorporate  a  map  into  a  conveyance  it  is  not  Mapmngtbe 
BufBcient  that  it  be  merely  annexed  thereto  and  purport  to  be  the  JJ^^e^  ^ 
map  referred  to  in  th^  conveyance,  it  must  be  in  fact  referred  to  in 
the  conveyance  :  In  re  Otway's  Estate  (1862),  18  Ir.  Ch.  Rep.  222  ; 
Wyse  V.  Leahy  (1875),  Ir.  E.  9  C.  L.  884  ;  and  probably  a  map 
drawn  on  but  not  referred  to  in  a  conveyance  could  not  be  used  to 
explain  the  conveyance.  Words  referring  to  particulars  of  sale  will 
probably  not  incorporate  in  the  conveyance  the  map  which  was 
annexed  to  or  formed  part  of  such  particulars  :  Barhw  v.  Rhodes 
(1833),  1  Cr.  &  Mee.  439. 

Where  one  having  customary  tenements,  compounded  and  uncom-  Spécial 
pounded,  surrendered  to  the  use  of  his  will  "  ail  and  singular  the  ^^^^^^iption- 
lands,  tenements,  &c.,  whatsoever  in  the  manor,  which  he  held  of 
the  lord  by  copy  of  court-roU,  in  whose  tenure  or  occupation  soever 
the  same  were,  being  of  the  yearly  rent  to  the  lord  in  the  whole  of 
4/.  10«.  8d.  and  compounded  for  ;  "  it  was  held  that  the  words 
"compounded  for"  restrained  the  opération  of  the  surrender  to 
tbat  description  of  copyholds  then  belonging  to  the  surrenderor, 
and  that  the  words  **  being  of  the  yearly  rent  of,  &c.,"  which  were 
not  referable  to  any  actual  amount  of  the  rents  either  compounded 
or  uncompounded,  though  much  nearer  to  the  whole  than  to  the 
compounded  only,  could  not  qualify  or  impugn  that  restriction  : 
Roe  d.  Conolly  v.  Vernon  (1804),  5  East,  61. 

A  conveyance  of  two  closes  **  formerly  copyhold  but  since  enfran- 
chised."  Held,  not  to  include  an  adjoining  copyhold  strip  not 
enfranchised  :  Early  v.  Rathbone  (1888),  57  L.  J.  Ch.  652. 

On  the  other  hand  there  are  numerous  cases  in  which  the  added  Bxampiea  of 
description  bas  been  rejected  as  mère /a/«a  demonstratio.  woSa!^^*^ 
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Titie.  *'  If  the  release  had  been  in  Whiteacre  in  Dale,  which  I  hâve  by 

descent  on  the  part  of  my  father,  and  I  had  it  not  by  descent  on 
the  part  of  my  father,  but  btherwise,  yet  the  release  is  good  .  .  . 
for  the  thing  was  certainly  expressed  by  the  first  words,  in  which 
case  the  expression  of  another  certainty  is  not  necessary  :  " 
Wrotesley  v.  Adams  (1558),  Plow.  187  at  p.  191  ;  Earl  of  Lekcster 
V.  Heydon  (1571),  Plow.  390  at  p.  395;  Shep.  Touch.  247. 

Name.  Conveyance  of  ail  **  that  part  of  the  Bog  of  Allen  and  Clunagh 

situate  in  the  barony  of  Carbery  and  county  of  Kildare  containing 
777  acres,  3  rods,  24  pôles,  as  described  by  a  map  annexed  hereto." 
It  tumed  out  that  part  of  the  land  described  by  the  map  amounting 
to  20  acres,  3  rods,  6  pôles,  formed  part  of  the  Bog  of  Muckland,  not 
of  Allen  and  Clunagh.  Held,  that  the  whole  of  the  land  described 
in  the  map  passed.  Willes,  J.,  in  delivering  the  opinion  of  the 
Judges,  said,  "  The  words  of  the  conveyance,  taken  in  connection 
with  the  map,  which  is  referred  to,  and  niade  part  of  it,  are 
suffîcient  to  describe  the  land  in  question,  and  to  express  an 
intention  to  convey  it.  The  omission  to  describe  the  land  by  the 
name  of  *  Muckland,*  and  éven  the  description  of  it  as  within 
another  dénomination,  amount  at  most  to  an  erroneous  additional 
description  of  that  which  is  identified  beyond  doubt  by  référence  to 
the  map,  constat  de  covporc  :  "  liorke  v.  Errington  (1859),  7  H.  L.  C 
617  at  p.  625. 

Quaiity.  Grant  of  ail  that  garden  plot  late  in  the  tenure  of  Juxten,  now  in 

the  tenure  of  Ireland.  Ireland  had  built  houses  on  part  of  the 
plot.  Heldy  that  the  reversions  of  thèse  houses  passed  :  Burton  v, 
Broicne  (1622),  2  Roll.  Eep.261,  265,  267;  Palm.  819;  Cro.  Jac.648. 

Quantity.  **  If  one  grant  in  this  manner  *all  my  meadow  in  D.  contahiing 

ten  acres,'  whereas  in  truth  his  meadow  there  doth  contain  twenty 
acres,  it  seems  this  is  a  good  grant  for  the  whole  twenty  acres  :  '* 
Shep.  Touch.  248  ;   Willoughby  v.  Foster  (1552),  Dy.  80  b. 

A  conveyance  was  made  by  référence  to  a  schedule,  and  the 
portion  of  the  schedule  which  related  to  the  parcel  in  question 
stated  it  in  the  first  column,  which  was  headed,  **  No.  on  the  plan 
of  the  Briton  Ferry  Estate,"  to  be  **  153  b  "  ;  in  the  second  column, 
under  the  heading  **  Description  of  Premises,''  it  was  stated  to  be 
"  a  small  pièce  marked  on  the  plan  *';  in  the  third,  it  was  described 
as  being  in  the  occupation  of  J.  E.  ;  and  in  thefourth,  as  containing 
thirty-four  perches.  The  pièce  153  b,  as  marked  on  the  plan, 
contained  twenty- seven  perches  only.  Ileld,  that  the  description 
in  the  plan  must  prevail,  the  acreage  being  rejected  as  falsa 
demonstratio  :  Lleivelhjn  v.  Earl  of  Jersey  (1843),  11  M.  k  W.  183  ; 
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12  L.  J.  Ex.  248.  **The  portion  conveyed  is  perfectly  described, 
and  can  be  precisely  ascertained,  and  no  diffîculty  arises  except 
from  the  subséquent  statement  that  it  contains  thirty-four  perches. 
That,  however,  becomes  merely  a  false  description  of  that  which 
is  conveyed  with  convenient  certainty  before.  .  .  .  It  is  a  mère 
fdsa  démonstration  and  does  not  affect  that  which  is  already  suffi- 
ciently  conveyed  :  "  per  Parke,  B.,  11  M.  &  W.  188  at  p.  189; 
12  L.  J.  Ex.  248  at  p.  246. 

Démise  of  "  ail  that  part  of  the  townland  of  B.,  containing  509 
acres,  arable,  meadow,  and  pasture,  English  statute  measure,  for 
three  lives  renewable  for  ever,  bounded  by"  certain  specified 
boundaries.  Held^  to  pass  400  acres  of  bog  and  land  reclairaed 
from  bog  lying  within  the  same  boundaries  in  addition  to  the  509 
acres:  Jack  v.  M'Intyre  (1845),  12  Cl.  &  F.  151  ;  S.  C.  sub  nom. 
Daxvson  v.  Bell  (1840),  8  Ir.  L.  E.  140;  (1842),  5  Ir.  L.  R.  229. 

**  Then  it  is  described  as  bounded  on  the  east  by  {inter  alla)  Boundaries. 
the  défendantes  property.  But  this  gênerai  description  of  the 
boundaries  does  not  eut  down  the  effect  of  the  prior  description. 
When,  after  a  description  of  a  property,  it  is  stated  that  on  one 
side  it  is  bounded  by  a  certain  other  property,  and  it  appears  that 
it  is  not  so  bounded  for  every  inch,  there  is  an  inaccuracy  in  the 
statement  of  the  boundary,  but  this  is  not  enough  to  exclude  what 
is  not  80  bounded,  if  it  appears  from  the  évidence  to  hâve  been 
part  of  the  property  dealt  with,  and  the  previous  description  of 
that  property  is  sufficient  to  include  it  :  "  per  Jessel,  M.R.,  Francis 
v.  Haijicard  (1882),  22  Ch.  D.  177  at  p.  181. 

Conveyance  of  land,  the  exact  dimensions  being  stated  in  the 
parcels  and  marked  on  a  plan,  and  stated  to  be,  though  not  in  fact, 
"  bounded  on  the  west  by'the  seashore.**  Held  (Eomer,  L.J.,  diss,), 
that  the  latter  words  must  be  rejected  :  Mellorv.  Walmeslet/,  [1905] 
2  Ch.  164. 

'*  If  one  grant  in  this  manner  *  ail  my  manor  of  W.,  late  parcel  Occupancy. 
of  the  possession  of  the  Abbot  of  S.,  and  late  in  the  possession 
of  K.,'  and  in  truth  it  was  never  in  the  possession  of  K.  ;    this 
grant  is  good  notwithstanding  :  "  Shep.  Touch.  247. 

Lease  of  "  ail  their  farm  in  B.  in  the  occupation  of  W."  **  The 
lease  is  of  ail  their  farm  in  B.,  which  word  {farm)  is  a  capital 
messuage,  and  ail  the  lands  lying  to  it,  and  signifies  the  chief 
house  and  the  lands  belonging  to  it,  and  not  a  common  bouse, 
and  80  bas  a  certainty  in  itself.  And  when  it  goes  further  and 
says,  in  the  temire  and  occupation  of  W.,  this  is  of  no  efifect,  for  if  it 
was  not  in  bis  tenure  and  occupation,  y  et  it  should  pass,  for  there 
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is  a  certainty  in  the  thîng  demised,  viz.,  the  farm  in  B.,  and  so 
another  certainty  put  to  a  tbing  which  was  certain  enough  before, 
is  of  no  manner  of  eflfect  :  "  per  Curiam,  Wrotesley  v.  Adaim  (1558), 
Plow.  187  at  p.  191. 

A  man  having  lately  purchased  a  house  in  D.  of  T.  C,  and  having 
no  other  house  in  D.,  made  a  conveyance  thereof  by  the  description, 
"  the  messuage  lately  of  E.  C.  in  D."  Heldy  that  it  passed:  Windham 
V.  Windiuim  (1581),  Dy.  876  b  ;  see  also  Shep.  Touch.  247,  248. 

Démise  of  **  ail  that  glèbe  land  lying  in  A.,  viz.,  seventy-eight 
acres  of  land,  and  also  the  tithes  of  the  said  seventy-eight  acres,  ail 
which  lately  were  in  the  occupation  of  P."  It  appeared  that  P.  had 
never  been  in  occupation  of  the  tithes.  Held,  nevertheless,  that 
they  passed  by  the  lease:  Swyft  v.  Ei/res  (1639),  Cro.  Car.  546; 
S.  C.  8ub  novi,  Vicars  Choral  de  Lïtchfield  v.  Ayres^  W.  Jones,  485. 

Where  the  words  of  a  deed  were  suflûcient  to  pass  ail  the  property 
comprised  in  a  former  deed,  but  the  description  of  occupancy  was 
incorrect,  the  property  passed  :  Wilkinson  v.  Malin  (1832),  2  Cr.  &  J. 
636  ;  2  Tyr.  544. 

Lease  of  ''ail  that  part  of  the  park  called  B.,  situate  and  being 
in  the  county  of  0.  and  now  in  the  occupation  of  S.,"  lying  within 
certain  specified  abuttals,  together  with  the  houses  belonging 
thereto,  "  and  which  now  are  in  the  occupation  of  S."  JïeW,  that 
a  house  on  a  part  within  the  abuttals,  but  not  in  the  occupation 
of  S.,  passed:  Doe  d.  Smith  v.  GaUoway  (1833),  5  B.  &  Ad.  43; 
2  Nev.  &  M.  240. 

A  house  was  demised  to  A.  except  the  roof,  which  the  landlord 
retained  and  soon  afterwards  demised  to  the  owner  of  the  adjoining 
house.  After  the  détermination  of  the  lease  to  A.,  the  landlord 
demised  the  house  by  the  description  of  V  ail  that  shop,  situate  at, 
&c.,  as  the  same  was  late  in  the  occupation  of  A.'*  Held,  that  the 
words,  ''as  the  same  was  late  in  the  occupation  of  A./'  were  inserted 
for  the  purpose  of  identification  only,  and  not  of  restricting  the 
property  which  passed,  and  accordingly  that  the  roof  passed: 
Martyr  v.  Lawrence  (1864),  2  De  G.  J.  &  S.  261. 

If  a  parish  lie  in  two  counties,  viz.,  Berks  and  Wilts,  and  one 
grant  in  this  manner,  *  ail  his  close  called  Callis  in  the  parish  of 
Hurst  in  the  county  of  Berks,'  and  in  truth  the  close  doth  lie  in  the 
county  of  Wilts  ;  this  is  a  good  grant  to  pass  the  close  :  Norrii 
Case  (1570),  Dyer,  292  b. 

It  is  necessary  to  bear  in  mind  the  distinction  between  a  parish 
and  a  vill  :  **  The  civil  division  of  the  kingdom  was  originally  into 
counties,  hundreds  and  vills,  tithings,  or  townships  ;  for  parishes 
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were  divisions  only  in  référence  to  ecclesiastical  afifaîrs,  of  whieh 

the  common  law  took  no  notice  ;  bat  in  process  of  time  parishes 

became  divisions  in  référence  to  civil  matters  :  "  4  Cruise,  Dig. 

tit.  xxxii.  c.  21,  s.  32.      Demivills  and  hamlets    are    civil    divi-  Hamlet. 

siens  smaller  than  vills  :  1  BK  Comm.,  p.  114  ;  **  but  *  vill  '  and 

'  hamlet  '  are  in  common  acceptation  used  as  synonymous  terms  :  '* 

jer  Kenyon,  CJ.,  R.  v.  Morris   (1792),  4  T.  R.  550  at  p.  552. 

There  may  be  several  vills  or  towns  in  a  parish  or  several  parishes 

in  a  town  :  Com.  Dig.,  tit.  Parish. 

It  appears  that  a  conveyance  of  ail  a  man's  lands  in  a  named 
parish,  or  in  named  liberties,  will  pass  bis  lands  in  every  vill  in 
that  parish  or  those  liberties  :  Waldron  v.  Riiscarit  (1671),  1  Vent. 
170;  Jones  v.  Wait  (1675),  1  Mod.  206;  S.  C.  sub  nom.  Lever  v. 
Hosier,  2  Mod.  47. 

And  where  there  are  several  vills,  if  the  constablewick  of  the  one 
goes  over  ail  the  rest,  that  is  the  superior  or  mother-vill,  and  the 
land  whieh  is  {sic)  the  other,  shall  pass  per  nomen  of  ail  the  lands 
in  that:  Waldron  v.  Ruscarit  (1671),  1  Vent.  170;  S.  C.  sub  nom. 
Waldron  v.  Roscarriot,  2  Keb.  802—848;  1  Mod.  78. 

But  if  a  fine  be  levied  of  lands  in  a  town,  lands  in  a  hamlet  of  Town. 
that  town  will  not  pass  thereby  when  there  are  cons tables  of  the 
hamlet  distinct  from  the  constables  of  the  town  ;  ''  so  that  they 
were  as  two  vills  :  "  Anon.  (1671),  1  Vent.  143.  And  a  conveyance 
of  ail  a  raan's  land  in  A.,  where  there  is  both  a  parish  and  a  vill  of 
that  name,  will  pass  only  the  lands  in  the  vill  :  Whites  v.  Farmor 
(1599),  2  Roll.  Abr.  54,  pi.  32  ;  2  And.  124,  ca.  Ixx.  ;  Stork  v.  Fox 
(1606),  Cro.  Jac.  120  ;  S.  C.  sub  nom.  Stoke  v.  Pope,  2  Roll.  Abr.  54, 
pl.  30  and  31;  sub  nom.  Stock  v.  Pope,  Noy,  17;  Amys  v.  Coidey 
(1648),  Aleyn,  88.  But  Anon.  (1597),  Owen,  60,  is  contra.  And 
where  no  part  of  the  lands  was  situate  in  the  vill  they  were  never- 
thelesB  held  to  pass  by  an  assurance  by  deed  and  recovery,  being 
described  in  the  deed  as  lying  in  the  parish  of  R.,  and  in  the 
recovery  as  lying  in  R.,  for  the  deed  and  recovery  were  but  one 
assurance:  Addison  v.  Oi/ra^  (1677),  1  Mod.  250;  2  Mod.  233; 
3  Keb.  771  ;  2  Vent.  31  ;  Freem.  K.  B.  227,  240. 

But  in  a  more  modem  case,  where  Belforth  was  the  name  ot  a 
parish,  and  also  of  a  vill  in  the  parish,  in  the  deed  the  parceb 
were  described  as  the  tithes  of  the  village  of  Belforth,  but  in  the 
recovery  as  the  tithes  of  the  parish  of  Belforth,  and  it  was  held  that 
the  tithes  that  were  in  both  the  vill  and  the  parish  passed,  and  that 
those  in  the  parish  but  not  in  the  vill  did  not  pass  i^Gibson  v.  Clark 
(1819),  1  Ja.  &  W.  159. 
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REFERENCE   TO   MAP   REJECTED. 


Parish. 


Map. 


Référence  to 
plan. 


Erroneons 
enumeration. 


If  a  place  be  named  generally,  it  is  prima  facie  a  vill  :  Addison  v. 
Oticai/  (1677),  1  Mod.  250;  2  Mod.  233  ;  3  Keb.  771  ;  2  Vent.  31  ; 
Freem.  K.  B.  227,  240;  Vinkeaton  v.  Ebden  (1698),  cited  2  Salk. 
501. 

"  It  the  grant  be  in  this  manner,  *  AU  that  my  house  in  the 
occupation  of  J.  S.,  in  St.  Andrew's  parish,'  whereas  in  truth  it  is 
in  the  paiish  of  K.,  but  in  the  occupation  of  J.  S.,  it  seems  this 
grant  is  good  to  pass  the  house  :  "  Shep.  Touch.  247.  Sed  vide 
Campian's  Case  (1574),  Dyer,  292  b. 

'*  No  man  can  doubt  of  the  intent  of  this  deed  to  pass  those  lands  ; 
it  has  conveyed  so  many  acres  in  the  possession  of  A.,  B.,  and  C, 
the  name  of  the  parish  only  is  mistaken.  .  .  .  Why  did  the  parties 
mention  the  parish  at  ail  in  the  deed?  it  was  unnecessary:  "  per 
Mansfield,  C. J.,  Lamhe  v.  lîeaston  (1813),  5  Taunt.  207  at  p.  211  ; 
1  Marsh.  23  ;  but  see  Cottevcl  v.  Franklin  (1815),  6  Taunt.  284. 

Démise  of  ail  rainerais  in,  upon,  or  under  ail  or  any  part  of 
certain  hereditaments  **  described  and  set  forth  in  the  map  here- 
unto  annexed,  and  also  in,  upon,  or  under  ail  or  any  part  of  M.,  ail 
which  premises  are  situate  in  the  townships  of,  &c.,  and  are 
bounded,  &c.,  and  contain  togetber  1,400  acres  of  land  or 
thereabouts,  ail  which  are  particularly  described,  delineated,  and 
distinguished  in  the  map  or  plan  thereof  annexed  to  thèse 
présents,  and  which  by  the  agreement  of  ail  the  said  parties  hereto 
is  meant  and  intended  to  be  taken  as  part  of  this  indenture." 
Held,  on  a  dispute  arising  as  to  the  boundary,  and  the  map  being 
on  so  small  a  scale  that  it  was  impossible  that  it  could  ascertain  the 
boundary  with  sufl&cient  précision,  that  the  words  of  the  démise 
were  not  to  be  controlled  by  the  map  :  Taylor  v.  Parry  (1840),  1 
Sco.  N.  R.  576  ;  1  Man.  &  Gr.  604. 

A  conveyance  of  lands  excepted  a  pièce  of  land  particularly 
described  in  the  parcels  and  by  référence  to  a  plan  ;  the  plan  in- 
cluded  part  of  the  excepted  land  in  the  conveyed  land.  Held,  the 
description  on  the  plan  was  a  false  démonstration  which  mîght  be 
rejected  :  Dublin  and  Kingston  Ry,  Co.  v.  Bradford  (1857),  7  Ir. 
C.  L.  Rep.  57. 

Cases  of  erroneous  enumeration  must  be  carefully  distinguished 
from  cases  where  the  first  description,  being  gênerai  in  character, 
is  restrained  by  the  subséquent  enumeration  of  the  particulars,  as 
in  Griffiths  v.  Penson  and  other  cases  cited  ajite,  p.  217. 

Bargain  and  sale  of  ail  his  woods,  underwoods,  &c.,  standing,  &c., 
in  the  whole  of  his  manor  of  C,  viz.,  in  ail  his  wood  called  E.,  and 
in  ail  his  w^ood  called  F.     Held,  that  woods  in  C,  not  being  any  of 
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the  woods  afterwards  expressly  named,  passed  by  the  conveyance  : 
Stukeley  v.  Butler  (1614),  Hob.  168. 

The  mortgage  of  a  foundry,  with  the  engines,  fixtures,  machinery,  Sohedule. 
tools,  and  working  plant  therein,  described  the  chattels  assigned  as 
being  **  more  particularly  enumerated  and  specified  in  an  inventory 
of  even  date  herewith,  to  be  signed  by  the  parties  hereto,  and  read 
and  construed  as  forming  part  of  thèse  présents."  The  deed  con- 
tained  no  mention  of  stock-in-trade.  The  inventory,  which  was 
Bigned  by  the  mortgagors  on  the  same  day  as  the  deed,  extended 
over  twenty-one  pages.  The  first  twenty  pages  contained  a  detailed 
description  of  the  engines  and  other  chattels  which  were  mentioned 
nnder  gênerai  heads  in  the  deed.  At  the  bottom  of  page  20  was 
this  clause  :  "  The  stock-in-trade  consîsts  of  bolts,  brasswork, 
-wrought  and  cast  iron  work,  brass  and  other  work,  botli  finished 
and  in  préparation."  And  at  the  top  of  page  21  were  thèse  words  : 
**  Also  ail  cast  and  wrought  iron,  steel,  timber,  and  ail  other  stock- 
in-trade,  in  and  upon  the  before-mentioned  foundry,  workshops, 
and  promises."  Then  came  this  clause  :  "  The  contents  of  the 
twenty  preceding  sheets  is  a  complète  and  exact  inventory  of  the 
fixtures,  machinery,  utensils,  and  things  in,  upon,  or  about  the 
foundry  mortgaged  by  us  this  day."  This  was  immediately 
foUowed  by  the  signatures  of  the  mortgagors.  Heldy  that  the 
stock-in-trade  was  not  included  in  the  mortgage  :  Ex  parte  Jardine 
(1875),  L.  R.  10  Ch.  822. 

A  bill  of  sale  was  made  of  "  ail  the  goods,  fixtures,  &c.  .  .  .  Bill  of  sale. 
belonging  to  us  and  in  and  about  the  messuage  .  .  .  and  the  chief 
articles  whereof  are  particularly  enumerated  and  described  in  a 
certain  schedule  hereunto  annexed,"  but  the  schedule  was  not 
annexed;  it  was  held  that  the  deed  was  operative  without  the 
schedule:   Dyei-  v.  Green  (1847),  1  Ex.  Ch.  71. 

Ck)nveyance  by  husband  and  wite  of  ail  the  messuages  of  them  TiUe. 
or  either  of  them  in  certain  counties,  "  ail  which  said  hereditaments 
were  heretofore  the  estate  and  inheritance  of"  the  wife.     Held, 
that  the  husband's  own  property  passed  :   Youde  v.  Jones  (1844), 
14  Sim.  181  (see  p.  149). 

It  has  been  said  that  when  there  are  two  certain  descriptions,  where  there 
the   first  shall   necessarily  prevail  ;   but  this  appears  not  to  be  J^n*d^^n> 

COrrect.  tions,  old  rule 

A  bargain   and  sale  of  "ail  his  tenements  in   the  parish  of  ^^idnotbe 
St.  Andrew  in  Holbom,  in  the  occupation  and  tenure  of  W.  G.,"  rejtcted. 
was  held  to  pass  nothing,  as  the  vendor  had  nothing  in  the  parish 
of  St.  Andrew,  though  he  had  property  in  St.  Sepulchre  in  tho 
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occupation  of  W.  G.  One  of  the  points  resolved  was  the  foUow- 
ing  : — "  First,  that  nothing  passed  by  the  said  bargain  and  sale, 
for  notwith standing  the  latter  certainty,  scil.  in  the  tenure  of 
William  Gardiner,  was  true,  yet  because  the  first  certainty,  sciL  in 
the  parîsh  of  St.  Andrew  in  Holborn,  was  false,  for  this  cause  the 
bargain  and  sale  was  utterly  void.  But  otherwise,  had  it  been,  if 
a  true  certainty  had  been  in  the  first  place,  as  if  he  had  bargained 
and  sold,  '  the  tenements,  &c.,  in  the  tenure  of  William  Gardiner 
in  the  parish  of  St.  Andrew,  Holborn,'  there  it  was  agreed  that  the 
tenements  shall  pass  well  enough  notwithstanding  the  addition  of 
the  falsity  for  utile  per  inutile  non  vitiatur  :  "  Dowtie's  Case  (1584), 
8  Rep.  9b;  S.  C.  siih  nom,  The  Duke  of  Northumherland's  Case^ 

1  Léon.  21  ;  Shep.  Touch.  247. 

So  it  was  held  that  a  certain  messuage  passed,  **  for  there  was 
suflScient  certainty  before,  and  the  falsity  came  after  the  verity  :  " 
Trapp*8  Case  (1690),  8  Léon.  285.  And  on  motion  for  the  amend- 
ment  of  a  fine  it  was  said  ''  the  présent  case  differed  from  Dowtie's 
in  the  mode  which  that  distinction  required,  for  hère  the  detailed 
true  description  came  first,"  and  the  amendment  was  accordingly 
allowed  :  Sidney^  Demandant  (1815),  6  Taunt.  177.  And  Preston 
lays  down  the  rule  in  the  following  terms:  ''It  is  a  gênerai  rule 
that  when  the  first  and  material  circumstances  of  the  description 
are  true  a  false  addition  does  not  affect  the  validity  of  the  grant  :  " 

2  Prest.  Conv.  449  (8rd  éd.). 

But  thifl  not  In  commenting  on  Dowtie*s  Case,  Hobart  says  {Stukeley  v.  Butler 
nowiaw.  (1614),  Hob.  171):  "But  where  it  is  added  in  that  case  that  the 
Court  was  of  opinion  that  if  he  had  begun  with  the  tenure  of  G., 
which  was  true,  and  ended  with  the  parish  mistaken,  that  the 
grant  had  been  good  by  the  xmXq  utile  per  inutile  non  vitiatur:  I 
hold  it  plain  contrary  ;  for  the  several  circumstances  and  descrip- 
tions circumscribe  and  ascertain  the  grant.  And  it  is  a  good  rule, 
inciinle  est  nisi  iota  sententia  perspecta  de  aliquâ  parte  judicare  :  " 
and  he  cites  Doddington's  Case  (1594),  2  Eep.  82.  See  also  Shep. 
Touch.  247  ;  4  Cru.  Dig.  tit.  xxxii.  ch.  21,  s.  59  ;  Windham  v. 
Windham  (1581),  Dyer,  876  b,  where  the  mistaken  part  of  the 
description  preceded  the  correct  part;  and  Jack  v.  M'Intyre  (1845), 
12  Cl.  &  F.  151  ;  and  Rorke  v.  Errington  (1859),  7  H.  L.  C.  617, 
in  both  of  which  cases  the  misdescription  was  by  omission  in  the 
first  part  of  the  description. 

The  limitation  of  the  doctrine  was  maintained  in  argument  in 
the  Court  of  Appeal  in  Cowen  v.  Truejitt,  [1899]  2  Ch.  809,  when 
Wrotesley  v.  Adains  (1558),  Plowd.  187,  at  p.  191  ;  Doe  v.  QaUoway 
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(1888),  5  B.  &  Ad.  48  at  p.  51,  and  Shep.  Touch.  247,  were  the  only 
authorities  cited  in  favour  of  the  limitation.  The  décision  of  the 
Court  tumed  upon  a  différent  point,  but  the  argument  was  deali 
with  in  the  judgmente  as  foUows  : — 

"  I  must,  however,  protest  against  the  way  in  which  the  doctrine 
was  stated  by  the  appellants'  counsel — that  the  maxim,  '  Falsa 
devwnstratio  non  nocety  only  applies  when  there  is  some  incorrect 
description  at  the  end  of  the  sentence.  That  is  whittling  away 
the  doctrine  and  making  ît  ridiculous  ;  it  is  a  misapprehension  :  " 
per  Lmdley,  M.R.,  Cowm  v.  Truejitt,  Ltd.,  [1899]  2  Ch.  809  at 
p.  811.  ''I  agrée,  however,  that  the  doctrine  is  not  to  be  eut 
down  as  was  suggested  by  the  appellants'  counsel,  by  saying  that 
it  is  to  be  limited  to  cases  where  the  false  part  of  the  description 
foUows  the  true.  That  would  be  cutting  down  what  is  a  rational 
and  useful  canon  of  construction  :  "  per  Jeune,  P.,  Ibid.  at  p.  818. 
'*  I  altogether  reject  the  argument,  as  my  learned  brothers  hâve 
done,  that  in  applying  the  doctrine  of  faUa  demonstratio  it  la 
material  in  what  part  of  the  sentence  the  faUa  demonstratio  is 
found.  To  adopt  such  an  argument  would  be  to  reduce  a  very 
useful  rule  to  a  mère  technicality  :  "  per  Rigby,  L.J.,  Ibid. 
at  p.  818. 

Where  a  description  of  property,  sufficiently  clear  to  General 
render   it  certain  what  is  intended,  is  followed  by  a  f^^ng^ 
gênerai   description,    introdueed    by   the   words   **  and  ^?^p^'^P' 
also,'^  or  the  like,  it  will  be  taken  that  the  object  of  ^?J^J^*^' 
introducing  the  gênerai  description  is  to  guard  against  geiterit. 
any  accidentai  omission  ;   and  the  gênerai   description 
will  in  most  cases  be  held  to  comprise  such  property 
only    as   is  efusdem  generis  as  that  comprised  in   the 
spécifie  description. 

''  It  is  very  common  to  put  in  a  sweeping  clause  ;  and  the  use 
and  object  of  it,  in  gênerai,  is  to  guard  against  any  accidentai 
omission  ;  but  in  such  cases,  it  is  meant  to  refer  to  estâtes  or  things 
of  the  same  nature  and  description  with  those  that  bave  been 
already  mentioned  :  "  per  Lord  Mansfield,  C.J.,  Moore  v.  Magrath 
(1774),  1  Cowp.  9  at  p.  12. 

"  It  is  a  gênerai  rule  of  construction  that,  where  a  particular 
class  is  spoken  of,  and  gênerai  words  foUow,  the  class  iirst  men- 
tioned is  to  be  taken  as  the  most  comprehensive,  and  the  gênerai 
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Examples. 
Lease. 


Creditore' 
deed. 


Beedde- 
claring  uses 
of  recovery. 


Voluntary 
settlement. 


words  treated  as  referring  to  matters  ejusdem  generis  with  sach 
class  :  "  per  PoUock,  C.B.,  Lyndon  v.  Standbridge  (1857),  2  H.  &  N. 
46  at  p.  61,  a  case  on  a  statate. 

Lease  by  a  bishop  of  a  manor  house,  of  the  site  thereof,  and  of 
certain  particalar  closes  and  demesnes,  by  particalar  names,  and 
of  ail  other  his  lands  and  demesnes.  Held,  that  ancient  park  and 
copyhold  land  did  not  pass  by  the  latter  gênerai  words  :  Loi'd  North 
Y.  Bishop  of  Ely  (1575),  cited  1  Bulst.  100. 

Assignment  to  creditors  of  ^*  ail  and  singular  the  household 
famitare,  plate,  linen,  and  china,  stock-in-trade,  goods,  and  mer- 
chandise,  debts,  sums  of  money,  bills,  notes,  and  securities  for 
money,  and  ail  other  the  estate  and  effects  whatsoever  and  where- 
soever,  of  or  to  which  A.  was  then  possessed  or  entitled."  Held, 
not  to  pass  a  contingent  interest  ander  a  will  :  Pope  v.  mdtcomhe 
(1825),  3  Russ.  124  ;  followed  in  Re  Wright  (1852),  15  Beav.  867. 

The  G.  property  consisted  of  a  mansion  house  and  thirteen 
fields,  and  two  mills  with  the  lands  belonging  thereto.  The  tenant 
in  tail,  by  deed  declaring  the  uses  of  a  recovery,  recited  his  inten- 
tion to  convey  the  property  thereinafter  particularly  mentioned, 
and  he  conveyed  '^  ail  those  the  capital  mansion  house,  messuage, 
or  tenement,  with  the  several  out-offices,  gardens,  plantations,  and 
hereditaments  thereunto  belonging,  commonly  called  or  known  by 
the  name  of  C.  ;  And  also  those  fields,  closes,  pièces,  or  parcels  of 
land  or  ground  and  hereditaments  (eight  in  number),  commonly 
called  or  known  by  the  several  names,  &c.  (naming  them),  being 
parts  and  parcels  of  the  demesne  lands  of  G.  in  the  holding  or 
occupation  of  T.  M.,  together  with  ail  and  singular  houses,  out- 
houses,  édifices,  buildings,  i^c.,  lands,  meadows,  &c.,  hereditaments 
and  appurtenances  whatsoever,  to  the  said  capital  messuages,  tene- 
ments,  lands,  hereditaments,  and  premises  belonging,  or  in  any- 
wise  ai)pertaining,  or  therewith  or  with  any  part  or  parcel  thereof 
usually  set,  let,  held,  occupied,  or  enjoyed,  or  accepted,  reputed, 
taken  or  known  for  as  («/c,  qiiaere,  taken  for,  or  known  as)  part, 
parcel,  or  member  thereof,  or  appurtenant  thereto,  or  to  any  part 
or  parcel  thereof.'*  Held,  that  the  previous  particular  enumeration 
in  the  deed  confined  the  opération  of  the  subséquent  gênerai 
words,  and  that  the  mansion  house  and  eight  fields  onlj'  passed 
by  the  deed:  Doe  d.  Meyrick  v.  Meyrick  (1832),  2  Cr.  &  Jer.  223; 
2  Tyr.  178. 

By  indentures  of  lease  and  release,  reciting  that  B.  was  entitled 
to  a  share  in  specified  f  reeholds  and  leaseholds,  and  that  he  proposed 
to  assign  over  ail  his  interest  in  the  aforesaid  premises,  and  in  such 
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other  property  sîtaate  in  Great  Britain  or  Ireland^  whether  real 
or  Personal,  as  he  might  at  the  time  of  executing  the  indenture  be 
entdtled  to,  for  the  benefit  of  bis  sisters,  B.  released  bis  undivided 
sbare  in  specified  f reeholds  to  tbe  trustée  and  bis  hoirs,  and  assigned 
to  the  trustée  bis  undivided  sbare  in  tbe  leasebolds,  ''  and  ail  other 
the  property  situate  in  Great  Britain  or  Ireland  or  any  part  thereof, 
whether  real  or  personal,"  to  which  he  was  then  entitled,  upon 
certain  trusts  for  the  benefit  of  bis  sisters.  B.  was  at  tbe  time  of 
executing  tbe  deed  entitled  to  a  sbare  of  a  freehold  bouse  not 
mentioned  in  the  deed.  Held,  that  it  did  not  pass,  because  the 
gênerai  words  bad  référence  to  the  leaseholds  only  :  Doungswoiih  v. 
Blair  (1837),  1  Keen,  795  ;  6  L.  J.  N.  S.  Ch.  263. 

Â.  being  seised  of  a  manor  and  other  real  estate  in  tbe  county  Mortgages. 
of  M.,  mortgaged  tbe  last-mentioned  real  estate  to  B.  ;  by  a  subsé- 
quent deed  he  mortgaged  to  G.  ''  ail  the  hereditaments  and  promises 
comprised  in  the  previous  mortgage,  and  ail  other  the  lands,  tene- 
ments,  and  hereditaments  (if  any)  in  the  county  of  M.,"  of  which 
he  was  seised.  Held,  that  tbe  manor  did  not  pass  :  Rookew.KensingUm 
(1866),  2  K.  &  J.  763. 

Âssignment  by  way  of  mortgage  of  ''  ail  and  every  the  household 
goods  and  fumiture,  stock-in-trade,  and  other  household  effects 
whatsoever,  and  ail  other  goods,  cbattels  and  effects,  now  being,  or 
which  shall  hereafter  be  in,  upon,  or  about  tbe  messuage,  &c.,  and 
ail  other  the  personal  estate  whatsoever  "  of  tbe  mortgagor.  HeU, 
not  to  pass  tbe  lease  of  tbe  bouse  in  which  the  goods  were: 
Harrison  v.  Blackburn  (1864),  17  C.  B.  N.  S.  678. 

Trustées,  who  bad  a  power  to  raise  money  by  sale  or  mortgage,  charge  of 
and  to  manage  and  receive  rents,  were  directed  to  apply  the  *°^^**y- 
''moneys  to  be  raised  or  received  as  aforesaid,"  in  or  towards 
payment,  &c.,  of  certain  mortgage  and  other  debts,  and  after  pro- 
viding  for  keeping  down  the  interest  on  the  debts  out  of  ''  tbe  rents 
and  profits  and  other  moneys  in  their  hands,"  they  were  directed  to 
pay  an  annuity  out  of  tbe  "  rents  or  profits  or  any  other  moneys 
held  by  them  on  tbe  trusts  of  thèse  présents."  Held,  that  the 
annuity  was  charged  on  income  only,  as  thewords  "other moneys'* 
must  be  restricted  aceording  to  tbe  rule,  and  would  apply  to  fines 
and  small  tbings  in  tbe  nature  of  income,  not  being  exactly  rents 
and  profits  :  Clifford  v.  Amndell  (1869),  27  Beav.  209  ;  on  appeal, 
(1860),  1  D.  F.  &  J.  807. 

A  lease  contained  power  to  the  landlord  to  take  possession  of  any  Right  of 
part  of  the  land  demised  if  required  by  bim  "  for  tbe  purpose  of  J^"°*P*^«**- 
building,  planting,  accommodation  or  otherwise."     Held^  that  the 
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words  "  or  otherwîse  "  were  to  be  restricted  to  purposes  ejtisdem 
generiSf  and  tberefore  did  not  authorise  the  landlord  to  take 
possession  of  the  land  for  the  purpose  of  sellmg  it  to  a  railway 
Company  :  Johnsonv.  Edgware,  éc,  lit/.  Co.  (1866),  35  Beav.  480. 

A  power  of  attorney  "  for  the  purposes  of  exercising  for  me  ail 
or  any  of  the  powers  and  privilèges  conferred  "  by  a  partnership 
deed  *^  and  generally  to  do  exécute  and  perform  any  other  act  .  .  • 
in  or  about  my  concems  engagements  and  business  of  every  nature 
and  kind  whatsoever,"  was  held  to  be  restrained  to  partnership 
matters,  so  that  the  attorney  could  not  dissolve  the  partnership  and 
assign  the  principales  share  thereîn:  Harper  v.  GodseU  (1870), 
L.  R.  5  Q.  B.  422  ;  Jacohs  v.  Mom$,  [1901]  1  Ch.  261  ;  [1902] 
1  Ch.  816. 

A  conveyance  of  ail  and  singular  the  manors,  messuages,  farms, 
lands,  hereditaments  and  premises  described  in  the  schedule  there- 
under  written,  and  ail  other  the  freehold  hereditaments  of  him,  the 
said  G.  J.  J.,  situate  in  the  several  parishes  of  D.  W.  and  C,  in  the 
county  of  Y.,  with  the  appurtenances,  was  held  not  to  include  the 
advowson  of  the  parish  church  of  D.  :  Crompton  v.  Jarratt  (1885), 
30  Ch.  D.  298. 

So  in  a  covenant  to  deliver  up  certain  landlord's  fixtures  and 
ail  other  fixtures  and  things  at  the  expiration  of  a  lease,  it  was  held 
that  trade  fixtures,  not  being  ejmdem  generis  as  the  fixtures  enume- 
rated,  were  not  included  in  the  covenant  :  Lainhoiirn  v.  McLellan, 
[1903]  2  Ch.  268;  foUowing  Bishopv.  Elliot  (1855),  11  Exch.  113. 

On  the  other  hand  a  strip  of  copyhold  land  was  held  to  pass  by 
a  conveyance  of  two  fields  containing  about  22  acres,  but  the 
description  was  helped  both  by  the  acreage  and  the  boundaries 
given  in  the  deed  :  Early  v.  Rathbone  (1838),  57  L.  J.  Ch.  652. 

A  reversion  is  ejusdem  generis  as  an  estate  in  possession  within 
the  meaning  of  the  rule  :  Doe  d.  Pell  v.  Jeyes  (1830),  1  B.  &  Ad.  598. 
But  a  reversion  was  held  not  to  pass  where  if  it  had  passed  it 
would  hâve  been  ipso  facto  forfeited  :  Ue  Waley  (1855),  3  Drew.  165. 

The  context  may  readily  show  that  the  rule  is  not  to  be  applied. 

In  Ringer  v.  Cann  (1838),  3  M.  &  W.  843,  where  the  words  were 
nearly  the  same  as  in  Harrison  y.  Blackhmi  (1864),  17  C.  B.  N.  S. 
678,  stated  mpra,  p.  229,  it  was  held  that  the  lease  passed,  on  the 
grounds,  first,  that  from  the  nature  of  the  transaction  (it  being  a 
creditors'  deed),  the  object  must  hâve  been  to  pass  everything  of 
value  ;  and  secondly,  that  the  deed  contained  a  provision  that  the 
assignées  should  pay  the  rent  for  a  limited  period. 

There  are  two  exceptions  to  this  rule. 
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First  :  where  among  gênerai  words  somethîng  not  ejusdem  generis  Exception  of 
is  mentioned  by  way  of  exception,  this  indicates  that  the  gênerai  ^,^^^^ 
words  are  not  to  be  restricted.  generU, 

An  assignment  to  creditors  by  a  debtor  of  "ail  his  stock-in- 
trade,  book  and  other  debts,  goods,  securities,  chattels,  and  effects 
whatsoever,  except  the  wearing  apparel  of  himself  and  family. 
Heldf  to  pass  a  contingent  interest,  on  the  ground  that  the  exception 
of  the  wearing  apparel  showed  that  it  was  intended  that  ail  the 
assignor's  property  with  that  exception  was  intended  to  pass: 
Irison  V.  Gassiot  (1853),  3  D.  M.  &  G.  958. 

Second  :  **  If  the  particular  words  exhaust  a  whole  genus,  the  if  first  de- 
général,"  [t.c,  "collective,"]  "words  must  refer  to  some  larger  ^anativS 
genus:"  per  Willes,  J.,  Fenwick  y.  Schmalz  (1868)  y  L.  R.  3  O.P. 
313  at  p.  315  ;  citing  lîeg.  v.  Payne  (1866),  L.  R.  1  C.  C.  R.  27. 

The  rule  has  been  applied  to  the  construction  of  Acts  of  Parlia-  Buie  appiicd 
ment:    see  Maxwell  on  the  Interprétation  of  Statutes,  c.  11,  s.  5  ^^*^*^*^- 
(3rd  éd.),  pp.  468  et  seq. 

Certain  kinds  of  carriers  and  travellers  were  specifically  mentioned 
in  two  Acts  of  Parliament  on  the  same  subject,  and  the  words 
"  other  persons  whatsoever  "  also  appeared.  Held,  that  the  spécial 
description  had  the  effect  of  excluding  carriers  not  mentioned  : 
Sandiman  v.  Breach  (1827),  7  B.  &  C.  96. 

Acts  imposing  rates  on  inhabitants  of  any  "land,  house,  shop, 
warehouse,  vault,  mill,  or  other  tenement"  in  a  parish.  Held, 
that  the  vicar  was  not  rateable  in  respect  of  his  tithes  as  an  "  other 
tenement  :  "  The  Queen  v.  Nevill  (1846),  8  Q.  B.  452. 

See  also  East  London  Waterworks  Co.  v.  Trustées  for  Mile 
End  Old  Town  (1851),  17  Q.  B.  512;  Ijyndon  v.  Standhridge  (1857), 
2  H.  &  N.  45. 

Where  the  temis  of  the  description  arc  gênerai,  and  Fi-eehoidi 
the  instrument  and  mode  of  assurance  are  proper  for  where^th^ 
conveying  freeholds,  prima  facie^  freeholds  only  will  pass.  SroiSr^to  paas 

them  onij. 

This  is  the  rule  laid  down  by  Mr.  Preston  (Shep.  Touch.  92),  but 
the  cases  cited  by  him — namely.  Rose  v.  Bartlett  (1632),  Cro. 
Car.  292  ;  Day  v.  Trig  (1715),  1  P.  Wms.  286  ;  Knotsford  v.  Gardiner 
(1742),  2  Atk.  450 — are  ail  cases  on  wills.  In  Edwards  andDenton's 
Case  (1610),  Godb.  183  ;  S.C.suh  yiom.  Turpmev.Foireyn^r,!  Buis.  99, 
a  case  on  a  deed,  the  Judges  expressed  their  opinion  that  the  lease- 
hold  interest  did  not  pass,  but  the  décision  turned  on  another  point. 

It  appears  to  be  clear  that,  on  the  one  hand,  the  conveyance  will 
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not  be  held  to  pass  leaseholds  or  copyholds  where  the  resuit  would 
be  to  create  a  forfeiture  :  Shep.  Touch.  91  ;  Francis  v.  Minton 
(1867),  L.  R.  2  C.  P.  543  ;  and  that,  on  the  other  hand,  it  will  pass 
leaseholds  or  copyholds  where  there  are  no  freeholds  which  answer 
the  description  of  the  lands  expressed  to  be  conveyed  :  as  in  Marshall 
V.  Frank  (1717),  Gilb.  Eq.  Rep.  143  ;  Pre.  Ch.  480  ;  or  where  they 
hâve  for  some  considérable  time  been  holden  with  and  deemed 
part  of  the  estate  described  in  the  deed  :  l)oe  d.  Davies  v.  Williams 
(1788),  1  H.  B.  25. 

Where  the  conveyance  was  of  **  ail  and  every  the  estate,  right, 
title,  property  and  interest  "  of  and  in  certain  lands,  a  copyhold 
strip  was  held  to  pass,  but  the  décision  was  helped  by  the  acreage 
and  boundaries  given  in  the  deed:  Early  v.  Rathhone  (1888), 
57  L.  J.  Ch.  652. 

No  gênerai  rule  can  be  laid  down  as  to  whether  leaseholds  will 
pass  by  a  gênerai  description  of  "  personal  property.''  The  principal 
cases  are  liinger  v.  Cann  (1838),  3  M.  &  W.  343  ;  Doe  d.  Fariner  y. 
Howe  (1840),  9  L.  J.  N.  S.  Q.  B.  352;  Hairison  v.  Blackhurn  (1864), 
17  C.  B.  N.  S.  678  ;  Hopkinson  v.  Lnsk  (1865),  34  Beav.  215  ; 
White  V.  Hunt  (1870),  L.  R.  6  Ex.  32;  Debenham  v.  Digby  (1873), 
28  L.  T.  170. 

An  assignment,  by  the  executors  of  a  mortgagee  of  leaseholds  by 
démise,  of  "  ail  the  benefit  of  the  said  mortgage  "  to  one  of  them- 
selves  was  held  insuflficient  to  pass  the  légal  interest  in  the  sub-term  : 
Re  Bearhey,  Heaton  v.  Beachey,  [1904]  1  Ch.  67. 

It  is  a  presumption  of  law  that — 
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A  conveyance  of  land  abutting  on  a  highway ,  or  a  non- 
tidal  river,  passes  the  adjoining  half  of  the  highway,  or 
of  the  river  bed. 

Tlie  presumption  may  be  rebutted,  but  it  is  not  rebutted  (i.)  by 
the  land  being  described  as  containing  an  area  which  can  be 
satisfied  without  including  half  the  road  or  river  bed  ;  (ii.)  by  the 
land  being  described  as  bounded  by  the  road  or  river  bed  ;  (iii.)  by 
the  land  being  referred  to  as  coloured  on  a  plan,  whereon  the  half 
of  the  road  or  river  bed  is  not  coloured  ;  (iv.)  by  the  grantor  being 
owner  of  the  land  on  both  sides  of  the  road  or  river  ;  or  (v.)  because 
subséquent  events  not  contemplated  at  the  time  of  the  grant 
show  it  to  bave  been  very  disadvantageous  to  the  grantor  to  hâve 
parted  with  the  half  of  the  road  or  river  bed,  but  which  if  contem- 
plated would  probably  bave  induced  him  to  reserve  it. 
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'^It  appears  to  me  that  a  conveyance  of  land,  described  as  Abuttais 
abutting  on  a  road,  passes  a  moiety  of  the  soil  of  the  road,  unless  *^"™<^^®°*^- 
there  be  something  in  the  context  to  exclude  it.  It  is  like  the  case 
put  in  RoUe's  Abridgment,  Graunts  (P.),  pi.  6,  '  Si  home  grant  un 
messuage  vocatum  Falstolfe  Place,  protU  undeque  includitur  aquis, 
per  ceux  paroUs  le  soile  del  motes  en  que  le  ewe  est  passera  ;  P.  9 
Car.  B.  R.  (1638),  enter  Stint  &  Morgan,  per  Curiam,  résolve  sur 
un  trial  al  barr.'  And  this  received  the  assent  of  Chief  Baron 
Comyns;  see  Com.  Dig.,  Grant  (E.  6)  :"  per  Willes,  J.,  Simpson 
V.  Dendy  (1860),  8  C.  B.  N.  S.  433  at  p.  472. 

*'  I  am  of  opinion  that,  where  a  close  is  conveyed  with  a  descrip-  Measurement 
tion  by  measureraent  and  colour  on  a  plan  annexed  to  and  forming  "^^^lent. 
part  of  the  conveyance,  and  the  close  abuts  on  a  highway,  and 
there  is  nothing  to  exclude  it,  the  presumption  of  law  is  that  the 
soil  of  the  highway  usque  ad  médium  filum  passes  by  the  con- 
veyance :  "  per  Erle,  C  J.,  Bcrridge  v.  Ward  (1861),  10  C.  B.  N.  S. 
400  at  p.  415. 

**  I  quite  agrée  that  where  there  is  a  plot  of  land  conveyed 
adjoining  to  a  road  or  river,  the  prima  facie  presumption  is,  that 
up  to  the  médium  JUam  aqnae  or  viae,  whichever  it  may  be,  belongs 
to  the  purchaser.  And  it  is  not  enough  to  rebut  that  presumption 
(o  say  that  it  is  designated  as  adjoining  to  or  abutting  on  that  road  Abuttals 
or  river,  and  this  even  if  there  was  mention  of  the  acreage.  But  ^^^  ^^®"^* 
.  .  .  it  has  always  been  held  to  be  enough  "  [i.e.,  to  rebut  that  pre- 
sumption] **  when  there  is  anything  to  show  that  it  was  not  the 
intention  to  convey  any  part  of  the  road  :  "  per  Blackburn,  J., 
Plumstead  Board  of  Works  v.  British  Land  Co.  (1874),  L.  R.  10 
Q.  B.  16  at  p.  24. 

**  The  authoritîes  adverted  to  in  the  course  of  the  argument 
establish,  as  a  gênerai  rule  of  construction,  that  where  land 
adjoining  a  highway  or  inland  river  is  granted,  the  pnmâ  facie 
presumption  is  that  the  parties  intended  to  include  in  the  grant  a 
moiety  of  the  road  or  of  the  river  bed,  as  the  case  may  be;  and 
that  such  gênerai  presumption  ought  to  prevail,  unless  there  is 
something  to  indicate  a  contrary  intention  ;  .  .  .  and  the  authori- 
lies  seem  further  to  establish  that  this  gênerai  presumption  is  not 
to  be  considered  as  rebutted  by  this  circumstance  alone,  that  the 
subject  of  the  grant  is  described  as  abutting  on  or  bounded  by  the 
road  or  river,  or  that  the  quantity  of  land  specifically  described  as 
gi'anted  is  satisfied  witbout  including  the  half  of  the  road  or  river, 
or  that  the  grant  refers  to  a  map  or  plan  in  which  the  half  of  the  ^aMn^suffi^ 
road  or  river  is  not  included.     To  rebut  the  gênerai  presumption,  cient. 
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there  must  be  something  in  the  language  of  the  grant  indicating  an 
intention  to  exclude  [or]  something  in  the  subject-matter  or  in  the 
surrounding  circumstances  from  which  such  an  intention  may 
reasonably  be  inferred:  "  per  Fitzgerald,  J.,  Dwyer  v.  Rich  (1871), 
Ir.  Rep.  6  C.  L.  144  at  p.  149  ;  and  see  per  Lord  Cranworth,  C, 
Wishart  v.  Wyllie  (1858),  1  Macq.  889,  which  was  apparently  not 
a  case  on  the  construction  of  a  deed. 

**  There  may  be  facts,  whether  appearing  on  the  face  of  the 
conveyance  or  not,  from  which  it  is  justly  inferred  that  it  was  not 
the  intention  of  the  parties  that  the  gênerai  presumption  should 
apply,  but  in  my  opinion  it  is  not  sufficient  that  circumstances 
which  afterwards  occur  show  it  to  be  very  injurious  to  the  grantor 
that  the  conveyance  should  include  half  of  the  bed  of  the  river  or 
half  the  soil  of  the  road  :  "  per  Cotton,  L.J.,  Mkklethicait  v.  Newlay 
Bridge  Co.  (1886),  33  Ch.  D.  133  at  p.  145. 

•*  The  grant  is  of  land  delineated  in  a  plan  and  therein  coloured 
pink  and  described  by  quantity  and  as  abutting  on  the  north  on  the 
river  Aire.  Neither  the  colouring  on  the  plan  nor  the  quantity 
named  includes  the  half  bed  of  the  river.  When  we  come  to 
apply  the  ordinary  and  well-settled  rules  of  law  to  that  conveyance, 
we  find  it  settled  by  authority  which  it  is  impossible  for  us  to  ignore 
or  overrule,  that  those  circumstances  as  to  colouring  and  quantity 
do  not  alone  prevent  a  moiety  of  the  bed  of  the  river  from 
passing  :  "  per  Lindley,  L. J.,  Ibid.,  at  p.  152,  in  which  case  the 
grantor  was,  at  the  time  of  the  grant,  owner  of  both  banks  of  the 
river. 

The  presumption  was  rebutted  in  a  case  where  the  conveyance 
was  to  a  railway  company  purchasing  under  their  statutory  powers 
on  the  grounds  that  before  the  conveyance  the  company  had  in 
their  deposited  plans  and  book  of  référence  treated  the  road  as 
being  vested  in  turnpike  trustées,  and  that  **the  conveyance  exactly 
carried  out  that  view  of  the  case  :  "  The  Marquis  of  Salishury  v. 
The  Great  Northern  liy.  Co.  (1858),  5  C.  B.  N.  S.  174. 

The  presumption  was  rebutted  in  the  case  of  The  Briggate,  Leeds, 
which  is  a  very  wide  street  in  which  fairs  and  markets  (for  which 
tolls  were  received)  had  been  used  to  be  held,  and  in  respect  of 
laying  pipes  and  of  encroachments  in  which,  the  lords  of  the 
manor  had  received  rents  and  fines  :  Beckett  v.  Corporation  of  Leeds 
(1872),  L.  R.  7  Ch.  421. 

The  presumption  was  rebutted  in  a  case  where  the  land  sold 
formed  part  of  a  building  estate,  and  the  plots  sold  were  **  pointedly 
and  carefully  marked  out  so  as  to  include  no  part  of  the  road  at 
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ail  and  separated  from  it  by  a  strong  Une  :  "  Plumstead  Board  of 
Works  V.  Britùh  Land  Co.  (1874),  L.  R.  10  Q.  B.  16  ;  but  this  case 
was  reversed  on  appeal  (  (1875),  L.  R.  10  Q.  B.  208)  on  a  différent 
point,  and  no  opinion  was  given  on  the  correctness  of  the  décision 
on  the  point  stated. 

The  presumption  was  rebutted  in  a  case  where  the  conveyance  Intended 
was  of  a  plot  of  land  laid  out  for  building  and  the  road  in  question  '^^*^' 
was  described  in  the  conveyance  as  an  intended  road,  on  the  ground 
that  it  was  obviously  necessary  that  the  grantor  should  retain 
the  soil  of  the  intended  road  in  order  that  he  might  construct 
the  road  and  dedicate  it  to  the  public:  Leigh  v.  Jack  (1879),  5 
Ex.  D.  264. 

The  presumption  was  also  rebutted  where  the  road,  which  was  Grassy  lane. 
separately  numbered  in  the  ordnance  map,  and  was  a  grassy  lane 
in  which  were  some  trees,  was  not  included  in  the  schedule  to 
the  conveyance,  which  referred  to  the  numbers  on  the  ordnance 
map,  and  on  évidence  that  the  grantee  had  paid  for  the  trees  on 
the  land,  but  not  for  those  growing  in  the  road  :  Pi-yoi*  v.  Petrei 
[1894]  2  Ch.  11. 

The  presumption  was  also  rebutted,  where  it  was  proved  that  at  Fishery. 
the  date  of  the  conveyances  a  fishery  in  the  river  had  been  for 
many  years  and  still  was  in  lease  to  tenants  as  a  separate  tene- 
ment:  Duke  of  Devonshire  v.  Pattimon  (1887),  20  Q.  B.  D.  263; 
and  where  the  grant  was  an  inclosure  award  and  there  was  at 
the  date  of  the  award  a  several  fishery  in  the  river  let  as  a  sepa- 
rate tenement,  and  there  was  no  évidence  that  the  tenants  had 
any  right  of  fishing  or  commonable  right  over  the  bed,  which  con- 
seqaently  did  not  form  part  of  the  wastes  :  Ecroyd  v.  Coidthard, 
[1897]  2  Ch.  554  ;  [1898]  2  Ch.  358,  in  which  case  an  opinion  indosure 
was  expressed  that  the  presumption  does  not  apply  to  awards  under  *^*'^- 
Inclosure  Acts  unless  it  is  shown  that  the  bed  of  the  river  or  half 
the  bed  is  part  of  the  waste  of  the  manor  over  which  the  tenants 
hâve  rights  of  common,  per  North,  J.,  [1897]  2  Ch.  at  p.  568,  per 
Lindley,  M.R.,  [1898]  2  Ch.  at  p.  866,  per  Chitty,  L.J.,  Ibid.,  at 
p.  371,  and  per  Collins,  L.J.,  Ilnd.y  at  p.  875  ;  but  see  to  the  con- 
trary  the  dictum  in  the  judgment  of  Lindley,  L.J.  in  Hindson  v. 
Ashby,  [1896]  2  Ch.  1  at  p.  9;  and  cf.  Oreat  Torrington  Conimons 
Conservators  v.  Moore  Stevens,  [1904]  1  Ch.  347,  a  case  on  a  private 
Inclosure  Act. 

The  presumption  so  far  as  regards  river  beds  only  applies  to  isiands. 
land    covered  by  water.     There  is  no  presumption   that  ancient 
islands  pass,  and  in  cases  where  there  are  such  islands  the  middle 


Digitized  by 


Google 


236 


PATHWAYS   AND   PRIS'^ATE   ROADS. 


Lakes. 


Tidal  rivers. 


8treets  in 
towns. 


Bights  of 
local  aatho- 
rities. 


Pathway, 


of  the  river  bed  is  the  médium  filum  between  the  shore  and  the 
island  :  Qreat  Torriiigton  Gommons  Conseirators  v.  Moore  Sterens, 
[1904]  1  Ch.  847. 

The  presumption  seems  not  to  apply  to  inland  navigable  lakes, 
at  least  in  Crown  grants  :  Bloomficld  v.  Johnson  (1867),  I.  R.  8 
C.  L.  68. 

Tbere  is  no  presumption  that  the  ownership  of  the  bed  of  a 
tidal  river  goes  with  the  ownership  of  the  adjoining  soil,  and 
therefore  in  Crown  grants  of  land  on  tidal  rivers,  pnmâ  fade  the 
boundary  is  high-water  mark,  though  évidence  might  show  that 
the  soil  between  high  and  low-water  mark,  or  the  bed  below  low- 
water  mark,  passed  by  the  description  of  the  land  :  see  Coulson  and 
Forbes  on  the  Law  of  Waters,  p.  71  (2nd  éd.  p.  81). 

The  presumption  applies  to  streets  and  roads  in  towns  as  well  as 
elsewhere  :  lie  White's  Charities,  Chanty  Commissioncrs  v.  London 
Corporation^  [1898]  1  Ch.  659  ;  London  and  North  Western  Ry.  Co. 
V.  Westminster  Corporation^  [1902]  1  Ch.  269  ;  [1?04]  1  Ch.  769  ; 
notwithstanding  the  doubt  expressed  on  this  point  in  the  head-note 
to  Beckett  v.  Corporation  of  Leeds  (1872),  L.  R.  7  Ch.  421,  the  judg- 
ments  in  which  case,  however,  afford  but  slight  grounds  for  such 
doubt. 

And  the  statutes  by  which  streets  are  vested  in  local  authorities 
vest  in  them  **  such  property  only  as  is  necessary  for  the  control, 
protection  and  maintenance  of  the  street  as  a  highway  for  public 
use  :  "  per  Lord  Herschell,  Mayor,  céc,  of  Tunhrid^e  Wells  v.  Baird^ 
[1896]  A.  C.  434  at  p.  442;  therefore,  neither  does  the  sub-soil 
vest  in  them  risque  ad  inferos  :  Ibid.  ;  nor  the  air  above  tisque  ad 
coelum:  Finehley  Electnc  Light  Co,  v.  Finchley  Urban  District 
Council,  [1903]  1  Ch.  437. 

The  presumption  applies  to  a  pathway  as  well  as  a  road  :  Berjy 
and  Goodman's  Case  (1588),  2  Léon.  147,  where  it  is  stated  that 
"  the  jury  found  that  one  side  of  the  pathway  was  the  land  of  the 
parson  of  the  church,  and  the  other  side  the  churchyard,  and 
prayed  the  opinion  of  the  Court  therein,  to  whom  the  interest  of  the 
pathway  did  belong  ;  to  which  it  was  said  by  the  Court  that  that 
ought  to  be  found  by  the  verdict,  for  although  that  both  be  the 
freehold  of  the  parson  yet  the  soil  of  the  pathway  might  be  con- 
veyed  by  an  express  grant  unto  another.  But  the  Court  seemed  to 
incline  that  the  soil  of  the  pathway  did  belong  to  him  who  had  the 
lands  on  both  sides,  and  that  is  the  case  as  well  of  a  highway 
as  of  a  pathway,"  which  must  mean  that  the  ordinary  presumption 
applies. 
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The  presamption  applies  to  prîvate  as  well  as  public  roads.  FrîTate  roads. 

"  The  same  principle  which  applies  in  the  case  of  a  public  road, 
and  which  is  the  foundation  of  tbe  doctrine,  seems  to  me  to  apply 
with  equal  force  to  the  case  of  a  private  road.  That  presumption 
is  allowed  to  prevail  upon  grounds  of  public  convenience,  and  to 
prevent  disputes  as  to  the  précise  boundaries  of  property,  and  it  is 
based  upon  this  supposition — which  may  be  more  or  less  founded  in 
fact,  but  which  at  ail  events  has  been  adopted — that  when  the  road 
was  originally  formed  the  proprietors  on  either  side  each  con- 
tributed  a  portion  of  his  land  for  the  purpose.  I  think  that  is 
an  equally  convenient  and  reasonable  principle  whether  appUed  to 
a  public  or  to  a  private  road  :  "  per  Cockbum,  CJ.,  Holmes  v. 
Bellingham  (1859),  7  C.  B.  N.  S.  829  at  p.  886;  29  L.  J.  C.  P. 
182  at  p.  184,  which,  however,  is  not  a  case  on  the  construction  of 
a  deed. 

The  same  principle  was  asserted  in  Smith  v.  Howden  (1868),  14 
C.  B.  N.  S.  898  ;  also  not  a  case  on  construction. 

The  presumption  applies  to  a  Crown  grant,  at  any  rate  in  the  Crown 
colonies  :  Lord  v.  Commisdoners  of  the  City  of  Sydney  (1859),  12  s^'*^*®- 
Moo.  P.  C.  478. 

**  The  gênerai  law,  as  I  hâve  stated  it  "  {se,  that  a  grant  of  land  Copjholds. 
on  the  bank  of  a  river  passes  half  the  soil  of  the  bed),  '*  is  not  a  law 
which  relates  to  freehold  property  only.  It  is  a  law  by  which  you 
ascertain  the  parcel  of  a  grant.  It  does  not  matter  whether  the 
land  is  copyhold,  freehold,  or  leasehold  :  "  per  Kay,  J.,  Tilbury  v. 
Silva  (1890),  45  Ch.  D.  98  at  p.  109.     See  infra,  p.  289. 

The  presumption  that  the  soil  to  the  middle  of  the  highway  Leasehoids. 
belongs  to  the  owner  of  the  adjoining  close  applies  to  leaseholds  : 
see  per  Hoboyd,  J.,  Doe  d.  Pring  v.  Pearsey  (1827),  7  B.  &  C.  804 
at  p.  807  ;  9  D.  &  R.  908. 

A  lease  of  bouses  in  a  street  containing  no  express  démise  of  the  Leases. 
soil  ad  mediumfîlum  viae,  was  held  to  include  the  soi!  ad  mediumfilum,  so 
that  the  demised  houses  could  be  said  to  be  contiguous  to  the  houses 
on  the  opposite  side  of  the  street,  construing  "contiguous"  strictly 
as  "  touching  :  "  Haynes  v.  King,  [1898]  8  Ch.  489.  But  the 
question  was  treated  as  being  an  open  one  in  Mappin  Brothers  v. 
Liberty  d  Co,,  [1908]  1  Ch.  118,  where  it  was  held  that  if  there  was 
Buch  a  presumption  it  was  rebutted. 

Where  it  is  shown  that  of  the  two  owners  of  lands  abutting  on  it  grantor 
either  side  of  the  highway,  one  is  owner  of  more  or  less  than  one-  than  half. 
half  in  width  of  the  soil  of  the  highway,  then  the  presumption  is  that 
by  his  conveyance  such  owner  grants  the  whole  of  that  part  of 
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the  soil  of  the  hîghway  which  belongs  to  him  :  In  re  Whit^'s 
CharitieSy  Charity  Commissioners  v.  London  Corporation,  [1898] 
1  Ch.  659. 

The  saine  presamption  applies  to  email  strips  of  uninclosed  land 
lyîng  between  the  land  conveyed  and  the  highway.  **  The 
ordinary  presumption  of  law,  as  appears  from  the  cases,  is 
that  small  strips  of  land  lying  between  old  inclosures  and  the 
highway  belong  to  the  owners  of  the  adjoining  old  inclosures.  .  .  . 
Now  the  presumption  of  ownership  being,  as  I  hâve  already 
observed,  it  is  quite  consistent  with  the  language  of  this  conveyance 
that  it  should  vest  in  the  grantee  the  soil  of  the  road  H4iqu€  ad 
médium  filum,  for  when  the  lord  in  whom  was  the  freehold  on  both 
sides  conveys  the  land  on  one  side  describing  it  as  abutting  on  Hall 
Lane,  the  presumably  right  construction  of  the  deed  is  that  it 
passes  to  the  grantee  the  soil  ad  médium Jibim  viae  :*'  per  Erle,  C.J., 
Simpson  v.  Dendy  (1860),  8  C.  B.  N.  S.  438  at  pp.  469,  470  ; 
affirmed  on  appeal  (1861),  7  Jur.  N.  S.  1058. 

"  As  to  the  property  granted,  a  copyholder  stands  in  the  place  of 
the  lord,  the  leaseholder  in  the  place  of  the  lessor.  It  is  very 
improbable  that  when  a  lease  or  grantis  made  of  land  near  the  high 
road,  and  there  is  between  the  highway  and  the  land  inclosed  a 
small  quantity  of  uninclosed  land,  of  little  or  no  use  to  the  lord  or 
lessor,  that  he  should  separate  it  from  the  rest,  or  reserve  to  himself 
such  land.  When  a  grant  of  land  near  to  a  road  is  made  (even 
where  it  is  inclosed  and  separated  from  the  land  adjoining),  it 
appears  to  me  that  the  prima  fade  presumption  is,  that  the  land,  on 
that  side  of  the  fence  on  which  the  road  is,  passes  likewise  with  it. 
Generally  speaking,  where  an  inclosure  is  made,  the  party  making 
it  erects  his  bank  and  digs  his  ditch  on  his  own  ground,  on  the 
outside  of  the  bank.  The  land  which  constitutes  the  ditch  in 
point  of  law  is  a  part  of  the  close,  though  it  be  on  the  outside  of 
the  bank.  And  if  something  f  urther  is  done  for  his  own  convenience 
when  that  which  constitutes  the  fence  is  dug  out  from  his  land,  as, 
for  instance,  if  a  small  portion  of  uninclosed  land  near  a  public  or 
private  way  is  left  out  of  the  inclosure  to  protect  and  secure  the 
occupation  of  that  part  of  the  land  which  is  inclosed,  that,  in  point 
of  law,  is  a  part  of  the  close  on  which  the  inclosure  is  made.  If 
any  grant  of  such  land,  being  copyhold,  had  been  made  before  the 
inclosure,  the  subséquent  grants  would  probably  continue  to  be 
made  in  the  same  way,  notwithstanding  the  inclosure,  and  ail  the 
land,  both  within  and  without  the  inclosure,  would,  therefore,  pass 
by  those  grants.     It  seems  to  me,  therefore,  that  the  rule  that  waste 
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land  near  a  highway  is  to  be  presumed  pi-hnâ  facie  to  belong  to  the 
owner  of  the  inclosed  land  next  adjoining,  is  not  confined  to  a  case 
vhere  the  owner  of  that  land  is  a  freeholder,  but  extends  equally  to 
cases  where  the  owner  is  a  leaseholder  or  a  copyholder.  In  either 
case  évidence  may  be  given  to  rebut  the  pHmâ  facie  presumption  :  " 
per  Holroyd,  J.,  Doe  d.  Pring  v.  Pearsey  (1827),  7  B.  «t  C.  804  at 
pp.  307,  308  ;  9  D.  i&  R.  908. 

The  presumption  that  uninclosed  strips  between  the  enclosures  stripsnear 
and  the  highway  belong  to  the  owners  of  the  adjoining  enclosures  <î<^°^^^^ 
does  not  apply  where  such  strips  are  contiguous  to  or  communicate 
with  open  commons  or  larger  pièces  of  uninclosed  land,  and  it 
would  probably  be  held  that  a  grant  by  the  owner  of  a  close  to 
which  such  a  strip  was  adjacent  would  not  pass  the  soil  of  such 
strip  on  the  ground  that  the  tenants  of  the  manor  had  rights 
thereover,  but  there  seems  to  be  no  case  on  the  point. 

''Prima  facie  the  presumption  is  that  a  strip  of  land,  lying 
between  a  highway  and  the  adjoining  close,  belongs  to  the  owner 
of  the  close  ;  as  the  presumption  also  is  that  the  highway  itself, 
ad  médium  filum  viae,  does.  But  the  presumption  is  to  be  confined 
to  that  extent  ;  for  if  the  narrow  strip  be  contiguous  to,  or  com- 
municate with,  open  commons,  or  larger  portions  of  land,  the 
presumption  is  either  done  away  or  considerably  narrowed  :  *'  per 
Gibbs,  C.J.,  Grose  v.  West  (1816),  7  Taunt.  39  at  p.  41  ;  see  also 
Simpson  v.  Dendy  (1860),  8  C.  B.  N.  S.  433,  affirmed  on  appeal 
(1861),  7  Jur.  N.  S.  1058. 

Although  the  presumption,  that  the  soil  to  the  middle  of  the  Modem 
highway  belongs  to  the  owner  of  the  adjoining  close,  applies   to  ™y^^^ 
ancient  copyholds,  a  modem  grant  of  an  enclosure  by  the  lord  of  a 
manor  to  hold  by  copy  of  court  roU  does  not  pass  the  soil  of  the 
highway,  and  it  is  doubtful  whether  it  passes  the  soil   of  any 
intervening  uninclosed  strip  of  land. 

**  If  the  road  existed  at  the  time  when  the  copyhold  was  first 
granted,  viz.,  from  time  immémorial,  the  right  of  property  in  the 
road  and  the  waste  land  adjoining  might  in  that  case  hâve 
remained  in  the  lord  :  "  per  Bayley,  J.,  Doe  d.  Piing  v.  Pearsey 
(1827),  7  B.  &  C.  304  at  p.  306  ;  9  D.  &  K.  908  at  p.  909.  And  in 
the  case  of  Marquis  of  Salisbury  v.  Great  Northern  Ry.  Co. 
(1858),  6  C.  B.  N.  S.  174,  in  which  it  was  held  that  the  soil  of 
the  road  did  not  pass  by  a  grant  of  roadside  waste  as  copyhold, 
Williams,  J.,  says  (at  p.  209)  :  "  We  must  look  to  the  intention — 
Did  be  or  did  be  not  intend  to  pass  to  the  grantee  any  rights 
which  he  had  in  the  soil  of  the  road?    When  we  find  that  the 
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pièce  of  land  ho  granted  was  to  be  held  of  the  lord  as  part  of  the 
copyhold  of  the  manor,  it  Beems  to  me  to  be  impossible  to  say  that 
it  was  intended  to  convey  anything  but  the  right  to  the  very  pièce 
of  land  granted,  the  right  to  the  soil  of  the  adjoining  road  being 
left  as  it  was." 
Right  of  way  A  grant  or  lease  of  land  described  as  abutting  on  a  new  road  or 
by  estoppei.  gtreet  passes  to  the  grantee  by  estoppel  a  right  of  way  over  such 
new  road  or  street  for  ail  its  length  :  Robertsv.  Keir  (1809),  1  Taunt. 
495  ;  Harding  v.  Wihm  (1823),  2  B.  &  C.  96  ;  Espley  v.  Wilken 
(1872),  L.  R.  7  Ex.  298  ;  Intet^national  Tea  Stores  Co.  v.  Hobbs, 
[1903]  2  Ch.  165  at  p.  173. 

Â  grant  of  land,  described  asa  butting  on  the  seashore,  but  which 
in  fact  did  not  so  abut,  was  held  to  give  the  grantee  by  estoppel 
access  to  the  seashore  at  ail  points  of  the  boundary  :  Mellor  v. 
Walmesley,  [1905]  2  Ch.  164. 
Partj-wall.  A  grant,  by  the  owner  of  two  bouses  separated  by  a  wall,  of  one 

of  the  houses  passes  an  undivided  moiety  of  such  wall  so  that  the 
owners  of  the  houses  are  tenants  in  common  thereof.  "  When  the 
builder  of  two  houses  grants  off  one  it  is  more  reasonable  to  pré- 
sume he  grants  the  whole  wall  in  undivided  moieties  than  that 
he  should  leave  to  either  party  the  power  of  cutting  the  wall  in 
half.  That  would  be  the  case  if  the  houses  were  built  by  one  and 
the  same  person.  If  two  persons  built  at  the  same  time  the 
probability  is  that  they  would  take  a  conveyance  of  an  undivided 
moiety  of  the  ground  on  which  the  wall  was  to  be  erected  in  order 
that  the  property  might  afterwards  be  kept  in  the  same  state  :  '* 
per  Bayley,  J.,  Wiltshire  v.  Sidfard  (1827),  1  Man.  &  Ry.  404  at 
p.  407.  **  If  a  row  of  houses  is  built  and  the  owner  of  the  whole 
conveys  separate  houses  to  différent  persons,  does  not  an  undivided 
interest  in  the  whole  party-wall  pass?"  per  Holroyd,  J.,  Ibid,  at  p.  406. 
A  déclaration  in  the  grant  that  the  wall  is  to  be  a  party-wall 
makes  the  adjoining  owners  tenants  in  common  :  Watson  v.  Gray 
(1880),  14  Ch.  D.  192. 

A  party-wall  can  be  partitioned  vertically  and  longitudinally  : 
May/air  Projyeiiy  Co.  v.  Johnston,  [1894]  1  Ch.  508. 

The  cases  as  to  meaning  of  the  word  "  party-wall  "  are  :  Matts  v. 
Hawkim  (1813),  5  Taunt.  20  ;  Cubittv.  Porter  (1828),  8  B.  &  C.  257  ; 
Stedman  v.  Smith  (1857),  8  E.  &  B.  1  ;  Weston  v.  Arnold  (1873), 
L.  R.  8  Ch.  1084  ;  Standard  Bank  of  British  South  Africa  v.  Stokes 
(1878),  9  Ch.  D.  68;  Knight  v.  Pursell  (1879),  11  Ch.  D.  412  ;  and 
Druryv.  Army  and  Navy  Aiixiliary  Co-operative  Supply^  Ltd.^  [1896] 
2  Q.  B.  271. 
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No  spécial  words  are  necessary  for  the  création  of  a  Création  of 

A4.  /  J  ?^^^ 

profit  à  prendre.  a  prendre. 

A  profit  à  prendre  was  created  by  the  words,  "  Provided  always,  Mining. 
and  it  is  hereby  covenanted,  granted,  concluded  and  agreed,  and 
A.    and  B.   covenant   and  grant  to  and  wifeh   C,   his  heirs   and 
assigna,  that  it  shall  be  lawful  for  C,  his  heirs  and  assigns,   to 
take  and  dig,  &c.  ;"  Lord  Mountjoy's   Case   (1582),  Moore,    197; 

1  And.  307  ;  S.  C.  svh  nœn.  Huntingdon  and  Mountjoye's  Case,  4 
Léon.  147  ;  sub  nom.  Mountjoy  and  Huntingdon* s  Case,  Godb.  17. 

A  grant  by  deed  of  the  exclusive  right  of  fishing  is  a  profit  Fishing. 
à  prendre  and  not  a  mère  licence  :  Fitzgerald  v.  Firbank,  [1897] 

2  Ch.  96. 

A  grant  of  a  profit  à  prendre   is   primd  /acte  non-  Profit 

«      .  *  à  prendre  is 

exclusive.  non- 

exclnsiye, 
The  chief  authorities  for  this  proposition  are  Co.  Litt.  4  b  ;  Lord 

Mountjoy' s  Case  (1582),  Moore,  197;  1  And.  307;  S.  C.  sub  nom. 

Huntingdon  and  Mountjoye's  Case,  4  Léon.  147  ;  sub  nom.  Mountjoy 

and  Huntingdon's  Case,  Godb.  17  ;  Chetham  v.  Williainson  (1804), 

4  East,  469  ;  Neivby  v.  Harrism  (1861),  1  J.  &  H.  393  at  p.  396  ; 
Carr  v.  Benson  (1868),  L.  R.  3  Ch.  624  at  p.  532  ;  Duke  of  Suther- 

land  V.  Heathcote,  [1891]  3  Ch.  504;  [1892]  1  Ch.  475.  But,  butmaybe 
notwithstanding  the  dicta  in  Co.  Litt.  4  b,  and  in  some  of  the 
reports  of  Lord  Mountjoy' s  Case  {ubi  sup.),  such  a  grant  may  be 
exclusive:  Harker  v.  Birkbeck  (1764),  3  Burr.  1556;  Wilson  v. 
Mackreth  (1766),  8  Burr.  1824;  the  cases  above  referred  to;  and 
Doe  d.  Hanley  v.  Wood  (1819),  2  B,  &  Aid.  724  at  p.  739. 

No  spécial  words  are  necessary  for  the  création  of  an  Création  of 

easements. 

easement. 

"It  is  undoubted  law  that  no  particular  vfords  are  necessary  to 
a  grant  ;  and  any  words  which  clearly  show  the  intention  to  give 
an  easement  which  is  by  law  grantable,  are  sufficient  to  effect  that 
purpose  :  "  per  Lord  Wensleydale,  Rowbotham  v.  Wilson  (1860),  8 
H.  L.  C.  348  at  p.  362,  in  which  case  it  was  decided  that  a  right  to 
injure  the  surface  of  land  by  underground  workings  was  an  ease- 
ment. An  easement  was  created  by  the  words  **A.  grants  and 
agrées  with  B.,  his  heirs  and  assigns,  that  it  shall  be  lawful 
for  them  at  ail  times  to  hâve,  &c.  :  "   Holms  v.   Seller  (1691), 

5  Lev.  305. 

B.D.  16 
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Rights  of  Many  of  the  cases  on  the  construction  of  deeds  relatîng  to  rights 

way.  q{  ^^y  ^YQ  cases  of  so-called  exception  or  réservation  ;  but  the  con- 

struction of  such  réservations  is  similar  to  that  of  grants,  for  **  it  is 
to  be  observed  that  a  right  of  way  cannot  in  strictness  be  made  the 
subject  of  exception  or  réservation.  It  is  neither  parcel  of  the 
thing  granted,  nor  is  it  issuing  out  of  the  thing  granted,  the  former 
being  essential  to  an  exception,  and  the  latter  to  a  réservation.  A 
right  of  way  reserved^  using  that  word  in  a  somewhat  popular  sensé, 
to  a  lessor,  as  in  the  présent  case,  is  in  strictness  of  law  an  ease- 
ment  newly  created  by  way  of  grant  from  the  grantee  or  lessee  :  " 
per  Tindal,  C.J.,  Durhmn  and  Sunderland  By.  Co.  v.  Walker  (1842), 
2  Q.  B.  940  at  p.  967. 

Extent  of  The  nature  and  extent  of  a  right  of  way  must,  in  the 

dfpend°  on*^  absenco  of  express  terms  contained  in  the  grant,  dépend 

Md"^^  on  the  nature  of  the  road  over  which  it  is  granted,  and 

of  grant.  ^j^^  purpose  f  or  which  it  is  intended  to  be  used. 

'*  The  grant  of  a  right  of  way  per  se  and  nothing  else  may  be  a 
right  of  footway,  or  it  may  be  a  gênerai  right  of  way,  that  is,  a  right 
of  way  not  only  for  people  on  foot,  but  for  people  on  horseback,  for 
carts,  carriages,  and  other  vehicles.  Which  it  is,  is  a  question  of 
construction  of  the  grant,  and  that  construction  will,  of  course, 
dépend  on  the  circumstances  surrounding,  so  to  speak,  the  exécu- 
tion of  the  instrument.  Now,  one  of  those  circumstances,  and  a 
very  material  circumstance,  is  the  nature  of  the  locus  in  quo  over 
which  the  right  of  way  is  granted.  If  we  find  a  right  of  way  granted 
over  a  metalled  road,  with  pavement  on  both  sides,  existing  at  the 
time  of  the  grant,  the  presumption  would  be  that  it  was  intended  to 
be  used  for  the  purpose  for  which  it  was  constructed,  which  is 
obviously  the  passage,  not  only  of  foot  passengers,  but  of  horsemen 
and  carts.  Again,  if  we  find  the  right  of  way  granted  along  a  pièce 
of  land  capable  of  being  used  for  the  passage  of  carriages,  and  the 
grant  is  of  a  right  of  way  to  a  place  which  is  stated  on  the  face  of  the 
grant  to  be  intended  to  be  used  or  to  be  actually  used  for  a  purpose 
which  would  necessarily  or  reasonably  require  thepassingof  carriages, 
there  again  it  must  be  assumed  that  the  grant  of  the  right  of  way 
was  intended  to  be  effectuai  for  the  purpose  for  which  the  place  was 
designed  to  be  used  or  was  actually  used.  Where  you  find  a  road 
constructed  so  as  to  be  fit  for  carriages,  and  of  the  requisite  width, 
leading  up  to  a  dwelling-house,  and  there  is  a  grant  of  right  of  way 
to  that  dwelling-house,  it  would  be  a  grant  of  a  right  of  way  for  ail 
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reasonable  purposes  requîred  for  the  dwelUng-house,  and  would 
include  therefore  the  right  to  the  user  of  carriages  by  the  occupant 
of  the  dwelling-house  if  he  wanted  to  take  the  air,  or  the  right  to 
hâve  a  waggon  drawn  up  to  the  door  when  the  waggon  was  to  bring 
coalsfor  the  use  of  the  dwelling-house.  Again,  if  theroad  is  not  to  a 
dwelling-house  but  to  a  factory  or  a  place  used  for  business  pur- 
poses,  which  would  require  heavy  weights  to  be  brought  to  it,  or  to 
a  wool  warehouse,  which  would  require  bags  or  packages  of  wool  to 
be  brought  to  it,  then  a  grant  of  right  of  way  would  include  a  right 
to  use  it  for  reasonable  purposes  sufiBcient  for  the  purposes  of  the 
business,  which  would  include  the  right  of  bringing  up  carts  and 
waggons  at  reasonable  times  for  the  purpose  of  the  business.  That 
again  would  afford  an  indication  in  faveur  of  the  extent  of  the  grant. 
K,  on  the  other  hand,  you  find  that  the  road  in  question  over  which 
the  grant  was  made  was  paved  only  with  âagstones,  and  that  it 
was  only  four  or  five  feet  wide,  over  which  a  waggon  or  cart  or 
carriage  ordinarily  constructed  could  not  get,  and  that  it  was  only 
a  way  used  to  a  field  or  close,  or  something  on  which  no  érection 
was,  there,  I  take  it,  you  would  say  that  the  physical  circumstances 
showed  that  the  right  of  way  was  a  right  for  foot  passengers  only. 
It  might  include  a  horse  under  some  circumstances,  but  could  not 
be  intended  for  carts  or  carriages.  Of  course,  where  you  find 
restrictive  words  in  the  grant,  that  is  to  say,  where  it  is  only  for 
the  use  of  foot  passengers,  stated  in  express  terms,  or  for  foot 
passengers  and  horsemen,  and  so  forth,  there  is  nothing  to  argue. 
I  take  it  that  is  the  law.  Pnmâ  facie  the  grant  of  a  right  of  way  is 
the  grant  of  a  right  of  way  having  regard  to  the  nature  of  the 
road  over  which  it  is  granted  and  the  purpose  for  which  it  is 
intended  to  be  used  ;  and  both  those  circumstances  may  be  legiti- 
mately  called  in  aid  in  determining  whether  it  is  a  gênerai  right 
of  way  or  a  right  of  way  restricted  to  foot  passengers,  or  restricted 
to  foot  passengers  and  horsemen  or  cattle,  which  is  generally 
called  a  drift-way,  or  a  gênerai  right  of  way  for  carts,  horses, 
carriages,  and  everything  else  :  "  per  Jessel,  M.R.,  Cannon  v.  ViUars 
(1878),  8  Ch.  D.  415  at  pp.  420,  421. 

The  question  whether  a  right  of  way  is  limited  to  purposes  for  Not  limited 
which  access  was  required  at  the  time  of  the  grant  to  the  land  to  requi^i^ 
which  it  is  appurtenant,  is  one  on  which  there  has  been  much  time  of  grant. 
différence  of  opinion,  but  probably  the  better  opinion  is  "that  where 
there  is  an  express  grant  of  a  private  right  of  way  to  a  particular 
place,  to  the  unrestricted  use  of  which  the  grantee  is  entitled,  the 
grant  is  not  to  be  restricted  to  access  to  the  land  for  the  purposes 
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for  which  access  would  be  requîred  at  the  time  of  the  grant  :  "  per 
Stephen,  J.,  Finch  v.  O.  W.  liy.  (1879),  5  Ex.  D.  254  at  p.  261. 

In  the  judgment  in  that  case,  Allan  v.  Goinme  (1840),  11  A.  &  E. 
769;  Henning  v.  Bumet  (1852),  8  Exch.  187;  Skull  v.  Glenistei- 
(1864),  16  C.  B.  N.  S.  81  ;  WiUiams  v.  James  (1867),  L.  E.  2  C.  P. 
577;  United  Land  Co.  v.  G.  E.  Ry.  Co.  (1873),  L.  R.  17  Eq. 
168  ;  (1875),  L.  R.  10  Ch.  586  ;  and  Netvcomen  v.  Conhon  (1876-7), 
6  Ch.  D.  188,  are  ail  discussed.  Cases  which  bear  upon  the 
question  but  are  not  discussed  in  Finch  v.  G.  W.  Ry.  are 
South  Metropolitan  Cemetery  Co.  v.  Eden  (1855),  16  C.  B.  42  at 
p.  57;  Watts  v.  Kelson  (1870),  L.  R.  6  Ch.  166;  Wood  v.  Saimders 
(1875),  L.  R.  10  Ch.  582,  and  G.  W.  Ry.  v.  TaUx)t,  [1902]  2  Ch. 
759. 

The  grantee  of  a  right  of  way  cannot  use  it  for  access  to  a  close 
other  than  that  for  which  it  is  granted:  Lawton  v.  Ward  (1696), 
1  Ld.  Raym.  75  ;  Henning  v.  Bumet  (1852),  8  Exch.  187  ;  Hmris 
V.  Mower  (1904),  91  L.  T.  816  ;  74  L.  J.  Ch.  127  ;  but  if  the  land 
is  not  intended  to  be  held  as  a  separate  property,  but  to  be  thrown 
into  and  to  form  part  of  a  larger  close,  the  right  of  way  is  appur- 
tenant  to  the  whole  of  such  close:  Thorpe  v.  Bi^imfitt  (1873), 
L.  R.  8  Ch.  650. 

And  under  a  grant  of  right  of  way  over  a  railway  the  grantee  is 
only  entitled  to  a  right  of  way  sufiBcient  to  make  good  the  interrup- 
tion which  the  construction  of  the  railway  causes  by  severance  in 
the  use  and  working  of  his  own  land,  including  any  altération  and 
extension  of  that  working  or  use  which  could  or  ought  to  hâve  been 
contemplated  by  the  parties  at  the  time  of  the  severance,  and  the 
owner  is  not  entitled  to  use  such  right  of  way  for  the  passage  of 
goods  and  trafiBc  brought  on  to  his  land  from  other  places  if 
such  user  substantially  increases  the  burden  of  the  easement  as 
enjoyed  at  the  date  of  the  severance  :  G.  W.  Ry.  v.  Talboty  [1902] 
2  Ch.  769. 

A  right  of  way  can  be  granted  in  gross,  and  if  so  granted  is  a 
Personal  licence  :  Ackroyd  v.  Smith  (1850),  10  C.  B.  164  ;  but  where 
the  close  forming  the  terminus  is  granted  by  (and  probably  where 
it  is  mentioned  in)  the  same  deed,  the  right  is  appurtenant  to  the 
land  so  granted  (or  mentioned)  ;  **  the  right  of  way  is  expressed  to 
be  over  a  passage  running  between  the  higliway  and  the  pièce  of 
ground  which  is  granted  by  the  deed  :  it  is  therefore  a  grant  of  a 
right  of  way  to  and  from  that  triangular  pièce  of  ground  :  "  i>er 
James,  L.J.,  Thoij>e  \.  Bnmjitt  (1873),  L.  R.  8  Ch.  650  at 
p.  655. 
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A  grant  to  A.,  bis  heirs  and  assigna,  that  they,  and  the  tenants  and  where  fee 
occupiers  of  Blackacre,  of  which  A.  was  only  tenant  from  year  to  p^SSSS!^^ 
year,  might  use  a  footway,  does  not  cease  on  A.'s  purchasing  the 
freehold  of  Blackacre,  but  the  right  is  tbenceforth  appartenant 
to  the  fee  of  Blackacre  :   Rymer  v.  Mcllroy,  [1897]  1  Ch.  528. 

Under  a  grant  of  a  free  and  convenient  way  for  the  purpose  of  Railways. 
carrying  coals,  with  liberty  to  make  and  lay  causeways,  the  grantee 
bas  a  right  to  lay  down  a  framed  waggon-way  :  Senhouse  v.  Christian 
(1787),  1  T.  B.  660;  or  a railway  :  Dand  v.  Kingscote  (1840),  6  M.  &  W. 
174  ;  see,  bowever,  Neath  Canal  Go.  v.  Ynisarwed  Colliery  Co.  (1875), 
L.  E.  10  Ch.  450  ;  but  under  a  grant  of  a  right  of  way  from  A.  to  B. 
alang  a  road,  the  grantee  is  not  justiâed  in  making  a  road  across 
the  road  :  Seithoiise  v.  Christian,  ubi  sup, 

A  réservation  of  a  right  of  way  on  foot,  and  for  borses,  oxen,  Footway. 
cattle  and  sheep,  does  not  give  a  right  to  lead  manure  :  B^-unton  v. 
Hall  (1841),  1  Q.  B.  792. 

A  réservation,  in  a  lease  of  lands,  of  woods  and  mines,  with  power 
to  eut  down,  work  and  carry  away  the  same,  **  with  free  ingress, 
egress  and  regress,  wayleave,  and  passage  to  and  from  the  same, 
or  to  and  from  any  other  mines  .  .  .  and  also  ail  necessary  and 
convenient  ways,  privilèges,  and  powers  whatsoever  for  the  purposes 
aforesaid,"  only  gives  a  right  of  making  ways  over  the  demised 
lands  for  the  purpose  of  getting  the  excepted  woods,  mines  and 
minerais  :  Durhavi  and  Sunderland  Ry.  Co.  v.  Walker  (1842), 
2  Q.  B.  940. 

A  covenant  in  a  deed  that  the  owners  and  occupiers  of  certain  Pattdng  in 
lands  should  and  might  pass  and  repass  over  ''  and  bave  the  full  ^^^^^ 
use  and  enjoyment"  of  certain  roads,  *'in  as  full,  free,  complète 
and  absolute  manner  to  ail  intents  and  purposes  whatsoever  as  if 
the  same  were  public  roads,''  was  beld  to  entitle  such  owners  to  use 
the  roads  for  laying  gas-pipes  therein  :  SeJhy  v.  Crystal  Palace  District 
Oas  Co.  (1862),  80  Beav.  606. 

A  grant  of  a  right  of  way  over  a  road  which  was  in  part  formed  where  road 
and  in  part  only  staked  out,  was  beld  to  extend  over  the  whole  road  p^^" ^^ 
and  not  only  over  the  formed  part  :  Wood  v.  Stourbri^lge  Ry.  Co. 
(1864)  16  C.  B.  N.  S.  222. 

A  lease  of  a  dry  dock  with  a  right  of  way  for  the  lessee,  bis  Footway 
workmen  and  servants,  and  ail  other  persons  or  person  by  bis  ^^* 
autbority  over  a  roadway  and  passage,  which  was  a  strip  of  land 
twenty-three  feet  wide,  fourteen  feet  of  which  was  subsequently 
paved,  was  beld  to  be  confined  to  foot  passengers  :  Consens  v.  Rose 
(1871),  L.  R.  12  Eq.  366. 
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Â  grant  of  certain  land  in  the  rear  of  a  bouse  approached  by  a 
gateway,  passage,  or  tunnel,  tbrough  and  under  tbat  bouse, 
*'  together  witb  tbe  exclusive  use  of  tbe  gateway,"  tbe  dimensions 
of  wbicb  were  given,  entitles  tbe  grantee  not  merely  to  a  rigbt  of 
way  tbrougb  tbe  gateway,  but  to  tbe  use  of  tbe  gateway  for  ail 
lawful  purposes,  and  probably  gives  bim  ownership  of  tbe  space 
witbin  tbe  gateway:  Reilly  v.  Booth  (1890),  44  Cb.  D.  12. 

Tbe  grant,  in  a  lease,  of  a  rigbt  of  way  to  *'  tbe  lessee,  bis 
executors,  administrators  and  assigns,  under-tenants  and  servants,'' 
extends  to  tbe  licensees  of  tbe  grantee  lawfuUy  going  to  and  from 
tbe  dominant  tenement  :  tberefore,  wbere  tbe  lessee  used  tbe 
dominant  tenement  as  a  working-men's  club,  an  injunction  to 
restrain  tbe  members,  bonorary  members,  guests,  visitors,  officers 
and  tradespeople  of  tbe  club  from  using  tbe  way  was  refused: 
Baxendale  y.  North  Lamheth  Libéral  and  Radical  Club,  Ltd,,  [1902] 
2  Cb.  427. 

Tbe  grant  to  one  and  bis  beirs  of  tbe  liberty  to  make  a  sougb  or 
drain  in  tbe  grantor's  land  passed,  as  incident  tbereto,  tbe  liberty  of 
making  sougb  pits  at  any  time  afterwards,  wbile  tbe  object  of  the 
grant  remained,  being  necessary  for  tbe  purpose  of  repairing  tbe 
sougb  :  Hodgson  v.  Field  (1806),  7  East,  613. 

"  Note  a  diversity  between  an  exception  (whicb  is 
ever  a  part  of  tbe  tbing  granted  and  of  a  tbing  in  esse)^ 
for  wbicb  exceptis^  salvo^  praeter  and  the  like  be  apt 
words  ;  and  a  réservation  wbicb  is  always  of  a  tbing  not 
in  esse  but  newly  created  or  reserved  ont  of  the  land 
or  tenement  demised  :  ''  Co.  Litt.  47  a  ;  Shep.  Touch. 
p.  80. 

"A  man  upon  bis  feoflfment  or  eonveyance  cannot  resene  to 
bimself  parcel  of  tbe  annual  profits  tbemselves,  as  to  reserve  tbe 
vesture  or  herbage  of  tbe  land  or  tbe  like,  for  tbat  sbould  be 
répugnant  to  tbe  grant  :  "  Co.  Litt.  142  a  ;  Brooke's  Abridgment, 
tit.  Eeservation,  pL  46  ;  Fancy  v.  Scott  (1828),  2  Man.  &  Ey.  385. 

But  witb  regard  to  réservations  Lord  Coke  says  :  "  Sometime  it 
bath  tbe  force  of  saving  or  excepting.  So  as  sometime  it  serveth 
to  reserve  a  new  tbing,  viz.,  a  rent,  and  sometime  to  except  part 
of  the  tbing  in  esse  tbat  is  granted  :  "  Co.  Lit.  143  a  ;  Anon.  (1536), 
Dyer,  19  a,  pi.  110;  but  see  tbe  criticism  on  the  passage  in  Coke, 
per  Lord  Denman,  C.J.,  Doe  d.  Douglas  v.  Lock  (1835),  2  Ad.  à 
El.  705  at  p.  745. 
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Timber    trees,  mines    and   quarries  are   exceptions:    Earl    of  Whatare 
Cardigan  y.  Amnitage  (1823),  2  B.  &  C.  197  at  p.   207;  Doe  d.  «^^^P*^^^- 
Douglas   v.   Lock   (1886),   2    Ad.   &    El.    705   at   pp.   743,   746; 
rent,  heriot,  suit  of  court  and  suit  of  mill  are  réservations  :  Doe  d.  Retervation». 
Douglas  v.   Lock   (1835),  2  Ad.  &   EL   705;   hawking,  hunting, 
fishing  and  fowling,  and  rights  of  way  are  neither  exceptions  nor 
réservations,  but  privilèges  regranted  by  the  grantee  :  Doe  d.  Douglas  Privilèges. 
V.  Locke  (1835),  2  Ad.  &  El.  705  at   p.  743;   Wickham  v.  Hawker 
(1840),  7  M.  &  W.  63  ;  Durfiavi  and  Sunderland  lîy.  Co.  v.  Walker 
(1842),  2  Q.  B.  940  at  p.  967  ;  and  therefore  if  the  deed  be  executed 
by  the  grantee  such  privilèges  can  be  granted  to  persons  other  than 
the  grantors:  Wickham  v.  Hawkei'  (1840),  7  M.  &  W.  63;  but  not 
if  the   deed  be  not  executed  by  the   grantee:   per   Stirling,   J., 
lliMusson  V.  Liddard,  [1900]  2  Ch.  635  at  p.  645. 

An  exception  of  **  mines  '*  or  **  coal  or  limestone  "  is  an  exception  Minée  indade 
not  only  of  the  minerais  but  also  of  the  space  which  they  occupy  :  th^o^upy. 
Proud  V.  Bâtes  (1865),  34  L.  J.  Ch.  406;  Duke  of  Hamilton  v. 
Graham  (1871),  L.  R.  2  H.  L.  Se.  166. 

An  exception  of  mines  must  be  clearly  expressed.  Thus,  Exceptions 
**8aving  and  reserving  fuU  and  free  liberty  to  search  for,  get,  dig,  ™"»*^^<îlear. 
drain,  and  carry  away  minerais  found  within  the  lands  granted  *' 
do  not,  without  a  context  to  the  contrary,  operate  as  an  exception  of 
the  minerais  out  of  the  grant  :  Duke  of  Sutherland  v.  Heathcote, 
[1891]  3  Ch.  504  ;  [1892]  1  Ch.  475  at  p.  483,  where  Lindley,  L.J., 
says  that  **  unless  a  clear  intention  to  except  the  minerais  can  be 
established"  the  décision  of  the  House  of  Lords  in  the  Duke  of 
Hamilton  v.  Dunlop  (1885),  10  Ap.  Ca.  813,  on  appeal  from  Scotland, 
which  appears  to  be  directly  contrary,  **  is  of  no  assistance.'* 

Where  A.  granted  certain  lands  excepting  ail  mines  of  coal  with 
liberty  to  enter  and  sink  pits  for  getting  ail  such  coal  except  as  to 
lands  within  150  yards  of  any  messuage  and  except  any  homestead. 
Held  that  the  second  exception  only  applied  to  the  liberty  to  sink 
pits  :  Bowler  v.  Wolley  (1812),  15  East,  444. 

Where  there  was  a  grant  of  lands  excepting  and  reserving  ail  Exceptions 
mines  of  coal,  together  with  sufficient  wayleave  and  stayleave  to  ^'^towIto*^ 
and  from  the  said  mines,  together  with  liberty  of  sinking  and 
digging  a  pit  and  pits  for  the  winning  of  coal,  it  was  held  that 
under  the  réservation  of  the  liberty  of  sinking  pits,  the  right  of 
erecting  steam  engines  and  other  machinery  necessary  for 
drawing  the  coals  from  the  pits  and  draining  the  mines,  with  ail 
proper  accessories,  passed  as  incident  thereto  :  Dand  v.  Kingscote 
(1840),  6  M.  &  W.  174  at  p.  196. 
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bat  not 
convenience*». 


Wreck. 


Where  one  made  a  lease  of  lands  ezcepting  the  trees,  **  ii  was 
resolved  that  when  the  lesBor  ezcepted  the  trees  and  afterwards 
had  an  intention  to  sell  them  the  law  gave  bim  and  them  who 
would  buy  power  as  incident  to  the  exception  to  enter  and  show 
the  trees  to  those  who  would  hâve  them  ;  for  without  sight  none 
would  buy  and  without  entry  they  could  not  see  them  :  "  Liford't 
Case  (1614),  11  Rep.  46  b  at  p.  52  a. 

But  a  lease  of  land  with  power  to  open  and  work  minée  dœs 
not  imply,  as  a  necessary  incident  thereto,  power  to  fell  timber  to 
make  ulensils  for  use  in  the  mines,  for  the  principle  "is  to  be 
vmderstood  of  things  incident  and  directly  necessary:"  D'Arcyv. 
Askwith  (1617),  Hob.  234. 

If  a  man  either  by  grant  or  prescription  bave  a  right  to  wreck 
thrown  upon  another's  land,  of  necessary  conséquence  he  bas  a 
right  to  a  way  over  the  same  land  to  take  it:  Anon.  (1704),  6 
Mod.  149. 

The  feoffor  enfeoffed  the  feoffee  of  certain  closes,  except  and 
reserved  to  the  feoffor  bis  heirs  and  assigns  ail  the  coals  in  the 
closes,  together  with  free  liberty  for  the  feoffor  and  bis  hoirs  and 
bis  and  their  assigns  and  servants  during  the  term  that  the  feoffor 
and  bis  hoirs  should  be  owners  of  the  demesne  lands  of  F.  t>) 
sink  and  dig  pits,  &c.,  it  was  beld  that  the  right  incident  to  the 
exception  and  réservation  of  the  coals  to  the  feoffor,  bis  heirs  and 
assigns  was  not  limited  by  the  express  liberty  contained  in  Uie 
deed,  even  if  such  express  liberty  was  restricted  to  the  time  during 
which  the  demesne  lands  of  F.  continued  in  course  of  descent  in 
the  feoffor  and  bis  heirs,  which  it  was  not  :  Earl  of  Cardigan  v. 
Armitage  (1823),  2  B.  &  C.  197. 


Digitized  by 


Google 


CHAPTER  XIV. 

GENERAL  WORDS — ALL  THE   E8TATB   CLAUSE. 


Appendants  and  Appiirtenants  posa  hy  Grant  of  Principal  :  Appendant 
and  Appurtenant  Distinguished  :  Extingidshed  Easements  are  not 
Appurtenant:  *' Appurtenances ''  only  passes  what  is  Appur- 
tenant: But  Context  may  enlarge  Meaning:  Récréation  of  Rights 
of  Common  :  General  Words  only  grant  tvhat  Grantor  has  at  time 
of  Grant:  Grant  of  Part  of  Tenement  passes  Continuons  and 
Apparent  Easements  necessary  for  Grantee  ;  Right  of  IVay  over 
Foimed  Road  ;  and  Way  of  Necessity  :  Way  of  Necessity  always 
remains  the  same  :  No  Réservation  implied  for  Grantor  except 
Way  of  Necessity  ;  Way  over  Formed  Road  ;  and  Reciprocal 
Easements  :  Grantor  cannot  derogate  from  Grant  :  Contempo- 
rançons  Sales:  **All  the  Estate''  Clause:  llliere  Grantor  is 
Trustée  and  has  also  a  Bénéficiai  Interest. 

Â  COMVEYANCB  of  laod  always  passed  ail  that  which  was  legally 
appendant  or  appurtenant  thereto,  but  inasmuch  as  there  often 
exist  many  privilèges,  easements,  or  (/{(^^i-easements  enjoyed  witb 
tbe  land  wbicb  are  not  legally  appendant  or  appurtenant  tbereto, 
it  was  usual,  prior  to  tbe  coming  into  opération  of  tbe  Gonveyancing 
and  Law  of  Property  Act,  1881,  to  insert  in  conveyances  of  land  General 
after  tbe  parcels  divers  ** gênerai  words"  for  tbe  purpose  of  con-  1^^^^^,.°^. 
veying  ail  appurtenances,  easements,  and  ^uo^i-easements  wbicb  serteii  in  con- 
were  enjoyed  witb  tbe  land  ;  but  it  is  now  unnecessary,  and  indeed  ^®^^"^^- 
is  no  longer  usual,  to  insert  sucb  words,  as  by  sect.  6  of  tbe  Gon- 
veyancing and  Law  of  Property  Act,  1881  (44  &  45  Vict.  c.  41),  a 
conveyance  of  land  executed  after  Slst  December,  1881,  is  deemed 
to  include  and  opérâtes  to  convey  witb  tbe  land,  unless  a  eontrary 
intention  is  expressed  in  tbe  conveyance,  tbe  divers  particulais 
mentioned  in  tbat  section,  sucb  particulars  being  an  enumeration 
of  tbe  gênerai  words  wbicb  it  bad  been  previously  usual  to  insert  in 
conveyances. 
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APPENDANT   DISTINGUISHED   FROM   APPURTENANT. 


It  was,  even  prior  to  the  passing  of  the  Conveyancing  and  Law 
of  Property  Act,  1881,  unnecessary  to  insert  any  such  gênerai  words 
'  for    the  purpose    of    passing  what    was    strictly    appendant   or 
appartenant  to  the  land,  for,  as  above  stated — 


ThingB  ap- 
pendant or 
appartenant 
paas  by  con- 
vejance  of 
principal. 


That  which  is  legally  appendant  or  appurtenant 
passes  by  the  conveyance  of  the  principal,  without  the 
words  "  with  the  appnrtenances/'  or  the  Uke  :  Co.  Litt. 
121  b  ;  Shep.  Touch.  89  ;  Whistler's  Case  (1612),  10  Rep. 
63  a. 


Appendant 
and  apparte- 
nant distin- 
goished. 


''The  incident,  accessory,  appendant,  and  regardant,  shall  in 
most  cases  pass  by  the  grant  of  the  principal,  without  the  words 
cum  pertinentiis,  but  not  è  conter so  ;  for  the  principal  doth  not 
pass  by  the  grant  of  the  incident,  &c.  Accessorium  non  ducit,  sed 
aequitur,  suum  principale  (Co.  Litt.  152  a).  And  therefore  by  the 
grant  of  a  reversion  without  naming  the  rent,  a  reversion  after  an 
estate  tail,  for  life,  or  [for]  years,  and  the  rent  reserved  upon  the 
estate,  will  pass,  so  as  the  tenant  attorn  to  the  grant  [attornment 
is  no  longer  necessary]  ;  but  by  the  grant  of  the  rent  the  reversion 
will  not  pass.  So  by  the  grant  of  a  manor,  the  Court  Baron 
thereunto  belonging  will  pass  ;  by  the  grant  of  a  house,  or  ground, 
the  ways  [and  other  conveniences,  as  garden,  &c.]  thereunto 
belonging  do  pass;  by  the  grant  of  arable  land,  the  common 
appendant  thereunto  will  pass  ;  by  the  grant  of  mills,  the  waters, 
âood-gates,  and  the  like  that  are  of  necessary  use  to  the  mills  do 
pass  [also  a  stone  belonging  to  the  mill,  though  separated  from 
the  mill  to  be  new  worked]  ;  by  the  grant  of  a  house,  the  estovers 
appendant  thereunto  will  pass  ;  by  the  grant  of  a  manor,  the 
advowsons  appendant,  and  villains  regardant  thereunto,  pass  [but 
they  may  be  severed  by  exception]  ;  by  the  grant  of  a  fair,  the 
Court  of  Piepowders  will  pass  ;  by  the  grant  of  homage,  or  rent, 
the  fealty  will  pass;  and  by  the  grant  of  escuage,  homage  and 
fealty  will  pass  :  "  Shep.  Touch.  89. 

'*  Appendant  is  any  inheri tance  belonging  to  another  that  is 
superior  or  more  worthy.  In  law  it  is  called  pertinem,  quasi  invicem 
tenens,  holding  one  another  ;  a  word  indiffèrent  both  to  things 
appendant  and  things  appurtenant.  The  quality  and  nature  of  the 
things  do  make  the  différence.  .  .  .  Appendants  are  ever  by  pre- 
scription ;  but  appurtenants  may  be  created  in  some  cases  at  this 
day.    As  if  a  man  at  this  day  grant  to  a  man  and  his  hoirs  common 
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in  such  a  moor  for  bis  beasts  levant  or  couchant  upon  his  manor  ; 
or  if  he  grant  to  another  common  of  estovers  or  turbary  in  fee 
Bimple,  to  be  burnt  or  spent  witbin  bis  manor  ;  by  thèse  grants 
thèse  commons  are  appartenant  to  the  manor,  and  shall  pass  by  the 
grant  thereof  :  ''  Co.  Litt.  121  b. 

ThuB  common  appendant  cannot,  but  common  appur tenant  can,  Commons. 
be  created  by  a  modem  grant.  ''  It  was  laid  down  as  far  back  as 
the  twenty-sixth  year  of  King  Henry  VIII.,  in  a  case  which  is 
reported  as  Case  15  in  the  Year  Book  for  Trinity  Term  of  that  year, 
that  common  appendant  cannot  be  created  by  a  modem  grant,  and 
this  proposition  as  far  as  I  can  discover  bas  been  accepted  as  law  ever 
since.  .  .  .  Ât  the  same  time  and  in  the  same  case  it  was  aiso  laid 
down  that  common  appartenant  may  be  created  by  a  modem  grant, 
and  the  cases  of  Sacheverell  v.  Porter  (1637),  W.  Jones,  896,  and 
Cowlam  V.  Slack  (1812),  15  East,  108,  are  more  récent  authorities  to 
that  effect  :  "  per  Stirling,  J.,  Bariiig  v.  Abingdon,  [1892]  2  Ch.  374 
at  p.  378. 

As  to  what  can  be  ''  appendant''  to  another  thing,  see  Go.  Litt.  Appendants. 
1211),    122  a;    Tyiringham's   Case    (1584),   4    Rep.   36  b;    Viner 
Abr.  8,v.  "  Appendant,"  A.  and  B.  ;    Hcnihury  v.  Jenkins,  [1901] 
2  Ch.  401. 

To  make  an  easement  appartenant  to  a  pièce  of   land,  it  is  Appur- 
necessary  that  the  grant  should  be  by  deed,  for  a  grant  by  paroi     ^°^* 
only  does  not  make  it  strictly  appartenant.      Thas,  Blackbarn,  J., 
in  discussing  the  différence  between  the  right  to  use  a  road  granted 
by  deed  and  such  a  right  granted  merely  by  paroi,  says  :  ''  In  the 
one  case  it  would  bave  become  appurtenant,  and  in  the  other  case  it 
would  only  bave  been  enjoyed  as  if  it  were  appurtenant  :  "  Kay  v. 
Oxley  (1875),  L.  B.  10  Q.  B.  360  at  p.  368;    and  any  easement  Easements 
which,  though  at  one  time  appurtenant  to  land,  bas  become  extin-  ^^SiS^wë 
guished  by  unity  of  possession,  is  no  longer  strictly  appurtenant  to  not  appîir- 
the  land,  and  can  only  be  passed  by  words  of  express  grant  or  by 
words  which  would  be  suffîcient  to  create  it  if  it  had  never  been 
appurtenant,  e.g.,  "  used  and  enjoyed  with  the  land.'' 

**  We  ail  agrée  that  where  there  is  unity  of  seisin  of  the  land  and 
of  the  way  over  the  land  in  one  and  the  same  person,  the  right  of 
way  is  either  extinguished  or  suspended  according  to  the  duration 
of  the  respective  estâtes  in  the  land  and  the  way,  and  that  after  such 
extinguishment  or  during  such  suspension  of  the  right,  the  way 
cannot  pass  as  an  appurtenant  under  the  ordinary  légal  sensé  of 
that  Word  :  "  per  Tindal,  C.J.,  James  v.  Plant  (1836),  4  A.  &E.  749 
at  p.  761. 
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APPURTENANCES  ONLY  PASS  APPURÏENANTS. 


"  With  the 
apporte- 
naooes"  only 
passes 
tnie  appar- 
tenances. 

Land  not 

appurtenant 

toland. 


Examples. 
Lands. 


Aliotments  in 
lieu  of 
commons. 


Commons. 


Ways. 


Coutract  for 
sale  with 
apparte- 
nances. 


A  grant  of  land  *'  with  the  appurtenances,"  or  other 
équivalent  expression  will,  in  gênerai  only  pass  what  is 
strictly  appurtenant. 

It  therefore  will  not  in  gênerai  pass  other  land,  as  ''  land  may 
not  be  appurtenant  to  a  messuage  in  the  true  and  proper  définition 
of  an  appurtenance  :  "  Hill  v.  Grange  (1556),  Plow.  164  a  at 
170  a  ;  Anoii,  (1564),  Owen,  31,  where  a  distinction  is  drawn 
between  a  démise  of  the  site  of  a  manor  with  ail  the  lands  appar- 
tenant to  the  said  manor,  and  a  similar  démise  with  ail  the  lands 
appertaining  to  the  said  site — in  the  former  case  ail  the  demesne 
lands  pass,  in  the  latter  nothing  but  the  site  of  the  manor  passes. 

An  adjoining  building,  not  accounted  parcel  of  a  house,  though 
held  with  it  for  thirty  years,  Ileld  not  to  pass  :  Bi-yan  v.  Wetherectd 
(1625),  Cro.  Car.  17.  A  kiln,  Held  not  to  pass  :  Archer  v. 
Bennett  (1664),  1  Lev.  131  ;  1  Sidf.  211;  1  Keb.  786.  Démise 
of  a  messuage  **with  ail  rooms  and  chambers  with  the  appar- 
tenances belonging  or  in  anywise  appertaining  thereto,''  lleld 
not  to  include  a  room  which  once  formed  part  of  the  messuage, 
but  had  been  separated  from  it  and  was  not  at  the  time  of  the 
démise  occupied  with  it  :  Kerslake  v.  White  (1819),  2  Starkie,  508. 
An  adjoining  stable,  though  used  with  a  house  for  many  years, 
Held  not  to  pass  :  Maitland  v.  Mackinnon  (1862),  1  H.  &  C.  607. 

Waste  lands  were  inclosed  under  an  Inclosure  Act  and  the  rights 
of  common  thereover  were  extinguished  and  lands  allotted  to  the 
owner  of  a  farm  in  lieu  of  such  rights;  afterwards  the  owner 
demised  the  farm  **  together  with  ail  commons,  &c.,  and  appur- 
tenances  thereto  belonging  or  usually  held  or  enjoyed  therewith  :  *'  it 
was  held  that  no  right  over  the  aliotments  passed  to  the  lessee  by 
reason  of  the  gênerai  wordsin  the  lease:  Williama  y.  Phillips  (1881), 
8  Q.  B.  D.  437. 

Common  not  strictly  appurtenant,  Held  not  to  pass  :  Grymes  v. 
Peacock  (1609),  1  Buis.  17;  Baring  v.  Abingdon,  [1892]  2  Ch.  374. 
Common  extinguished  by  unity  of  ownership,  Held  not  to  pass: 
Saundeys  v.  Oliff  (1598),  Moore,  467  ;  and  see  further  cases 
relating  to  common,  infra,  p.  254.  Way  not  strictly  appurtenant, 
Held  not  to  pass:  Barlow  v.  Rhodes  (1833),  1  Cr.  &  M.  439  ;  Wor- 
thington  v.  Givison  (1860),  2  El.  &  El.  618;  but  as  to  a  right  of 
way  over  a  formed  road,  see  infra,  p.  260. 

Under  a  contract  for  the  sale  of  land  "  with  the  appurtenances," 
the  purchaser  is  only  entitled  to  insert  in  his  conveyance  such 
gênerai  words  as  lie  would  hâve  been  entitled  to  insert  before  the 
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Conveyancing  and  Law  of  Property  Act,  1881,  and  the  vendor  is 
consequently  entitled  to  limit  the  words  which  by  sect.  6  of  that  Act 
would  be  deemed  to  be  included  in  the  conveyance  :  Re  Contract 
hetween  Peck  and  School  Boardfor  London,  [1893]  2  Ch.  315  ;  In  re 
Htighes  and  Ashley's  Contract,  [1900]  2  Ch.  595.  Under  such  a 
contract  made  before  the  Conveyancing  Act,  the  purchaser  was  not 
entitled  to  rights  of  way  not  strictiy  appartenant  :  Bolton  v.  Bolton 
(1879),  11  Ch.  D.  968. 

But  the  context  raay  show  that  the  word  "appur-  Contextmay 
tenances  "  or  other  équivalent  expression,  is  used  in  a  meaning. 
secondary  sensé  of  "usually  held  or  enjoyed  therewith.'' 

Thus,  though  "  land  may  not  be  appartenant  to  a  messuage  by 
the  true  and  proper  définition  of  an  appartenance  :  "  HUlv.  Grange 
(1556),  Plow.  164  a  at  170  a;  yet  on  a  lease  of  a  messuage  "  with  ail 
the  lands  to  the  said  messuage  appertaining  "  the  word  "  apper- 
taining  "  was  **  taken  in  the  sensé  of  '  usually  occupied  '  with  the 
messuage  or  *  lying  to  '  the  messuage,  for  when  *  appertaining  *  is 
placed  with  the  said  other  words  it  cannot  hâve  its  proper  significa- 
tion as  it  is  said  before,  and  therefore  it  shall  hâve  such  signification 
as  was  intended  between  the  parties,  or  else  it  shall  be  void  :  " 
HiU  V.  Grange  (1556),  1  Plowd.  164  a  at  p.  170  a;  Dy.  130b;  and 
a  similar  décision  was  corne  to  in  the  case  of  a  grant  from  the 
Crown  :    Gennings  v.  Lakc  (1629),  Cro.  Car.  168. 

A  conduit  and  the  right  to  go  upon  another's  land  to  mend  it  :  Examples. 
Guy  V.  Broivn  (1601),  Moore,  644  ;  Broivn  v.  Nichols  (1603),  Moore, 
682;  Nicholas  v.  Chamberlain  (1606),  Cro.  Jac.  121;  a  garden, 
Doe  d.  Norton  v.  Webster  (1840),  12  A.  &  E.  442  ;  passed  by  a 
conveyance  of  a  house  "  with  the  appartenances  :  "  2  Wms.  Saund. 
400,  note  (2)  (éd.  1871,  vol.  2,  p.  806,  note  (1)). 

And  in  Morris  v.  Edginton  (1810),  3  Taunt.  24,  a  démise  of  land 
with  ail  ways  belonging  and  appertaining  was  held  to  pass  a  right 
of  way  used  by  the  lessor  over  land  of  his  own.  And  "  appur- 
tenances  "  in  the  habendum  of  a  deed  was  extended  to  include  a  way 
not  strictiy  appurtenant  by  the  words  **  usually  held  and  enjoyed 
therewith  "  in  the  premises  :  James  v.  Plaiit  (1836),  4  A.  &  E.  749  ; 
reversing  S.  C.  sub  nom.  Plant  v.  James  (1883),  5  B.  &  Ad.  791. 

A  grant  of  a  tenement  to  which  has  formerly  been  Be-creation 
appurtenant  a  right  of  common,  which  has  been  extin-  of  common 
guished  by  unity  of  possession,  does  not  re-create  such  by  u^y  of 

possession. 
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right  of  common  if  the  words  "  commons  thereto  appur- 
tenant  *'  are  alone  inserted  in  the  grant,  but  does  re- 
create  such  right  if  the  words  "  commons  therewith 
heretofore  nsed  and  enjoyed  "  are  inserted  in  the  grant. 

In  Saundeys  v.  Oliff  (1598),  Moore,  467  ;  Fort  v.  Ward  (1599), 
Moore,  667  ;  Marsham  v.  Hunier  (1609),  Cro.  Jac.  258  ;  S.  C.  snh 
nom.  Massant  v.  Hanter,  Yelv.  189  ;  sub  nom.  Massam  v.  Hunt, 
1  Brownl.  &  G.  220  ;  sub  nom.  Marsam  v.  Hunter,  2  Brownl.  &  G. 
209  ;  sub  nom.  Marsum  y.  Hunter,  1  Bulstr.  2  ;  sub  nom.  Darson 
V.  Hunter,  Noy,  136;  Cléments  v.  Lambert  (1808),  1  Taunt.  205; 
the  Word  **appertaining  "  alone  being  used,  no  right  of  common  waa 
created;  but  in  Bradshaiv  v.  Eyre  (1598),  Cro.  Eliz.  570;  Worledg 
V.  Kingswel  (1601),  Cro.  Eliz.  794;  2  And.  168  ;  Grymesv.  Peacock 
(1609),  Bulstr.  17;  the  words  '*  heretofore  used  and  enjoyed 
therewith  **  were  used,  and  a  right  of  common  was  created. 
Since  1882.  In  grants  since  1882  the  gênerai  words  deemed  to  be  included  in 

the  grant  by  sect.  6  (i.)  of  the  Conveyancing  and  Law  of  Property 
Act,  1881  (44  &  45  Vict.  c.  41)  which  do  not  include  the  word 
'^  heretofore,"  are  not  sufficient  to  re-create  the  right  unless  it  was 
actually  enjoyed  at  the  time  of  the  grant:  Hall  y.  Byron  (1877), 
4  Ch.  D.  667,  the  gênerai  words  in  the  grant  in  which  case  are 
indistinguishable  from  those  in  the  Act. 

A  re-grant  by  copy,  whether  with  or  without  any  gênerai  words, 
of  a  copyhold  tenement  whicH  has,  by  forfeiture  or  otherwise, 
become  vested  in  the  lord,  of  course  vests  in  the  tenant  the 
customary  rights  of  common  :  Badger  v.  Ford  (1819),  3  B.  &  Aid. 
153.  But  on  the  other  hand  the  enfranchisement  of  a  copyhold 
extinguishes  ail  rights  of  common  in  the  lord's  lands  :  Fort  y.  Ward 
(1599),  Moore,  667  ;  Marsham  v.  Hu7iter  (1609),  Cro.  Jac.  253  ;  S.  C. 
sub  nom.  Massam  v.  Hunter,  Yelv.  189  ;  sub  nom.  Massam  v.  Hmit, 

1  Brownl.  &  G.  220  ;  sub  nom.  Marsam  v.  Hunter,  2  Brownl.  &  G. 
209  ;  s^ib  nom.  Marsum  v.  Hunter,  1  Bulstr.  2  ;  sub  nom.  Darson  v. 
Hunter,  Noy,  136  ;  Crowther  v.  Oldjield  (1704),  Holt,  146  ;  but  in 
Styantv.  Staker  (1691),  2  Vern.  250,  where  the  lord  had  enfranchised 
**  with  ail  commons  thereto  belonging  or  appertaining,"  it  was  held 
that  the  rights  of  common  were  not  extinguished  in  equity.  (But 
quaere  whether  the  deed  was  not  in  fact  rectified  by  inserting  a 
grant  of  common  :  see  the  note  at  the  end  of  the  report.) 

Customary  The  release  of  seignorial  rights  over  customary  freeholds  does 

freebolds.         not  extinguish  the  rights  of  common  :  Banng  v.  Abingdon,  [1892] 

2  Ch  374. 
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A  grant  by  the  lord  of  part  of  his  demesne,  **  together  with  Grantof 
ail  .  .  .  commons  .  .  .  thereto  belonging,'*  does  not  pass  to  the  *^®"^^^®* 
grantee  any  right  of  common,  though  the  occupier  of  the  land  had 
as  lessee  of  the  lord  been  accustomed  to  exercise  rights  of  common 
over  the  lord's  wastes  :    Baring  v.  Abingdon,  [1892]  2  Ch.  874  ; 
but  a  grant  with  similar  gênerai  words  to  the  tenant  of  the  whole 
of  the  land  occupied  by  him  under  a  lease  which  included  '*  reason-  Grantof 
able  common  "  was  held  to  croate  a  right  of  common,  as  the  intention  re^eraion  on 
was  necessarily  to  be  inforred  that   the   tenant  should  take  in 
perpetuity  whatever  he  had  enjoyed  under  the  lease  :   Doidge  v. 
Carpentei'  (1817),  6  M.  tfe  S.  47. 

"  General  words  in  a  grant  must  be  restricted  to  that  Général 
which   the   grantor   had  then"    [i.e.^   at  the   time   of  restricW 
granting  or  contractbg,  infra^  p.  270]  "  the  power  to  g^ntorhaa 
grant,  and  will  not  extend  to  anything  that  he  may  sub-  ^nï^t^* 
sequently  acquire  :  *'  per  Mellish,  L.  J.,  Booth  v.  Alcock 
(1873),  L.  R.  8  Ch.  663  at  p.  667  ;  42  L.  J.  Ch.  557. 

This  principle  applies  also  to  ail  rights  which  are  implied  upon 
the  grant  of  a  tenement  :  Beddington  v.  Atlee  (1887),  35  Ch.  D. 
817. 

Thus,  where  a  builder  who  had  a  contract  for  the  grant  to  him  of 
leases  of  divers  plots  of  land,  which,  however,  was  not  to  be  taken 
as  creating  a  démise,  took  a  lease  of  one  plot  and  transferred  it  to 
the  purchaser,  it  was  held  that  such  purchaser  had  no  right  to 
access  of  light  over  an  adjoining  plot  of  land  which  was  subse- 
quently  to  such  transfer  demised  to  the  builder  :  Quicke  v.  Chapman, 
[1903]  1  Ch.  659. 

Grant  in  1872  by  owner  of  two  tenements,  of  one  to  P.  "  together  ^^^  ^^  ^^\ 
with  ail  ways  to  the  said  tenement  now  or  heretofare  held  or  enjoyed."  ^mentir^ 
Prier  to  1852  the  occupier  of  such  tenement  had  used  a  formed  ï?°^°^® 
private  road,  but  in  1852  he  built  a  wall  which  separated  that 
tenement  from  the  private  road,  and  thenceforth  did  not  use  the 
private  road.   Held,  that  no  right  to  use  the  private  road  passed  by 
the  grant  :  Roe  v.  Siddons  (1888),  22  Q.  B.  D.  224. 

By  the  grant  of  part  of  a  tenement,  ail  those  con-  ofa^tenement 
tinuoTis  and  apparent  easements  over  the  part  retained  Kîi^d 
by  the  grantor,  which  are  necessary  to  the  enjoyment  ^^^^^ 
of  the  part  granted,  and  hâve  before  and  up  to  the  time  ^^^^h  are' 

"^  ^  necessary. 
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of  the  grant  been  used  therewith,  pass  to  the  grantee: 
Wheeldon  v.  Burroivs  (1879),  12  Ch.  D.  31. 

The  Word  ** easement"  is  not  hère  used  in  îts  strict  sensé,  for 
when  the  two  parts  of  the  tenement  are  in  the  same  ownership,  ail 
the  acts  which  the  owner  does  are  referred  to  his  ownership  :  see 
per  Fry,  J.,  Bolton  v.  Bolton  (1879),  11  Ch.  D.  968  at  p.  970. 
The  Word  is  hère  ased  to  mean  a  right  which  would  hâve  been  an 
easement  if  the  several  parts  of  the  tenement  had  belonged  to 
différent  owners. 

'^  There  is  a  distinction  between  easements  such  as  a  right  of  way, 
or  easements  used  from  timeto  time,  and  easements  of  necessity,  or 
continuous  easements.  The  cases  recognise  this  distinction,  and  it 
is  clear  law  that,  upon  a  severance  of  tenements,  easements  used  as 
of  necessity,  or  [sic,  sed  qiiaere,  "  and  easements  which  are  "]  in  their 
nature  continuous,  will  pass  by  implication  of  law  without  any 
words  of  grant  ;  but  with  regard  to  easements  which  are  used  from 
time  to  time  only  [sic,  sed  quaere,  "and  are  not  of  necessity"] 
they  do  not  pass,  unless  the  owner,  by  appropriate  language,  shows 
an  intention  that  they  should  pass  :  "  per  Erle,  C.J.,  Polden  v. 
Bastard  (1865),  L.  R.  1  Q.  B.  156  at  p.  161;  7  B.  &  S.  180; 
35  L.  J.  Q.  B.  92  ;  approved  by  Mellish,  L.J.,  in  Watts  v.  Kelson 
(1871),  L.  R.  6  Ch.  166  at  p.  173. 

By  **  apparent  "  easements  are  meant  **  not  only  those  which  must 
necessarily  be  seen,  but  those  which  may  be  seen  or  known  on  a 
careful  inspection  by  a  person  ordînarily  conversant  with  the 
subject  :  ''  Pyer  v.  Carter  (1857),  1  H.  &  N.  916  at  p.  922. 

By  **  necessary  "  is  meant  necessary  for  the  enjoyment  of  the  tene- 
ment in  its  existing  state  :  Pye^'  v.  Carter  (1857),  1  H.  &  N.  916  at 
p.  922.  It  bas  been  defined  by  Lord  Campbell  (Etvart  v.  Cochrane 
(1861),  7  Jur.  N.  S.  925  ;  4  Macq.  Se.  Ap.  117  at  p  122)  as  "neces- 
sary  for  the  convenient  and  comfortable  enjoyment  of  the  property  as 
it  existed  before  the  time  of  the  grant  "  (Le.,  before  the  severance). 

The  word  **  necessity  "  as  used  in  the  phrases  "  ways  of  neces- 
sity '*  and  **  easements  of  necessity  *'  bas  plainly  a  narrower  meaning 
than  the  word  **  necessary  "  as  used  in  the  phrase  **  easements 
necessary  to  the  reasonable  enjoyment  of  the  property  conveyed.*' 
An  easement  of  necessity  means  "  an  easement  without  which  the 
property  retained  cannot  be  used  at  ail,  and  not  one  merely  neces- 
sary to  the  reasonable  enjoyment  of  that  property  :  "  per  Stirling, 
L.J.,  Union  Lighterage  Co.  v.  London  Graving  Dock  Co.,  [1902]  2 
Ch.  557  at  p.  573;  Bay  v.  Ilazeldine,  [1904]  2  Ch.  17. 
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Where  the  drainage  of  a  tan-yard  ran  into  a  cesspool  in  an^  Drainage, 
adjoining  garden,  and  the  owner  of  both  properties  sold  the  tan- 
yard.    Held  that  the  right  of  drainage  passed  by  the  conveyance  : 
Ewart  V.  Cochrane  (1861),  7  Jur.  N.  S.  925  ;  4  Macq.  Se.  Ap.  117. 

Where  A.  built  a  house  and  let  it  to  B.,  and  afterwards  let  the  Lights. 
adjoining  land  to  C,  it  was  held  that  G.  could  not  block  ap  the 
Windows  of  the  house,  for  no  person  who  claims  the  land  under  the 
builder  can  obstruct  the  lights,  any  more  than  the  builder  himself 
could,  who  cannot  derogate  from  his  own  grant  :  Palmer  v.  Fletcher 
(1663),  1  Lev.  122;  S.  G.  sub  nom.  Palmer  v.  Fleshees,  1  Sidf.  167, 
227  ;  sub  nom.  Palmer  v.  Flessier,  1  Keb.  558,  625,  794  ;  reported 
to  the  contrary,  svh  nom.  Palmer  v.  Fleshees,  Sir  Thos.  Rayra.  87. 
See  also,  to  the  same  effect,  Cox  v.  Matthews  (1672),  1  Vent.  287, 
289;  Compton  v.  Richards  (1814),  1  Price,  27.  In  the  report 
of  Palmer  v.  Fletcher  in  1  Sidf.  167  it  is  said  that  if  A.  lets  two 
adjoining  plots  for  building  to  B.  and  G.,  and  B.  builds  a  house, 
and  afterwards  G.  in  digging  his  cellar  makes  B.'s  house  fall,  B. 
has  no  action  against  G.  The  distinction  between  the  two  cases  is 
that  in  the  iirst  case  the  qicasi-ee^sement  had  been  used  before  the 
severance,  and  therefore  passed  by  the  grant  ;  in  the  latter  case 
the  qttasi-eB^Qement  had  not  been  so  used  and  therefore  did  not  pass. 
It  may  be  doubted,  however,  whether  the  dictum  is  correct.  See 
"  Support"  infrà,  p.  258. 

*'  If  a  man  hâve  a  vacant  pièce  of  ground,  and  build  thereupon, 
and  that  house  has  very  good  lights,  and  he  lets  this  house  to 
another,  and  after  he  builds  upon  a  contiguous  pièce  of  ground,  or 
lets  the  ground  contiguous  to  another,  who  builds  thereupon  to  the 
nuisance  of  the  lights  of  the  first  house,  the  lessee  of  the  first  house 
shall  bave  an  action  upon  the  case  against  such  builder,  &c.,  for 
the  first  house  was  granted  to  him  with  ail  the  easements  and 
delights  then  belonging  to  it  :  "  per  Holt,  G. J.,  Rosewell  v.  Pryor 
(1701),  6  Mod.  116  ;  Holt,  500. 

Where  stables  and  land  were  conveyed,  before  1882,  by  a  grantor 
who  retained  the  soil  of  a  private  road,  on  which  the  stables 
abutted,  on  to  which  doors  in  the  stables  opened,  and  over  which 
Windows  in  the  stables  looked,  and  the  grantor  claimed  the  right  to 
obscure  the  Windows  and  obstruct  the  road,  his  counsel  abandoned 
the  claim  to  obscure  the  Windows,  and  Ghitty,  J.,  said,  *'  where  a 
house  is  granted,  lights  as  enjoyed  by  the  house  at  the  time  of  the 
grant  pass  without  any  express  words,  or  indeed  any  words  what- 
ever,  which  implies  a  grant  of  the  lights  beyond  the  term  '  house  '  ; 
and  of  course  the  same  principle  would  apply  in  ail  its  force  to  a 
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.grant  of  stables  :  '*  Bayley  v.  Great  Western  Ry.  Co.  (1884),  26  Ch.  D. 
484  at  p.  438. 

The  lightSy  however,  must  be  existîng  as  lights,  and  not  mère 
holes  in  a  skeleton  carcase,  which  might  be  adapted  for  use  as 
either  doors  or  Windows  :  Glave  v.  Harding  (1858),  27  L.  J.  Ex.  286. 

The  owner  of  a  field  in  which  there  was  a  watering  place  for 
cattle  supplied  by  a  stream  âowing  through  a  place  called  the  Hop- 
yard,  purchased  the  Hopyard,  and  then  sold  the  field  in  which  the 
watering  place  was.  Held,  that  he  could  not  obstruct  the  flow  of 
water  :  Sury  v.  Pigot  (1626),  Pop.  166  ;  Palm.  444  ;  Tud.  L.  C.  R.  P. 
(4th  éd.)  782;  S.  C.  sub  nom.  Surrey  v.  Piggot,  Noy,  84;  Latch, 
153  ;  sub  nom.  Shury  v.  Piggot,  3  Bulstr.  339  ;  st(b  nom.  Shewry  v. 
Pigott,  Sir  Wm.  Jones,  145.  See,  to  the  same  eflfect,  Canham  v. 
Fisk  (1831),  2  Cr.  &  Jer.  126  ;  2  Tyr.  155;  Wardle  v.  Brocklehurst 
(1860),  8  W.  R.  241. 

Where  the  owner  of  a  property  laid  down  pipes  from  a  tank  to 
cattle  sheds,  and  afterwards  sold  the  cattle  sheds  to  the  plaintiff,  it 
was  held  that  the  défendant,  who  was  a  subséquent  purchaser  of  the 
land  with  the  tank,  was  not  entitled  to  obstruct  the  pipes,  and  that 
the  right  to  an  unobstructed  flow  of  water  through  the  pipes  passed 
to  the  plaintifif  by  implication  without  any  words,  and  also  by  the 
gênerai  words,  **  waters,  watercourses  .  .  .  with  the  same  .  .  . 
used,  enjoyed  :  "  Watts  v.  Kelson  (1870),  L.  R.  6  Ch.  166. 

But  where  the  watercourse  was  an  artificial  millstream  and  pond 
at  which  the  owner  of  the  mill  and  an  adjoining  farm  had  watered 
his  cattle,  and  afterwards  the  owner  sold  the  farm,  which  abutted 
on,  but  did  not  include  any  part  of,  the  stream  or  pond,  it  was  held 
that  no  right,  either  by  implied  grant  or  under  the  gênerai  words 
incorporated  in  the  conveyance  by  sect.  6  of  the  Conveyancing  and 
Law  of  Property  Act,  1881  (44  &  45  Vict.  c.  41),  to  hâve  the  flow  of 
water  maintained,  passed  to  the  purchaser  of  the  farm,  for  the 
stream  and  pond  were  formed  for  the  temporary  purposes  of  the 
mill  only  :  Burrows  v.  Lang,  [1901]  2  Ch.  502. 

And  a  grantor  may  intercept  water  which  is  percolating  through 
his  retained  lands  towards  lands  granted  by  him:  M^Nab  v. 
Robertson,  [1897]  A.  C.  129. 

In  a  grant  of  land  is  implied  a  grant  of  the  right  to  subjacent 
and  adjacent  support  sufficient  to  support  the  land  in  its  then  state, 
or  in  the  state  for  the  purpose  of  putting  it  into  which  the  grant  îs 
made  :  Caledonian  Ry.  Co.  v.  Sprot  (1856),  2  Macq.  449;  cf.  ElUott 
V.  North  Easteim  Ry.  Co.  (1863),  10  H.  L.  C.  333  ;  Aspden  v.  Seddon 
(1875),  L.  R.  10  Ch.  394;  Rigiyy  v.  Bennett  (1882),  21  Ch.  D.  559. 
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But  in  the  case  of  purchases  made  compulsorily  under  statutory 
powers,  the  right  to  support  dépends  on  the  statutory  provisions,  if 
any,  in  that  behalf. 

"  If  the  conveyance  is  made  for  the  express  purpose  of  having 
buildings  erected  upon  the  land  so  granted,  a  contract  is  implied 
on  the  part  of  the  grantor  to  do  nothing  to  prevent  the  land  from 
being  used  for  the  purpose  for  which,  to  the  knowledge  of  the 
grantor,  the  conveyance  is  made:  '*  per  Page  Wood,  V.-C,  North 
Eastem  Ey.  Co.  v.  EUiott  (1860),  1  J.  *fe  H.  145  at  p.  153. 

But  this  principle  does  not  require  the  maintenance  of  an  Accidentai 
accidentai  condition  of  things  existing  at  the  date  of  the  conveyance, 
e.g.,  the  grantee  of  land  is  not  entitled  to  prevent  the  grantor  from 
draining  a  drowned  mine  which  adjoins  or  subjoins  the  land 
granted,  and  thereby  depriving  the  grantee  of  the  support  of  the 
water  :  Ibid. 

Nor  does  it  prevent  a  person  claiming  imder  the  grantor  from  Support  from 
draining  the  retained  land,  even  though  by  so  doing  he  deprives  waterf^^ 
the  grantee  of  the  support  of  the  water  which  was  contained  in  the 
granted  land  :  Popplewell  v.  Hodkinson  (1869),  L.  R.  4  Ex.  248  ; 
but  this  exception  only  applies  to  water  and  not  to  silt  :  Jordeson  v. 
Sutton,  Southcoates  and  Drypool  Gas  Co.,  [1899]  2  Ch.  217  ;  nor 
to  pitch:  Trinidad  Asphalt  Co.  v.  Amsard,  [1899]  A.  C.  594;  in 
neither  of  which  cases,  however,  did  the  abstractor  claim  under  the 
grantor. 

A  right  of  way  is  not  a  "  continuons  and  apparent  "  easement  Right  of 
within  the  above  proposition.  continuons 

It  used  to  be  the  law  that  by  the  grant  of  a  part  of  a  tenement  and  apparent 

easement 

no  discontinuons  easement  over  the  part  retained  by  the  grantor, 

other  than  a  way  of  necessity,  passed  to  the  grantee  if  the  convey-. 

ance  contained  no  gênerai  words,  or  only  the  word  **  appurtenances  " 

or  its  équivalent,  but   discontinuons  easements  did    pass  if  the 

conveyance  contained  the  words  **  therewith  used  or  enjoyed  "  or 

theîr  équivalent,  and  this  is  still  the  law  except  with  regard  to  a  uniess  over 

right  of  way  over  a  formed  road,  as  to  which  see  infra^  p.  260.  ^"° 

"  It  has  been  decided  over  and  over  again  that  where  an  ease- 
ment has  become  extinct  by  unity  of  ownership,  and  the  owner 
wishes  to  grant  the  easement  with  the  premises  to  which  it  was 
formerly  appurtenant,  he  must  use  language  to  show  that  he 
intended  to  create  the  easement  de  novo.  If  you  convey  the  close, 
with  ail  ways  thereto  belonging  and  appertaining,  the  easement  will 
not  pass,  except  in  a  case  of  a  way  of  necessity,  where  such  a  way 
would  pass  without  any  words  of  grant  of  ways.  ...  If  in  the  case 

17—2 
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of  an  easement  extinguished  by  unity  of  ownership,  a  man  grants 
the  land  to  which  before  the  extinguishment  the  right  of  common 
was  afctached,  and  uses  only  the  words  *  appertaîning  '  and  *  belong- 
ing,'  the  right  will  not  pass,  thèse  words  not  being  sufficient  to 
revive  the  right.  There  are,  however,  apt  words  for  the  purpose  of 
passing  such  an  easement  ;  and  if  you  will  only  insert  the  words 

*  or  therewith  used  and  enjoyed/  the  right  would  pass.    It  has  been 
"  BeiongiDg."    said  at  the  Bar  that  there  is  a  distinction  between  *  belonging  '  and 

*  appertaining  '  ;  it  is  the  first  time  that  I  hâve  heard  of  such  a 
distinction  :  "  per  Bayley,  B.,  Barlow  v.  Rhodes  (1883),  1  Cr.  &  M. 
489  at  p.  448.  See,  to  the  same  effect.  Plant  v.  James  (1888),  5 
B.  &  Ad.  791  ;  2  Nev.  &  M.  517  ;  S.  C.  siib  novi.  James  v.  Plant  in 
error  (1886),  6  Nev.  &  M.  282  ;  4  A.  &  E.  749  ;  Worihington  v. 
Gimson  (1860),  2  El.  &  El.  618  ;  29  L.  J.  Q.  B.  116  ;  and  the 
remarks  of  Kelly,  C.B.,  in  Langley  v.  Hammond  (1868),  L.  R.  8  Ex. 
161  ;  but  thèse  cases  must  be  considered  as  now  overruled,  so  far 
as  they  are  inconsistent  with  the  proposition  stated  below  as  to 
rights  of  way  over  formed  roads.    For  it  is  now  law  that — 


Bight  of  way 
over  formed 
road  passes 
as  incident 
to  land. 


"  If  one  person  ovms  both  Whiteacre  and  Blackacre, 
and  if  there  be  a  made  and  visible  road  over  Whiteacre 
and  that  has  been  used  for  the  purpose  of  Blackacre  in 
such  a  way  that,  if  the  two  tenements  belonged  to  several 
ovmers,  there  vrould  hâve  been  an  easement  in  favour  of 
Blackacre  over  Whiteacre,  and  the  owner  aliened  Black- 
acre to  a  purchaser  retaining  Whiteacre,  then  the 
grant  of  Blackacre,  either  ^  with  ail  rights  usually  enjoyed 
vrith  it  '  or  ^  with  ail  rights  appertaining  to  Blackacre,' 
or  probably  the  mère  grant  of  Blackacre  itself  without 
gênerai  words,  carries  a  right  of  way  over  Whiteacre  :  " 
per  Fry,  L.J.,  Ballet/  v.  Great  Western  Ry.  Co.  (1884), 
26  Ch.  D.  434  at  p.  457  ;  Brown  v.  Alabaster  (1887),  37 
Ch.  D.  490. 


Road  must  be 
formed. 


The  way  must  be  over  a  defined  and  formed  road  :  per  Bramwell, 
B.,  Langley  v.  Hammond  (1868),  L.  E.  8  Ex.  161  at  p,  171  ;  per 
Mellish,  L.J.,  Watts  v.  Kehon  (1871),  L.  E.  6  Ch.  166  at  pp.  172, 
174  ;  per  Lush,  J.,  Kay  v.  Oxley  (1875),  L.  E.  10  Q.  B.  360  at 
p.  370  ;  and  per  Fry,  J.,  Barkshire  v.  Gmbh  (1881),  18  Ch.  D.  616 
at  p.  622.     Thomson  v.    Waterlow   (1868),   L.  E.   6  Eq.   36,   is 
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dîstînguishable  on  the  ground  that,  as  appears  from  other  reports, 
there  was  not  a  formed  road  :  see  87  L.  J.  Ch.  495  at  p.  498  ; 
18  L.  T.  545  at  p.  547  ;  and  16  W.  E.  686  at  p.  687. 

If  the  convenience  of  use  ceases  upon  the  severance,  the  right  of  And  must  bo 
way  will  not  pass  :  per  Eomilly,  M.E.,  Thomson  v.  Waterlotv  (1868),  forsevered 
L.  E.  6  Eq.  36  at  p.  41  ;  and  per  Blackburn,  J.,  Kay  v.  Oxley  (1875),  tenement. 
L.  E.  10  Q.  B.  860  at  pp.  866,  867  ;    distinguishing  Langley  v. 
Hammond  (1868),  L.  E.  8  Ex.  161  on  this  ground. 

Chitty,  J.,  seems  to  hâve  doubted  whether  the  mère  grant  of 
Blackacre,  without  any  gênerai  words  at  ail,  would  pass  the  right  of 
way:  see  Re  Contract  hetween  Peck  and  School  Board  for  London, 
[1898]  2  Ch.  815  at  p.  822.  On  the  other  hand,  it  was  held  by 
the  Court  of  Appeal  in  Foi'd  v.  Metropolitan  Ry.  Co.  (1886), 
17  Q.  B.  D.  12  (a  case  which  was  not  cited  to  Chitty,  J.)  that 
where  a  railway  company  had  interfered  with  a  right  of  access 
to  certain  rooms,  which  was  not  a  way  of  necessity,  an  arbi- 
trator  was  entitled  to  give  compensation  for  such  interférence, 
as  the  right  of  access  was  in  the  nature  of  a  continuons  and 
apparent  easement  which  passed  under  the  démise  of  the  rooms, 
though  such  démise  contained  no  express  grant  of  any  mode  of 
access. 

It  makes  no  différence  whether  the  way  or  other  right  existed  as  Immaterial 
a  légal  easement  in  respect  of  the  alleged  dominant  tenement  ment  existed 
before  the  two  tenements  became  united  in  possession  or  was  first  ^^^re  unity 
used  during  the  unity  of  possession,  and  the  décision  of  Eomilly, 
M.E.,  in  Thomson  v.  Waterlow  (1868),  L.  E.  6  Eq.  86,  and  the 
dicta  of  Kelly,  C.B.,  in  Langley  v.  Hammond  (1868),  L.  E.  8  Ex. 
161,  to  the  contrary  are  overruled  :  Watts  v.  Kelson  (1871),  L.  E.  6 
Ch.  166  ;  Kay  v.  Oxley  (1875),  L.  E.  10  Q.  B.  860  ;  Barkshire  v. 
Grubb  (1881),  18  Ch.  D.  616;  they  are  also  inconsistent  with  the 
earlier  Scots  case  of  Ewart  v.  Cochrane  (1861),  7  Jur.  N.  S. 
925  ;  4  Macq.  117,  which  was  not  cited  in  Thomson  v.  Waterlow 
or  Langley  v.  Hammond.  **But  it  makes  a  great  différence  as 
matter  of  évidence  on  the  question  whether  the  way  "  or  other 
right  *'  was  used  and  enjoyed  as  appurtenant  :  "  per  Blackburn,  J., 
Kay  V.  Oxley  (1875),  L.  E.  10  Q.  B.  868  at  p.  867  ;  for  a  way  from 
close  A.  over  close  B.  used  before  unity  of  possession  would 
probably  be  a  defined  way,  as  no  man  would  be  likely  to  allow  his 
neighbour  to  pass  over  his  land  in  any  direction  that  he  liked,  and 
would  probably  be  for  the  convenience  of  close  A.  after  severance, 
as  it  must  hâve  been  for  its  convenience  before  unity  of  possession, 
and  therefore  proof  of  user  before  unity  of  possession  is  strong . 
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Enjoyinent 
by  verbal 
permission. 


Wayof 
necessity. 


Grantor's 
land  need  not 
snrroand  the 
close. 


évidence  that  the  way  is  sufficiently  defined,  and  that  it  will  be 
convenient  af ter  severance. 

The  gênerai  words  incorporated  in  conveyances  by  the  Convey- 
ancing  and  Law  of  Property  Act,  1881  (44  &  45  Vict.  c.  41),  s.  6, 
pass  to  a  purchaser  rights  of  way  actually  enjoyed  by  him  at  the 
date  of  the  conveyance  by  verbal  permission  only  of  the  vendor  : 
International  Tea  Stores  Co.  v.  Hohhes,  [1903]  2  Ch.  165,  which  was 
the  case  of  a  leaseholder  purchasing  the  freehold  reversion,  the 
vendor  being  owner  of  adjoining  land  also,  and  having  allowed 
the  lessee  by  verbal  permission  to  go  over  such  adjoining  land. 

"  A  right  of  way  of  necessity  passes  as  incident  to  the 
grant  "  {i.e.^  without  any  express  vrords),  "  for  without  it 
he  cannot  dérive  any  benefit  from  the  grant.  So  it  is 
where  he  grants  the  land  and  reserves  the  close  to  him- 
self  :^'  1  Wms.  Saund.  323,  n.  (éd.  1871  p.  570)  ;  Tud. 
L.  C.  Eeal  P.,  4th  éd.  754  ;  see  Pinnington  v.  Galland 
(1853),  9  Exch.  1. 

The  following  are  some  of  the  early  cases  relating  to  ways  of 
necessity:  Jorden  v.  Atwood  (1605),  Owen,  121;  Clarke  v.  Rugge 
(1607),  2  Roll.  Abr.  60,  pi.  17,  18;  S.  C.  mb  nom.  Clark  v.  Cogge, 
Cro.  Jac.  170;  Packer  v.  Welsted  (1657),  2  Sidf.  89,  111  ;  Duttonv. 
Taylar  (1699),  2  Lut.  1487  ;  Nel.  Lut.  477  ;  Staple  v.  Heydon 
(1703),  6  Mod.  1. 

It  bas  been  decided  that  the  grantor's  land  must  entirely  surround 
the  land  granted,  otherwise  no  way  of  necessity  arises  :  Titchmarsh 
V.  Royston  Water  Co.,  (1900)  48  W.  E.  201;  but  this  décision 
cannot  be  supported,  and  there  are  authorities  to  the  contrary,  viz.: 
2  EoU.  Abr.  60,  pi.  18  ;  Pinnington  v.  Galland  (1853),  9  Exch.  1, 
where  the  right  of  way  arose  upon  the  contemporaneous  sale  to 
différent  purchasers  of  the  alleged  dominant  and  servient  tenements, 
but  the  dominant  tenement  was  not  surrounded  on  ail  sides  by  land 
of  the  grantor;  and  the  dictmn  of  Blackburn,  J.,  in  Pearson  v. 
Spencer  (1861),  1  B.  &  S.  571  at  pp.  582  and  584,  where  he  said  : 
**It  was  not  disputed  .  .  .  that  inasmuch  as  the  portion  of  the 
farm  bequeathed  to  Abraham  was  surrounded  by  the  property  of 
third  persons,  so  that  there  was  no  access  to  it  at  ail  except  by 
Crossing  the  other  property  of  the  testator,  which  he  bequeathed  to 
John  Pearson,  some  way  of  necessity  must  be  given  over  John 
Pearson's  farm  :  "  p.  582.  "  When,  as  in  the  présent  case,  property 
devised  or  granted  is  land-locked,  and  there  is  no  other  way  of 
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getting  at  it  withont  being  a  trespasser,  so  that  it  cannot  be  enjoyed 
without  a  way  of  some  sort  over  the  lands  of  the  testator  or  grantor, 
it  is  clear  that  a  way  of  necessity  is  created  de  novo:'*  p.  584. 
It  may  be  observed  that  neither  Pinnington  v.  Galland  nor  Pearson 
V.  Spencer  was  referred  to  in  Titchmarsh  v.  Royston  Water  Co. 

A  way  of  necessity  only  arises  on  severance  by  grant  (or  by  Wayof 
devise  :  Pearson  v.  Spencer  (1861),  1  B.  &  S.  571  ;  (1868),  3  B.  &  S.  "r'^on ''''^^ 
761);  such  a  way  does  not  arise  if  the  severance  be  by  escheat  :  grantor 
Proctor  V.  Hodgson  (1855),  10  Exch.  824  ;   or  by  the  Statute  of  '*^^^®- 
Limitations:  Wilkes  v.  Greenway  (1890),  34  Sol.  Journ.  678  ;  The 
Times,  July  30th,  1890,  8  d. 

And  where  the  grantor  was  trustée  of  the  land  sold,  and  there  if  grantor 
was   no  access  thereto  but  over  land  of  which  he  was  bénéficiai  ^^^^^' 
owner,  it  was  held  that  the  grantee  had  a  right  of  way  over  the 
grantor's  own  land  :  Howton  v.  Frearson  (1798),  8  T.  R.  50. 

A  way  of  necessity  which  passes  to  the  grantee  is  limited  to  user  Extent  of 
thereof  for  the  purposes  for  which  the  land  granted  was  used  at  ^^g^f^. 
the  time  of  the  grant  (see  per  Jessel,  M.R.,  Coiporation  of  London 
V.  Riggs  (1880),  18  Ch.  D.  798  at  pp.  807,  808)  ;  but  if  the  grant  was 
for  a  spécial  purpose  it  can  at  any  rate  be  used  also  for  the  purposes 
for  which  the  land  was  granted  :  Serffv.  Acton  Local  Board  (1886), 
81  Ch.  D.  679. 

It  bas  been  suggested  that  a  right  of  way  which  arises  by  Wayof 
necessity  ceases  when  the  necessity  for  using  it  ceases,  and  Holmes  i^^ll^  ^ 
V.  Goring  (1824),  2  Bing.  76  ;  9  Moo.  166,  has  been  cited  as  an 
authority  for  this  proposition;  but  if  the  case  is  carefully  examined 
it  will  be  seen  that  it  is  not  really  an  authority  for  any  proposition 
other  than  that  there  must  be,  at  the  time  of  the  grant,  actual 
necessity  for  the  way,  and  on  that  case  Parke,  B.,  has  remarked  : 
"  The  extent  of  the  authority  of  Holmes  v.  Goring  is  that,  admitting 
a  grant  in  gênerai  terms,  it  may  be  construed  to  be  a  grant  of  a 
right  of  way  as  from  time  to  time  may  be  necessary.  [  should 
bave  thought  it  meant  as  much  a  grant  for  ever  as  if  expressly 
inserted  in  a  deed,  and  it  struck  me  at  that  time  that  the  Court  was 
wrong — but  that  is  not  the  question  now."  And  Alderson,  B. 
remarks  :  "  Probably  if  this  case  be  taken  to  a  Court  of  Error, 
Holmes  v.  Goring  will  be  reviewed  :  "  Proctor  v.  Hodgson  (1855),  10 
Exch.  824  at  pp.  827,  828. 

When  on  a  grant  of  land  there  arises  by  implication  either  a  Grantor 
grant  or  a  réservation  of  a  way  of  necessity,  the  grantor  is  entitled  ^^^^  ^^® 
to  détermine  where  the  way  is  to  be  ;  see,  as  to  grants,  Clarke  v. 
Rugge  (1607),  2  RoU.  Abr.  60  pi.  17  ;  as  to  réservations,  Packei-  v. 
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Way  of 
necessity  is 
alwajs  the 


Ko  implied 
réservation 
in  favour  of 
grantor  of 
part  of 
tenementf 
except  way  of 
necessity,  or 
over  formed 
roadf  and 
reciprocal 
easements  of 
support  and 
drainage. 


Raie 

applies  to 
mortgages. 


Welsted  (1657),  2  Sidf.  89,  111.  "  In  each  case  it  appears  to  hâve 
been  thought  that  the  person  by  whose  act  the  way  was  created 
was  subsequently  to  sélect  the  way,  subject  only  to  this,  that  it 
should  be  a  convenient  way  :  *'  per  Blackbum,  J.,  Pearson  v.  Spencer 
(1861),  1  B.  &  S.  571,  at  p.  585,  followed,  in  the  case  of  a  way 
incident  to  a  grant,  in  Bolton  v.  Bolton  (1879),  11  Ch.  D.  968. 

A  way  of   necessity  once  created  must  remaîn  the 
same  way  so  long  as  it  exists. 

'*  It  seems  to  as  settled  by  modem  authority  that  the  gronnd  on 
which  the  way  of  necessity  is  created  is  that  a  convenient  way  is 
impliedly  granted  as  a  necessary  incident.  It  is  observed  by  Parke,B., 
in  Proctory.  Hodgson  (1855),  10  Exch.  824  at  p.  828,  that  the  extent 
of  the  authority  of  Holmes  v.  Goring  (1824),  2  Bing.  76  :  9  J.B. 
Moo.  166,  is  that  though  it  is  a  grant  it  may  be  construed  to  be  a 
grant  of  such  a  right  of  way  as  from  time  to  time  may  be  nec^saiy. 
He  adds,  '  I  should  hâve  thought  it  meant  as  much  a  grant  for 
ever  as  if  expressly  inserted  in  a  deed,  and  it  struck  me  at  the  time 
that  the  Court  was  wrong.'  We  certainly  do  not  feel  inclined  to 
extend  the  authority  of  Holmes  v.  Goring,  so  far  as  to  hold  that 
the  person  into  whose  possession  the  servient  tenement  cornes  may 
from  time  to  time  vary  the  direction  of  the  way  of  necessity  at  his 
pleasure  so  long  as  he  substitutes  a  convenient  way.  We  tbink  we 
must  hold  that  the  way  of  necessity  once  created  must  remain  tiie 
same  way  as  long  as  it  continues  at  ail  :  ''  per  Blackbom,  J., 
Pearson  v.  Spencer  (1861),  1  B.  &  S.  571  at  p.  584. 

In  the  absence  of  express  stipulation,  the  grantor  of 
part  of  a  tenement  retains  no  rights  of  any  nature  over 
the  part  granted  :  Suffield  v.  Brovm  (1864),  4  De  G.  J. 
&  S.  185  at  p.  194;  Wheeldon  v.  Burrows  (1879), 
12  Ch.  D.  31  ;  Union  Lighterage  Co,  v.  London  Gravmg 
Dock,  [1901]  2  Ch.  300  ;  [1902]  2  Ch.  557  ;  Ray  v. 
Hazeldine,  [1904]  2  Ch.  17;  except  (i.)  a  way  of  necessity, 
(ii.)  a  right  of  way  over  a  formed  road,  where  the  retained 
part  of  the  tenement  is  leased  at  the  time  of  the  grant, 
and  probably  even  if  it  is  not,  and  (iii.)  reciprocal  ease- 
ments of  support  and  drainage. 

The  rule  applies  where  the  part  granted  is  only 
granted  by  way  of  mortgage  :  Taws  v.  KnowleSy  [1891] 
2  a  B.  564. 
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In  Pyei'  v.  Carter  (1857),  1  H.  &  N.  916,  it  was  held  that,  on  the 
sale  of  part  of  a  tenement,  there  was  implied  in  favour  of  the 
vendor  a  réservation  of  an  apparent  and  continuons  easement, 
annexed  in  enjoyment  to  the  part  reserved,  over  the  part  sold  ;  in 
fact,  that  there  is  no  distinction  between  an  implied  réservation 
and  an  implied  grant.  Although  this  décision  was  approved  by 
Mellish  and  James,  L.JJ.,  in  WatU  v.  Kelson  (1870),  L.  E.  6  Ch.  166, 
its  principle  was  over-ruled  in  White  v.  Bms  (1862),  7  H.  &  N.  722, 
and  the  décision  itself  was  strongly  disapproved  by  Lord  West- 
bury,  C,  in  Suffield  v.  Brmcn  (1864),  4  De  G.  J.  &  S.  185  ;  by  Lord 
Chelmsford,  C,  in  Crossley  dt  Sons  y.  Lightoicler  (1867),  L.  R.  2  Ch. 
478  ;  and  by  the  Court  of  Appeal  in  mieeldon  v.  Burrows  (1879),  12 
Ch.  D.  SI,  on  the  ground  that  no  man  should  be  allowed  to 
derogate  from  his  own  grant,  and  it  must,  it  is  submitted,  be  con- 
sidered  as  having  been  over-ruled,  unless  it  can  be  upheld  on  the 
grounds  stated  by  Thesiger,  L.J.,  in  Mheeldon  v.  Bun-ows  (1879), 
12  Ch.  D.  81  at  p.  59. 

Where  a  man  having  a  close  surrounded  by  his  own  land,  grants  Exception  of 
the  close  to  another  in  fee,  for  life,  or  years,  the  grantee  shall  hâve  ^^^f^y 
a  right  of  way  to  the  close  over  the  grantor's  land  as  incident  to  the 
grant  ;  for  without  it  he  cannot  dérive  any  benefit  from  the  grant. 
"  So  it  is  where  he  grants  the  lands  and  reserves  the  close  to  him- 
self  :  "  Pomfret  v.  Ricroft,  1  Wms.  Saund.  323  (éd.  1871,  p.  568), 
note  6,  citing  Clarke  v.  Rvgge  2  RoU.  Abr.  60,  pi.  17,  18,  S.  C.  sub 
nom.  Clarke  v.  Cogge  (1607),  Cro.  Jac.  170;  Jorden  v.  Attcood 
(1605),  Owen.  121  ;  Staple  v-  Heydon  (1708),  6  Mod.  1  ;  Hoîvton  v. 
Frearson  (1798),  8  T.  E.  50.  This  note  is  cited  with  approval  by 
Martin,  B.,  in  the  judgment  of  the  Court  in  Pinnington  v.  Garland 
(1853),  9  Exch.  1,  where  he  adds  (at  p.  12)  :  '*  It  no  doubt  seems 
extraordinary  that  a  man  should  hâve  a  right  which  certainly 
derogates  from  his  own  grant  ;  but  the  law  is  distinctly  laid  down 
to  be  so,  and  probably  for  the  reason  given  in  Dutton  v.  Taylor 
((1699),  2  Lutw.  1487),  that  it  was  for  the  public  good,  as  other- 
wise  the  close  surrounded  would  not  be  capable  of  cultivation." 
See  also  Wheeldm  v.  Burrows  (1879),  12  Ch.  D.  31  at  p.  49. 

Although  nothing  but  a  way  of  necessity  is  impliedly  reserved  to  Building 
the  vendor,  yet  spécial  words  in  the  grant  or  spécial  circumstances  schemes. 
known  to  the  grantee  at  the  time  of  the  grant  may  show  that  rights, 
other  than  rights  strictly  of  necessity,  are  reserved  to  the  grantor. 
Thus,  it  has  been  held  that  on  the  sale  of  land  to  a  purchaser,  who  had 
notice  that  adjoining  land  belonging  to  the  vendor  was  to  be  laid  out 
for  building  in  a  manner  which  would  make  a  way  over  the  purchased 
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Way.  land  necessary  to  the  veiidor,  such  rîght  of  way  was  reserved  to  the 

vendor  by  implication  :  Davies  v.  Sear  (1869),L.  K.  7  Eq.  427  ;  and 
in  a  case  in  which  the  lessee  of  several  plots  of  land,  in  the  lease 
of  each  of  which  was  a  covenant  to  build  in  accordance  with 
certain  plans,  built  thereon,  in  accordance  with  those  plans,  a  large 
warehouse,  which  was  capable  of  being  subdivided  into  several 
blocks  each  capable  of  being  used  as  a  separate  building,  it  was 
held  that  the  mortgagee  of  one  of  the  blocks  who  had  foreclosed, 
but  whose  mortgage  contained  a  récital  of  the  building  scheme  and 

Lights.  a  covenant  to  complète  in  accordance  therewith,  could  not  interfère 

with  the  access  of  light  to  the  other  blocks  :  Rusaell  v..  Watts  (1885), 
10  Ap.  Ca.  590,  in  which  case  Lord  Selborne,  L.C.,  said  (at  p.  602)  : 
"  If  on  a  sale  and  conveyance  of  land  adjoining  a  house  to  be  built 
by  the  vendor,  it  is  mutually  agreed  that  one  of  the  outer  walls  of 
that  house  may  stand  (whether  wholly  or  partly  I  think  is  imma- 
terial),  within  the  verge  of  the  land  sold,  and  shall  hâve  in  it 
particular  Windows  opening  upon  and  overlooking  the  land  sold, 
and  if  the  house  is  erected  accordingly,  can  the  purchaser  after- 
wards  build  upon  the  land  sold  so  as  to  prevent  or  obstruct  the 
access  of  light  to  those  Windows  ?  I  should  hâve  been  prepared  to 
décide  that  he  could  not,  even  if  there  had  been  no  such  authorities 
SksPalmer  v.  Fletcher  (1663),  1  Lev.  122;  Swansborough  v.  Corenti-y 
(1832),  9  Bing.  305  ;  Compton  v.  Richards  (1814),  1  Price,  27  ;  Allen  v. 
Taylor  (1880),  16  Ch.  D.  355." 

o/^^^ty*^       In  The  Corporation  of  London  v.  lîiggs  (1880),  18  Ch.  D.  798,  the 

reserved.  question  arose  what  was  the  extent  of  a  way  of  necessity  impliedly 
reserved  to  the  grantor.  It  was  held  by  Jessel,  M.R.,  citing 
Gayford  v.  Moffatt  (1868),  L.  R.  4  Ch.  133,  that  the  right 
of  way  must  be  limited  to  that  which  is  necessary  at  the  time 
of  the  grant  ;  that  is,  the  owner  must  be  supposed  to  take  a 
re-grant  to  himself  of  such  a  right  of  way  as  would  enable 
him  to  use  the  reserved  close  as  it  was  at  the  time  of  the  grant. 
**  That  appears  to  me  to  be  the  meaning  of  a  right  of  way  of 
necessity.  If  you  imply  more,  you  reserve  to  him  not  only  that 
which  enables  him  to  enjoy  the  thing  he  bas  reserved  as  it  is,  but 
that  which  enables  him  to  enjoy  it  in  the  same  way  and  to  the 
same  extent  as  if  he  reserved  a  gênerai  right  of  way  for  ail  pur- 
poses:  that  is — as  in  the  case  I  hâve  before  me — a  man  who 
reserves  two  acres  of  arable  land  in  the  middle  of  a  large  pièce  of 
land  is  to  be  entitled  to  cover  the  reserved  land  with  bouses,  and 
call  on  his  grantee  to  allow  him  to  make  a  wide  metalled  road  up 
to  it.     I  do  not  think  that  is  a  fair  meaning  of  a  way  of  necessity  ; 
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I  think  it  must  be  limited  by  the  necessity  at  the  time  of  the  grant  ; 
and  tbat  the  man  who  does  not  take  the  pains  to  secure  an  actual 
grant  of  a  right  of  way  for  ail  purposes  is  not  entitled  to  be  put  in  a 
better  position  than  to  be  able  to  enjoy  that  which  he  had  at  the 
time  the  grant  was  made.  I  am  not  aware  of  any  other  principle 
on  which  this  case  can  be  decided.  I  may  be  met  by  the  objection 
that  a  way  of  necessity  must  mean  something  more  than  what  I 
bave  stated,  because,  where  the  grant  is  of  the  enclosed  pièce,  the 
grantee  is  entitled  to  use  the  land  for  ail  purposes,  and  should 
therefore  be  entitled  to  a  right  of  way  commensurate  with  bis  right 
of  enjoyment.  But  there  again  the  grantee  bas  not  taken  from  the 
grantor  any  express  grant  of  a  right  of  way  ;  and  ail  he  can  be 
entitled  to  ask  is  a  right  to  enable  him  to  enjoy  the  property  granted 
to  him  as  it  was  granted  to  him.  It  does  not  appear  to  me  that  the 
grant  of  the  property  gives  any  greater  right.  But  even  if  it  did, 
the  principle  applicable  to  the  grantee  is  not  quite  the  same  as  the 
principle  applicable  to  the  grantor;  and  it  might  be  that  the  grantee 
obtains  a  larger  way  of  necessity — though  I  do  not  think  he  does — 
than  the  grantor  does  under  the  implied  re-grant  :  "  Ibid.  at  p.  807. 

A  way  of  necessity  means  a  way  without  which  there  is  no  access  Exception  of 
to  the  land  in  question,  and  so  where  an  owner  of  two  tenements  f^rm^road. 
granted  one,  including  a  passage,  which  had  been  used  as  a  means 
of  access  to  the  other,  it  was  held  that  he  had  no  right  of  access  over 
snch  passage  to  the  retained  tenement,  it  not  being  a  way  of 
necessity,  though  the  convenient  and  usual  mode  of  access  :  Dodd  v. 
Burchell  (1862),  1  H.  &  C.  113  ;  8  Jur.  1180  ;  but  in  Thornaa  v. 
Oicen  (1887),  20  Q.  B.  D.  225,  it  was  held,  in  a  similar  state  of  cîr- 
cnmstances,  except  that  the  retained  tenement  was  at  the  time  of 
the  grant  in  lease,  that  a  subséquent  lessee  of  the  retained  tene- 
ment had  a  right  of  way  over  the  passage,  which  was  a  formed 
road,  under  a  lease  of  the  retained  tenement  and  its  appurtenances. 
"It  is  urged  that  alike  in  implied  réservations  and  in  implied 
grants,  a  rule  exists  to  this  effect,  that  whilst  such  an  implication" 
{i.e.y  of  the  grant  or  réservation  of  an  easement)  **  may  arise  in  the 
case  of  easements  of  necessity  and  continuons  easements,  it  cannot 
arise  in  the  case  of  easements  which  are  neither  of  necessity  nor 
continuous,  and  for  this  proposition  Polden  v.  Bastard  (1865),  L.  R. 
1  Q.  B.  156,  is  cited,  and  many  other  authorities  might  bave  been 
invoked.  But  on  this  principle  as  established  by  such  décisions 
there  bas  been  engrafted  by  other  décisions  an  exception  in  the  case 
of  a  formed  road  made  over  an  alleged  servient  tenement  to  and  for 
the  apparent  use  of  the  dominant  tenement  (per  Bramwell,  B.,  in 
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Langley  v.  Hammond  (1868),  L.  R.  8  Ex.  161;  Watts  v.  KeUon 
(1870),  L.  R.  6  Ch.  166),  and  if  the  exception  arises  in  the  case  of 
a  grant  we  think  it  ought  to  arise  in  the  case  of  a  réservation  made 
to  support  an  earlier  grant,  as  in  the  présent  case  :  "  per  Fry,  L. J., 
Thomas  v.  Owen  (1887),  20  Q.  B.  D.  225  at  p.  231. 
Exception  of  **  We  are  ail  of  opinion  that,  where  houses  hâve  been  erected  in 
^men^  of  common  by  the  same  owner  upon  a  plot  of  ground,  and  therefore 
support  ;  necessarily  requiring  mutual  support,  there  is,  either  by  a  presumed 
grant  or  by  a  presumed  réservation,  a  right  to  such  mutual  support  ; 
so  that  the  owner  who  sells  one  of  the  houses,  as  against  himself 
grants  such  right,  and  on  bis  own  part  also  reserves  the  right,  and 
consequently  the  same  mutual  dependence  of  one  bouse  upon  its 
neighbours  still  remains  :  "  Richards  v.  Rose  (1858),  9  Exch.  218 
at  p.  221  ;  Russell  v.  Watts  (1888),  25  Ch.  D.  559  at  p.  578. 
and  drainage.  "  I  have  already  pointed  to  the  spécial  circumstances  in  Pyer  v. 
Carter  (  (1857),  1  H.  &  N.  916),  and  I  cannot  see  that  there  is 
anything  unreasonable  in  supposing  that  in  such  a  case,  where  the 
défendant  under  bis  grant  is  to  take  this  easement,  which  bad  been 
enjoyed  during  the  unity  of  ownership,  of  pouring  bis  water  upon 
the  grantor*s  land,  he  should  also  be  held  to  take  it  subject  to  the 
reciprocal  and  mutual  easement  by  which  that  very  same  water  was 
carried  into  the  drain  on  that  land,  and  then  back  through  the  land 
of  the  person  from  whose  land  the  water  came.  It  seems  to  me  to 
be  consistent  with  reason  and  common  sensé  that  thèse  reciprocal 
easements  should  be  implied  ;  and  although  it  is  not  necessary  to 
décide  the  point,  it  seems  to  me  worthy  of  considération  in  any 
after  case,  if  the  question  whether  Pi/er  v.  Carter  is  right  or  wrong 
comes  for  discussion,  to  consider  that  point  :  "  per  Thesiger,  L.J., 
Wheeldon  v.  Burrows  (1879),  12  Ch.  D.  81  at  p.  59. 

noTd^orat""  ^^  *^®  absence  of  express  stipulation  the  grantor  of 

from  grant.  part  of  a  tellement  cannot  use  the  part  retained  so  as  to 

derogate  in  any  vv^ay  from  the  grant, 

Palmer  v.  Fletcher  (1668),  1  Lev.  122  ;  S.  C.  sub  nom.  Palmer  v. 
Fleshees,  1  Sidf.  167,  227  ;  sub  nom.  Palmer  v.  Flessier,  1  Keb.  558, 
625,  794  ;  reported  to  the  contrary  sub  nom.  Palmer  v.  Fleshees,  Sir 
Thomas  Raym.  87  ;  North  Eastem  Ry.  Co.  v.  EUiot  (1860),  J.  &  H. 
145  ;  S.  C.  sub  nom.  EUiot  v.  North  Eastem  Ry.  Co.  (1868),  10 
H.  L.  C.  888;  AlUn  v.  Taylor  (1880),  16  Ch.  D.  855. 

**  If  a  landowner  conveys  one  of  two  closes  to  another  he  cannot 
afterwards  do  anything  to  derogate  from  bis  grant  ;  and  if  the  con- 
veyance  is  made  for  the  express  purpose  of  having  buildings  erected 
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upon  the  land  bo  granted,  a  con tract  is  implied  on  the  part  of  the 
grantor  to  do  nothing  to  prevent  the  land  from  beîng  used  for  the 
purpose  for  which  to  the  knowledge  of  the  grantor  the  conveyance 
is  made:"  per  Wood,  V.-C,  North  Eastem  Ry.  Co.y.  Elliot  (1860), 
IJ.  &  H.  145  at  p.  158  ;  cf.  Pollard  v.  Gare,  [1901]  1  Ch.  834. 

The  rule  applies  to  the  grantor  as  owner  of  ail  the  rest  of  the  Ruie  appiies 
tenement  whether  actually  adjoining  the  part  granted  or  separated  g^ntor^s 
from  it  by  a  street  or  passage  :  Birmingham,  Dtidley  and  District  land. 
Banking  Co.  v.  Ross  (1888),  88  Ch.  D.  295. 

The  rule  applies  where  the  grantor  is  a  railway  company,  except  Raiiway 
so  far  as  the  grantor  may  require  to  use  the  part  retained   for  ^™P*^y- 
the   construction    of  their  railway:    Myers  v.   Catterson   (1889), 
43  Ch.  D.   470;    and  the  rule  applies  where  the  grantor  is  a 
mortgagee  selling  under  his  power  of  sale  :  Bom  v.  Twner,  [1900] 
2  Ch.  211. 

The  rule,  however,  does  not  entitle  the  grantee  to  claim  an  Baîiding 
easement  of  light  to  an  extent  inconsistent  with  the  intention  to  ^^^®°^®^ 
be  implied  from  the  circumstances  existing  at  the  time  of  the 
grant  and  known  to  the  grantee  :  Birmingliam,  Dudley  and  District 
Banking  Co.  v.  Ross  (1888),  88  Ch.  D.  295;  foUowed  in  Godwin 
V.  Schweppes,  Ltd.,  [1902]  1  Ch.  926,  where  there  was  a  building 
agreement  under  which  the  grantee  of  the  alleged  dominant 
tenement  was  to  build  on  the  alleged  servient  tenement,  and  where 
the  grantee,  with  the  concurrence  of  the  grantor  but  in  déviation 
from  the  building  agreement,  had  built  part  of  the  wall  of  the 
dominant  tenement  as  a  party-wall  and  had  laid  in  the  servient 
tenement  foundations  for  buildings  similar  to  those  built  on  the 
dominant  tenement,  and  where  there  was  in  the  conveyance  of  the 
dominant  tenement  a  plan  plainly  showing  only  a  small  open  area 
on  the  servient  tenement. 

But  the  subséquent  use  of  the  land  retained  must  be  consistent 
with  and  in  pursuance  of  the  user  contemplated  at  the  time  of  the 
grant:  WUson  v-  Queen's  Clnh,  [1891]  3  Ch.  522. 

This  rule  does  not  give  the  grantee   the  right   to  light  for  Extraordi- 
extraordinary  purposes,  but  only  to  light  sufficient  for  ail  ordinary  "*^^  ^^^** 
purposes  of  business  in  the  locality  :  Corbett  v.  Jonas,  [1892]  8  Ch. 
187.     Nor  does  it  give  him  the  right  to  access  of  air  except  where  Air. 
such  right  is  enjoyed  through  a  definite  aperture  in  the  nature  of  a 
window  on  the  property  granted,  or  through  a  definite  channel  on 
the  property  retained,  but  if  the  grant  is  for  a  particular  purpose, 
as  for  carrying  on  the  business  of  a  timber  merchant,  the  grantor 
cannot  build  on  the  part  retained  so  as  to  interrupt  access  of  air 
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to  sheds  built  by  the  grantee  for  dryiiig  timber  so  as  to  interfère 
with  the  conduct  of  the  business  in  the  ordinary  course  :  Aldin  v. 
Latimer  Clark,  Muirhead  é  Co.,  [1894]  2  Ch.  437. 

Where  promises  are  demised  for  the  purpose  of  carrying  on  a 
particular  trade,  the  lessor  is  not  bound  to  abstain  from  doing  a 
lawful  act  on  his  retained  promises  which  is  detrimental  to  one 
délicate  branch  of  the  lessee*s  trade,  though  not  to  the  lessee's  trade 
generally,  at  least  if  the  lessor,  when  granting  the  lease,  did  not 
know,  and  it  was  not  common  knowledge,  that  such  act  would  be 
injurious  to  that  branch  of  the  lessee's  trade:  Robinson  v.  Kilvert 
(1889),  41  Ch.  D.  88. 

The  mère  désignation  of  the  retained  land  in  the  deed  and  on 
the  plan  annexed  thereto  as  ''  building  land  "  does  not  show  an 
intention  so  to  restrict  the  right  of  light  implied  in  the  conveyance 
of  a  house  as  to  enable  the  vendor  to  interfère  with  the  access  of 
light,  nor  does  it  show  an  intention  that  the  gênerai  words  con- 
tained  in  sect.  6  of  the  Conveyancing  and  Law  of  Property  Act,  1881, 
should  not  be  incorporated  into  the  conveyance:  Broomjield  v. 
Williams,  [1897]  1  Ch.  602  ;  followed  in  Pollard  v.  Gare,  [1901]  1  Ch. 
834,  where  there  was  an  agreement  under  which  a  house  was 
to  be  built  by  the  intended  lessee  and  a  lease  granted  thereof  when 
built. 

The  grantee,  moreover,  only  gets  such  rights  as  the  grantor 
could  himself  grant  ;  so  that  if  at  the  time  of  the  grant  the  grantor 
bas  contracted  to  sell  the  part  retained  the  grantee  is  not  entitled, 
as  against  the  purchaser  of  such  retained  part,  to  the  beneiit  of  the 
rule:  Beddingtcm  v.  Atlee  (1887),  85  Ch.  D.  317. 

So  where  Broadhaven  House  was  supplied  by  a  line  of  pipes 
with  water  from  a  well  on  Swanswell,  which  adjoined  Broadhaven 
House,  and  the  owner  of  both  made  an  équitable  mortgage  of 
Swanswell  by  deposit  of  deeds,  with  an  agreement  to  exécute  a 
légal  mortgage,  and  afterwards  conveyed  Broadhaven  House  with 
the  appurtenances  to  the  plaintiff,  and  then  executed  a  légal 
mortgage  of  Swanswell  to  the  mortgagee,  who  conveyed  to  the 
défendant,  it  was  held  that  the  purchaser  of  Broadhaven  had  no 
implied  grant  of  the  supply  of  water  from  Swanswell  :  Davies  v. 
Thomas  (1899),  W.  N.  244. 

The  rights  to  be  enjoyed  with  a  house  to  be  built  are  to  be 
determined,  not  at  the  time  of  the  conveyance,  but  of  the  contract 
forthepurchase,  of  the  site:  per  Rigby, L. J.,  Broom/kldy.  WilUams, 
[1897]  1  Ch.  602  at  p.  616;  Pollard  v.  Gare,  [1901]  1  Ch.  834; 
and  Godwin  v.  Schweppes,  Ltd.,  [1902]  1  Ch.  926. 
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Where  two  properties  belonffinff  to  the  same  owner  oontempo- 

^*  ,  1  1  1  raneous  salœ. 

are  sold  at  the  same  time,  and  each  purchaser  nas 
notice  of  the  sale  to  the  other,  the  right  to  any  con- 
tinuons and  apparent  ywtm-easement  in  respect  of  either 
property  is  the  same  as  if  it  had  been  conveyed  first  : 
Compton  V.  Ricîiards  (1814),  1  Pri.  27  ;  Swansborouffh 
y.  Coventry  (1832),  9  Bing.  305;  AllenY.  Taylor  (1880), 
16  Ch.  D.  355;  Righy  v.  Bennett  (1882),  21  Ch.  D. 
559  at  p.  567  ;  Russell  v.  Watts  (1883),  25  Ch.  D. 
559  at  pp.  573,  584,  and  (1885),  10  Ap.  Ca.  590  at 
p.  612. 

It  will  be  observed  that  this  proposition  is,  strictly  speaking,  not 
a  rule  of  interprétation  for  the  construction  of  the  deeds,  but  an 
application  of  the  rule  of  equity,  that  the  purchaser  of  property 
takes  it  subject  to  ail  équitable  interests  of  which  he  bas  notice. 

This  proposition  does  not  extend  to  the  «case  where  two  properties  Sales  must 
are  put  up  for  sale  at  the  same  auction,  and  one  only  is  sold,  and  p^i^^^/ 
the  other  is  shortly  afterwards  sold  :   Wheeldon  v.  Burrows  (1879), 
12  Ch.  D.  31. 

This  principle  applies  also  where  two  tenements  are  devised  by  R^le  appiies 
the  same  will,  and  it  is  immaterial  that  one  passes  by  spécifie  devise 
and  the  other  by  residuary  devise:   Barnes  v.  Loach   (1879),    4 
Q.  B.  D.  494  ;  Phillips  v.  Low,  [1892]  1  Ch.  47. 

In  conveyances  executed  prier  to  1882  it  was  usual  to  add  to  the  '<  âU  the 
parcels  a  conveyance  of  ail  the  estate,  right,  and  title  of  the  con- 
veying  party  in  the  property  conveyed  ;  and  by  sect.  68  of  the 
Conveyancing  and  Law  of  Property  Act,  1881  (44  «&  45  Vict.  c.  41), 
every  conveyance  executed  after  1881  is  by  virtue  of  that  Act 
effectuai  to  pass,  if  and  so  far  as  a  contrary  intention  is  not  expressed 
in  the  conveyance,  "  ail  the  estate,  right,  title,  interest,  claim  and 
demand  which  the  conveying  parties  respectively  bave  in,  to,  or  on 
the  property  conveyed  or  expressed,  or  intended  so  to  be,  or  which 
they  respectively  bave  power  to  convey  in,  to,  or  on  the  same." 
Since  1881  it  bas  been  usual  to  omit  the  express  conveyance  of  the 
conveying  parties'  estate,  relying  on  the  terms  of  the  Act. 

A  conveyance  (whether  express  or  implied  by  the  conveyance^ 

terms  of  the  Conveyancing  Act)  of  ail  the  estate,  right,  estate  and 

title,  or  interest  of  the  grantor  in  property  to  a  purchaser  value. 
for  value,  passes  every  interest  of  the  grantor,  although 


estate"  clause. 
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not  vested  in  him  in  the  character  in  which  he  is  made 
a  party  to  the  conveyance. 

'♦  Estate."  "  '  State  '  or  *  estate  '  BÎgnifieth  such  inheritance,  freehold,  term 

for  years,  tenancy  by  statute  merchant,  staple,  elegit,  or  the  like,  as 
any  man  hath  in  lands  or  teDements,  &c.  And  by  the  grant  of  his 
estate,  &c.,  as  much  as  he  can  grant  shall  pass.  .  .  .  Tenant  for 
life,  the  remamder  in  tail,  the  remainder  to  the  right  heirs  of  tenant 
for  life,  tenant  for  life  grants  totum  statum  suum  to  a  man  and  his 

"Right."  heirs,  both  estâtes  do  pass.  'Right,'  jus  sive  rectum  (which 
Littleton  often  useth)  signifieth  properly,  and  specially  in  writs  and 
pleadings,  when  an  estate  is  turned  to  a  right,  as  by  discontinuance, 
disseisin,  &c.,  where  it  shall  be  said  quod  jus  discendit  et  non  terra. 
But  '  right  '  doth  also  include  the  estate  in  esse  in  conveyances  ; 
and  therefore  if  tenant  in  fee  simple  make  a  lease  for  years, 
and  release  ail  his  right  in  the  land  to  the  lessee  and  his  heirs,  the 
whole  estate  in  fee  simple  passe  th.  And  so  commonly  in  fines,  the 
right  of  the  land  includeth  and  passeth  the  state  of  the  land  ;  as 
A,  cognovit  tenementa  praedicta  esse  jus  ipsius,  B.,  &c.  And  the 
statute  (West.  2,  c.  3)  saith  jus  suum  de/endere,  which  is  statum 
suum.    And  note  that  there  is  ju^i  recuperandi,  jus  intrandi,  jus 

"Title."  habendifjus  retinendi,  jus  percipiendi,  jus  possidendi.     *  Title,' pro- 

perly (as  some  say)  is  when  a  man  hath  a  lawful  cause  of  entry 
into  lands  whereof  another  is  seised,  for  the  which  he  can  hâve  no 
action,  as  title  of  condition,  title  of  mortmain,  &c.  But  legally  this 
Word  *  title,'  includeth  a  right  also  as  you  shall  perceive  in  many 
places  in  Littleton  ;  and  title  is  the  more  gênerai  word  ;  for  every 
right  is  a  title,  but  every  title  is  not  such  a  right  for  which  an  action 
lieth  ;  and  therefore  titulus  est  justa  causa  possidendi  qu^d  nostrum 
estf  and  signifieth  the  means  whereby  a  man  cometh  to  land,  as  his 
title  is  by  fine  or  by  feoflfment,  &c.  And  when  the  plaintiff  in 
assize  maketh  himself  a  title,  the  tenant  may  say  veniat  assisa  super 
titulum  ;  which  is  as  much  as  to  say,  upon  the  title  which  the 
plaintiff  hath  made  by  that  particular  conveyance.  Et  dicitur 
titulus  a  tuendo,  because  by  it  he  holdeth  and  defendeth  his  land  ; 
and  as  by  a  release  of  a  right  a  title  is  released,  so  by  release  of  a 

"  iDterest;'  title  a  right  is  released  also.  ...  *  Interest,*  Interesse  is  vulgarly 
taken  for  a  term  or  chattel  real,  and  more  particularly  for  a  future 
term  ;  in  which  case  it  is  said  in  pleading,  that  he  is  possessed  de 
interesse  tei'viini.  But  ex  vi  tei-viini,  in  légal  understanding,  it 
extendeth  to  estâtes,  rights,  and  titles,  that  a  man  hath  of,  in,  to, 
or  ont  of  lands;  for  he  is  truly  said  to  hâve  an  interest  in  them; 
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and  by  the  grant  of  totum  intéresse  suum  in  such  lands,  as  well 
reversions  as  possessions  in  fee  simple  shall  pass.  And  ail  thèse 
words  singularly  spoken  are  nomina  coUectiva  ;  for  by  the  grant  of 
totwm  statum  suum  in  lands  ail  his  estâtes  therein  pass.  Et  sic  de 
caeteris:  "  Co.  Litt.  345  a.  See  also  Altham's  Case  (1610),  8  Eep. 
150  b. 

''  If  a  man  be  seised  of  land  in  fee  simple,  or  for  life,  or  hâve  an 
estate  in  it  for  years,  by  statute  merchant,  staple,  elegit,  or  the 
like  ;  and  he  grant  ail  his  estate,  or  ail  his  right,  or  ail  his  title,  or 
ail  his  interest  of  and  in  the  land  ;  by  this  grant  ail  his  estate,  and 
as  mnch  as  he  is  able  to  grant,  doth  pass  :  "  Shep.  Touch.  98. 

"  This  is  clear,  that  when  a  person  havîng  several  estâtes  and 
interests  in  a  dénomination  of  land,  joins  in  conveying  ail  his  estate 
and  interest  in  the  lands  to  a  purchaser,  every  estate  or  interest 
vested  in  him  will  pass  by  that  conveyance,  although  not  vested  in 
him  in  the  character  in  ^^hich  he  became  a  party  to  the  conveyance. 
It  is  true  that  in  Fausset  v.  Carpenter  ((1831),  2  Dow.  &  Cl.  232  ; 
5  Bli.  N.  B.  75),  the  House  of  Lords  took  a  différent  view.  At 
the  time  when  that  case  was  decided,  it  was  thought  impossible  to 
maintain  the  décision,  and  it  was  a  subject  of  considération  among 
the  profession  whether  it  would  not  be  advisable  to  bring  in  a  short 
Act  of  Parliament  to  reverse  it.  That  case  cannot  operate  to  weaken 
the  rule  of  law.  Nothing  could  be  more  mischievous  or  contrary  to 
law  than  to  hold  that  when  a  party  professes  to  convey  ail  his 
estate  and  interest  in  particular  lands,  the  opération  of  his  convey- 
ance should  be  limited  to  the  estate  which  was  vested  in  him  in  the 
character  in  which  he  purported  to  join  in  the  conveyance  :  "  per 
Lord  St.  Leonards,  C,  Drew  v.  Earl  of  Norbury  (1846),  3  J.  &  L. 
267  at  p.  284;  9  Ir.  Eq.  Rep.  171  at  p.  177. 

**  Prima  fade,  when  a  person  conveys  or  settles  an  estate,  he 
means  to  include  in  the  conveyance  every  interest  which  he  can 
part  with  and  which  he  does  not  except.  General  words  apt  for 
that  purpose  are  invariably  used  :  "  per  Lord  Cranworth,  C,  Johnson 
V.  Webster  (1854),  4  De  G.  M.  &  G.  474  at  p.  488. 

The  principle  above  laid  down  by  Lord  St.  Leonards  was  approved 
and  adopted  by  Stirling,  L.J.,  delivering  the  judgment  of  the  Comrt 
of  Appeal  in  Taylor  v.  London  and  County  Banking  Co.,  [1901]  2 
Ch.  231  at  p.  255. 

Conveyance  by  A.  of  "  ail  lands  whereof  he  or  any  one  in  trust  Possibility. 
for  him  had  any  estate  either  in  law  or  equity  in  possession,  réver- 
sion, or  remainder,  and  to  which  he  had  any  right,  title,  daim,  or 
demand  under  his  father's  will."     Held,  to  pass  a  possibility  in 

E.D.  18 
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Remainder. 


Sub-term. 


Term  en  autre 
droit. 


lands  devised  by  the  father's  will,  Lord  Hardwicke  saying,  **  He  bas 
taken  upon  him  to  convey  everything,  though  he  lias  unluckily  left 
out  the  most  proper  word,  '*  possibility."  It  is  true  he  had  no 
immédiate  claim  or  demand,  but  the  word  "  claim  "  may  describe  it 
inpraesenti  or  futuro,  and  there  is  a  covenant  for  further  assurance. 
This,  therefore,  is  well  described  :  "  Wnght  v.  Wi'ight  (1750),  1  Ves. 
Sen.  409  at  p.  413. 

A  tenant  for  years,  in  whom  was  also  vested  a  remainder  pur 
autre  vie  in  the  land,  granted  the  land  et  totum  statum  suum  to  B. 
for  years.  Held,  that  his  estate  in  remainder  passed  :  Bernard  v. 
Bonner  (1648),  Aleyn  68. 

Where  A.  was  owner  in  fee  simple  of  lands  subject  to  a  lease  to 
B.,  who  sub-demised  to  C.  for  the  term  less  twenty-one  days,  and 
assigned  the  lands  to  A.  for  a  term  exactly  co-extensive  with  C.'s 
term,  and  A.,  by  lease  and  release,  conveyed  the  lands  and  "  the 
reversion  and  reversions,  &c.,"  to  a  mortgagee,  habendum  to  the 
mortgagee,  his  heirs  and  assigns,  for  ever.  Held,  that  the  chattel 
interest  of  A.  passed  to  his  mortgagee  as  well  as  the  fee  :  Burton  y. 
Barclay  (1881),  7  Bing.  745. 

A  grant  of  totujn  jus,  titulum,  et  intéresse  suum  de  et  in  decimis 
praedictis.  Held,  to  pass  a  lease  of  tithes  held  by  the  grantor  in 
right  of  his  wife  as  executrix  of  her  former  husband  :  Arnold  v. 
Bidgood  (1612),  Cro.  Jac.  318. 

So  where  a  term  was  vested  in  a  widow  as  administratrix,  and  she 
re-married  and  her  husband  released  unto  the  lessor  ail  his  right 
and  title  to  the  premises,  it  was  held  that  the  term  was  effectually 
surrendered  :  Thrustout  d.  Levick  v.  Coppin  (1772),  2  Wm.  Bl.  801  ; 
3  Wils.  277. 
Merged  term.  i^  Thellusson  v.  Liddard  [1900]  2  Ch.  635,  the  words  implied 
in  the  conveyance  by  sect.  63  of  the  Conveyancing  Act  were  held  to 
be  suflScient  to  pass  an  équitable  right  to  a  term  which  had  probably 
merged  at  law,  but  which  the  parties  interested  therein  had  treated 
as  still  subsisting. 
Rent-charge.  Where  a  husband  was  entitled  to  a  rent-charge  issuing  out  of 
his  wife's  hereditaments,  and  they  both  granted  and  released  one 
moiety  of  such  hereditaments  and  "ail  the  estate,  right,  title, 
interest,  property,  claim,  and  demand  "  of  either  of  them  in  the 
hereditaments,  it  was  held  that  such  conveyance  operated  by 
way  of  release  of  the  rent-charge,  leaving  the  whole  rent-charge 
charged  upon  the  remaining  moiety:  Priée  v.  John,  [1905]  1 
Ch.  744. 
Context.  But  of  course  the  whole  deed  must  be  looked  at  and  the  frame 
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of  the  deed  may  show  that  the  estate  clause  is  to  be  limited  in  some 
way. 

An  assignaient  by  a  lessee  for  years  of  *'  ail  the  interest,  term  Ck>nditioiial 
and  tenns  that  he  then  had  "  was  held  not  to  pass  a  term  which      "^ 
might  arise  at  the  end  of  the  then  existing  term  on  the  performance 
of  a  condition  :  Skei^e's  Case  (1560),  Moore  27. 

And  where  A.  was  entitled  to  the  en  tire  ty  of  property  for  life, 
with  remainder,  as  it  was  believed,  as  to  one  moiety  to  B.  in  fee,  A. 
and  B.  conveyed  by  way  of  mortgage  "  ail  that  undivided  moiety  of 
B./'  and  "  ail  the  estate,  &c.,  of  A.  and  B."  It  turned  out  that  B.'s 
reversionary  interest  was  in  one-fifth  only.  Held,  that  A/s  life 
intorest  in  one-fifth  only  passed  :  Gneveson  v.  Kirsopp  (1842),  5 
Beav.  288. 

In  Francis  v.  Minton  (1867),  L.  R.  2  C.  P.  543,  A.,  being  owner  CJovcDant 
in  fee  of  one  moiety  of  a  messuage,  and  lessee  of  the  other  moiety  ^^J^ment. 
subject  to  a  covenant  not  to  assign  without  licence,  granted  to  B. 
in  fee  by  way  of  mortgage,  ail  the  messuage  "  and  ail  the  estate, 
&c.,"  of  A.  in  the  messuage.  Held,  that  only  his  fee  simple  moiety 
passed.  But  the  décision  was  based  on  '*  the  facts  and  the  frame 
of  the  deed"  (per  Bovill,  C.J.,  at  p.  550),  and  especially  on  the 
existence  of  the  covenant  against  assignment. 

Where  a  tenant  in  tail  reciting  that  she  was  entitled  on  a  par-  Restricted  by 
ticular  contingency  to  an  estate  tail  in  certain  hereditaments  '^*'*^' 
granted  the  lands  so  devised  to  her  and  ail  her  estate  and  interest 
therein  freed  from  ail  estâtes  lail,  it  was  held  that  an  estate  tail  in 
the  same  hereditaments  to  which  she  was  entitled  on  another 
contingency  was  not  barred  :  Grattan  v.  Lanifdale  (1888),  11  L.  E. 
Ir.  473. 

The  words  "and  ail  other  the  estate,  if  any,"  of  a  compounding 
debtor,  following  an  assignment  of  certain  properties  specitied  in  a 
schedule,  "  and  ail  the  estate,  right,  title,  interest,  claim  and 
demand  "  of  the  debtor  in  such  properties,  were  held  insufiScient  to 
pass  a  life  interest  in  certain  property  not  mentioned  in  the 
schedule,  but  this  construction  was  helped  by  the  récitals;  Ex 
parte  Dawes,  Re  Moon  (1886),  17  Q.  B.  D.  275. 

A.  and  B.,  being  together  entitled  to  the  fee  simple  of  land, 
subject  to  certain  mortgages  on  tue  fee  and  a  term  mortgage  for 
2.000Z.  vested  in  B.,  conveyed,  according  to  tlieir  respective  estâtes 
and  interests,  the  fee  simple  on  a  marriage  and  **  ail  the  estate," 
Ac,  of  them.  The  deed  contîiined  no  référence  to  the  term  mort- 
gage  for  2,000L  Held,  that  the  term  did  not  pass  :  Williams  v. 
Pinekney  (1897),  67  L.  J.  Ch.  34,  affirming  66  L.  J.  Ch.  551. 

18—2 
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Trnstee 
hayingalso 
bénéficiai 
interest. 


Examples. 


Where  a  person  has  some  bénéficiai  interest,  in  pro- 
perty  vested  in  him  as  trustée,  it  may  appear  from  the 
whole  deed  that  what  he  intends  to  convey  is  only  the 
interest  vested  in  him  as  trustée,  or  only  his  bénéficiai 
interest,  as  the  case  may  be. 

In  Lewin  on  Trusts  (llth  éd.),  c.  12,  s.  2,  p.  246,  it  is  said  :  "  In 
dealings  with  the  trust  estate  the  Court  has  regard  to  the  trust, 
and  will  not  construe  gênerai  words  to  pass  the  trust  estate,  where 
the  assurance,  if  so  construed,  would  amount  to  a  breach  of  trust," 
and  Fmmet  v.  Carpenter  (1881),  2  Dow.  &  Cl.  232  ;  5  Bli.  N.  R. 
57,  stated  infra,  p.  277,  is  cited.  Mr.  Lewin's  proposition  appears 
to  be  laid  down  too  widely,  and  ought  to  be  restricted  to  cases 
where  the  conveyance  of  the  estate  would  on  the  face  of  the 
assurance,  amount  to  a  breach  of  trust.  It  is  submitted  that  the 
true  rule  as  to  trust  estâtes  is  as  above  stated. 

A  release  by  a  legatee  of  his  legacy  and  ail  actions,  &c.  Held^ 
not  to  extend  to  an  action  which  he  had  in  his  capacity  of  exécuter 
of  another:  Knightv.  Cole  (1690),  Carth.  118;  Holt,  620;  8  Mod. 
277  ;  8  Lev.  278  ;  1  Show.  K.  B.  150  ;  Hutchinson  v.  Savage 
(1710),  2  Ld.  Raym.  1806. 

Défendant,  owning  a  moiety  of  certain  property  beneficîally  and 
being  a  trustée  with  others  of  another  third,  conveyed  his  undivided 
moiety  and  ail  his  estate,  &c.,  in  the  promises.  Held,  that  his 
bénéficiai  interest  alone  passed  :  Doe  d.  Raikes  v.  Andcrson  (1816), 
1  Stark.  155. 

Â  widowy  entitled  under  her  marriage  settlement  and  otherwise 
to  charges  on  her  husband  s  estate,  was  one  of  the  trustées  of  his 
will,  whereby  the  estâtes  were  devised  in  trust  to  raise  2,000Z.  for 
her  benefit,  and  subject  thereto,  in  trust  to  convey  the  estâtes  as  H. 
should  direct.  H.  borrowed  money  on  a  mortgage  of  one  of  the 
estâtes,  in  which  the  widow  and  her  co-trustee  joined,  and  whereby, 
after  reciting  the  will  and  the  agreement  for  the  loan,  and  that  H. 
had  directed  the  widow  and  her  co-trustee,  **  as  such  devisees  in 
trust  as  aforesaid,  to  make  such  conveyance  as  is  hereinafter  con- 
tained,*'  the  widow  and  her  co-trustee,  '*as  such  devisees  as  afore- 
said, "  granted  the  parcels  with  an  estate  clause.  Held  y  that  the 
deed  did  not  pass  the  bénéficiai  interest  of  the  widow,  but  that  her 
charges  were  postponed  to  the  mortgage,  she  having  concurred 
therein  without  reserving  her  priority  :  Stronge  v.  Hawkes  (1858), 
4  De  G.  M.  &  G.  186. 

**  Several  cases  were   cited    to  show,   what  it  hardly   needed 
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authority  to  show,  that  where  a  person  assigns  and  conveys  *  ail  his 
estate,  right,  title,  and  interest/  and  ail  his  estate,  right,  title,  and 
interest  are  not  recited  in  the  deed,  still  if  he  bas  other  bénéficiai 
interests  in  tbe  property,  tbey  pass.  .  .  •  It  is  well-known  law  tbat 
estâtes  vested  in  a  person  in  autre  droit  are  so  différent  from  estâtes 
vested  in  bim  in  bis  own  rigbt  .  .  .  tbat  an  assignment  by  a 
person  of  ail  bis  goods  and  cbattels  will  not  pass  tbose  be  bolds  as 
executor,  unless  be  bave  none  of  bis  own  ;  in  wbicb  case,  from  tbe 
necessity  of  tbe  tbing,  tbey  are  beld  to  pass  ;  tbe  ground  of  tbat 
doctrine  being  tbat  tbe  two  tbings  are  so  clearly  distinct  in  tbe 
party,  tbat  tbe  intention,  wben  be  speaks  of  bis  own  simpliciter, 
is  not  to  pass  anytbing  wbicb  be  bolds  in  autre  droit.  .  .  .  But 
hère  ail  tbe  conveying  parties  are  described  as  executors,  and  are 
ail,  as  sucb,  made  parties  of  tbe  one  part,  and,  as  a  body,  convey 
the  wbole  estate  vested  in  tbem  in  tbe  capacity  in  wbicb  tbey  are 
80  made  parties.  ...  If  I  bad  to  détermine  it,  I  sbould  not  tbink 
myselt  justified  in  holding  tbat  a  conveyance  by  persons  described 
as  executors,  and  assigning  tbe  estate  tbey  beld  quâ  executors  for 
the  600  years'  term,  would  pass  by  force  of  tbe  words  '  and  ail  tbe 
estate,  rigbt,  title,  and  interest,'  tbat  wbicb  one  of  tbem  beld  for 
his  own  purposes  and  in  bis  own  rigbt  :  '*  per  Wood,  V.-C,  Rooper 
V.  Harrison  (1855),  2  K.  &  J.  86  at  p.  112. 

E.  was  solely  seised  as  trustée  under  a  will  of  real  estate  devised 
to  bim  in  trust  for  tbe  benefit  of  tbe  testator's  wife  and  cbildren, 
of  wbom  K.  was  one  ;  by  deed  in  considération  of  natural  love  and 
affection  be  conveyed  ail  and  singular  the  real  estate  now  vested 
in  E.  and  ail  tbe  estate  and  interest  of  E.  therein  to  trustées  for 
his  own  cbildren  ;  it  was  beld  tbat  tbe  conveyance  did  not  pass 
tbe  légal  estate  vested  in  E.  as  trustée  :  Sidebothamy.  Knott  (1872), 
26L.  T.  700;  20  W.  R.  415. 

Â,  being  mortgagee  in  fee  of  certain  lands,  was  appointed  with 
B.  executor  of  tbe  mortgagor's  will.  A.  and  B.  as  sucb  executors 
raised  money  on  tbe  mortgagor's  equity  of  rédemption  by  a  con- 
veyance of  tbe  land  and  **  ail  tbe  estate,  &c.,  whatsoever  both  at 
law  or  in  equity  "  of  tbe  conveying  parties.  Held,  tbat  tbe  légal 
estate  did  not  pass  :  Re  Cooke  and  Bletcher's  Contract  (1895), 
18  R.  264. 

In  Fausset  v.  Carpenter  (1831),  2  Dow  &  Cl.  232  ;  5  Bli.  N.  R.  Fausset  v. 
75,  stated    fully   by  Lord   St.  Leonards,   Law  of    Property,  76,  ^^^P**^- 
the  property  bad  become,  as  to  tbe  bénéficiai  interest,  divided  into 
thirds  ;  tbe  owner  of  one  share  was  tbe  trustée  in  wbom  tbe  légal 
estate  in  another  share  was  vested  in  trust  for  a  married  woman 
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and  her  husband  successively  for  life,  with  remainder  in  trust  for 
their  children.  A  conveyance  for  value  was  made  to  a  purchaser 
without  any  notice  of  the  trusts  on  the  conveyance  or  otherwise, 
the  trustée  conveying  with  an  estate  clause.  It  was  held  by  tbe 
House  of  Lords  that  the  légal  estate  vested  in  him  as  trustée  did 
not  pass,  on  the  ground  that  he  had  two  estâtes,  one  of  which  he 
might  innocently  and  properly  convey,  and  the  other  of  which  he 
could  not  convey  without  fraud  and  a  breach  of  trust,  and  that  it 
could  not  be  presumed  that  he  would  in  tend  the  latter.  The  case 
has  been  so  strongly  disapproved  by  Lord  St.  Leonards  (Law  of 
Property,  76;  V.  &  P.  (14th  éd.),  p.  748  ;  Drew  v.  Earl  qf  Norbury 
(1846),  8  J.  &  L.  267  at  p.  284;  9  Ir.  Eq.  Rep.  171),  and  by  Lord 
Hatherley  (Carter  v.  Carter  (1857),  8  K.  &  J.  617  at  p.  635),  that  it 
cannot  be  considered  as  bearing  very  high  authority.  It  in  sub- 
mitted  that  the  décision  in  Fausset  v.  Carpenter  is  erroneous,  as 
the  fact  of  the  conveyance  by  the  trustée  being  a  breach  of  trust 
did  not  appear  on  the  face  of  the  conveyance  ;  it  was  necessary  to 
look  out  of  the  deed  in  order  to  ascertain  that  fact,  and  hence  the 
case  is  not  within  the  exception.  "It  must  be  taken  to  hâve 
been  decided  on  its  own  peculiar  circumstances,"  per  Stirling,  L.J., 
delivering  the  judgment  of  the  Court  of  Appeal  in  Taylor  v. 
London  and  County  Banking  Co,,  [1901]  2  Ch.  281  at  p.  255. 

Landtax.  The  estate  clause  is  not  effectuai  to  grant,  redeemed  land  tax 

that  has  not  been  merged  :  Blundell  v.  Stanley  (,1849),  18  Jur. 
998  ;  18  L.  J.  Ch.  800  ;  Neame  v.  Moorsom  (1866),  L.  R.  8  Eq. 

Tithee.  91  ;    tithes  which  hâve  not  been  merged  :  Chapman  v.  Gatcombe 

Rightof  (1886),  2  Bing.  N.  C.  516  ;  2  Scott,  788  ;  or  a  right  of  entry  on  a 

lessee  for  condition  broken:  HuntY.  Bishop  (1858),  8  Exch.  675; 
Hunt  V.  Remnant  (1854),  9  Exch.  685. 

Release.  Where  a  release  extends  to  ail  a  man's  estate  and  interest,  it 

will  be  controlled  by  the  récitals  :  supra,  p.  192. 
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CHAPTER  XV. 

HABBNDUM. 


Office  of  Premises  and  Habcndum  explained  :  Property  in  Premises 
passes  for  Estate  in  Habendum:  Variations  from  typical  Deed: 
Grantee  named  in  Habendum  only  :  Express  Estate  limited  in 
Premises:  Parceh  named  in  Habendum  only  :  No  Habendum: 
Parcels  named  in  Premises  and  Habendum  :  Grant  to  A., 
Habendum  to  A.  and  others:  Grantee  named  in  Premises  mvst 
take  some  Estate  :  Express  Estate  limited  both  in  Premises  and 
in  Habendum. 

As  before  mentioned,  ail  the  parts  of  a  deed  (which  it  must  be 
remembered  had  formerly  few,  or  no,  récitals)  before  the  habendum  Premisee  and 
are  called  the  premises,  and  in  a  properly  drawn  deed  no  words  ^ta^'^^'tehed 
of  limitation  should  appear  in  the  premises  (though  Preston  (Shep, 
Touch.  p.  74)  doubts  if  it  be  an  error  to  limit  an  estate  in  the 
premises)*  and  no  parcels  should  appear  in  the  habendum,  the 
office  of  which  is  simply  to  limit  the  estate.  The  typical  deed 
should  run — A.  grants  to  B.  (without  any  words  of  limitation) 
certain  lands,  habendum  to  B.  and  his  hoirs,  or  as  the  case  may  be. 

The  déclaration  of  uses,  if  there  be  one  in  the  deed,  is  not  a  part  Habendum 
of    the    habendum,   though    the  word   habendum    is  sometimes  ^^^J^®' 
incorrectly  used  as  comprising  the  déclaration  of  uses. 

"  The  office  of  the  premises  of  the  deed  is  twofold  :  first,  rightly 
to  name  the  feoffor  and  the  feoffee  ;  and  secondly,  to  comprehend 
the  certainty  of  the  lands  or  tenements  to  be  conveyed  by  the 
feoffment  .  .  .  The  habendum  hath  also  two  parts,  viz.,  first,  to 
name  again  the  feoffee,  and  secondly,  to  limit  the  certainty  of  the 
estate  :  "  Co.  Litt.  6  a. 

**  The  premises  of  a  deed  are  ail  the  foreparts  of  the  deed  before 
the  habendum.  .  .  .  And  the  office  of.  this  part  of  the  deed  is 
rightly  to  name  the  grantor  and  grantee,  and  to  comprehend  the 
certainty  of  the  thing  granted.  .  .  .  And  herein  is  sometimes 
(though  improperly)  set  down  the  estate.  .  .  .  The  habendum  of  a 
deed  .  .  .  doth  properly  succeed  the  premises.    And  the  office 
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DEEDS  PASS  PARCELS  IN  PREMISES. 


Deeds  pass 
ppoperty 
meDtioned  in 
premises  for 
estate  men- 
tioned  in 
habendum. 


hereof  is  to  set  down  again  the  name  of  the  grantee,  tbe  estate 
that  is  to  be  made  and  limited,  or  the  time  that  the  grantee  shall 
bave  in  tbe  tbing  granted  or  demised,  and  to  what  use.  .  .  .  And 
herein  also  is  sometimes,  thougb  needlessly,  set  down  again  the 
tbing  granted  :  "  Shep.  Touch.  74. 
It  follows  that  in  the  typical  deed — 

Everytbing  mentioned  in  the  promises  passes  by  the 
deed,  and  the  estate  taken  by  the  grantee  is  that 
conferred  on  him  by  the  limitations  contained  in  the 
habendum  ;  and  if  that  estate  is  contrary  to  the  rules  of 
law  the  deed  is  void. 

"  If  in  tbe  promises  lands  be  letton  or  a  rent  granted  (not  making 
mention  of  what  estate),  the  gênerai  intendment  is  that  an  estate 
for  life  passeth  ;  but  it  tbe  habendum  limit  the  same  for  years  or 
at  mil,  the  habendum  doth  qualify  tbe  gênerai  intendment  of  tbe 
promises  :  "  Co.  Litt.  183  a. 

"If  tbe  tbing  granted  be  left  out  in  ail,  or  in  part  in  tbe 
habendum,  yet  tbe  grant  is  good  [by  force  of  the  promises].  And 
therefore  if  one  grant  land  to  A.,  habendum  (without  naming  tbe 
land),  to  A.  and  bis  hoirs,  &c.,  or  if  one  grant  Whiteacre  and 
Blackacre  to  A.,  habendum,  Whiteacre  to  A.  and  omit  Blackacre  ; 
yet  thèse  deeds  are  good,  and  ail  that  is  contained  in  tbe  promises 
of  the  deed  doth  pass  in  botb  cases:  "  Shep.  Touch.  76. 

**  If  one  grant  land  to  one,  to  bave  and  to  hold  to  him  and  bis 
right  heirs,  by  tbis  be  hath  a  fee  simple  :  "  Shep.  Touch.  102. 

"  If  one  grant  land,  rent,  common,  or  any  such  like  tbing,  to 
one  in  tbe  promises  of  tbe  deed,  without  limitation  of  estate  (whicb 
in  jiidgment  of  law  is  an  implied  estate  for  life),  to  bave  and  to 
hold  to  him  for  a  certain  number  of  years,  or  at  will;  tbis 
habendum  is  good,  and  shall  stand  with  tbe  promises  and  qualify 
it  [or  ratber  explain  it]  ;  and  by  tbis  [gift]  the  grantee  shall  bave 
but  a  lease  for  years,  or  at  will,  as  the  habendum  is:"  Shep. 
Touch.  118. 

Further  gênerai  remarks  on  tbe  oflBce  of  tbe  habendum  will  be 
found  in  Throckmerton  v.  Tracy  (1555),  1  Plow.  145  ;  8.  C.  suh  nom. 
Throgmorton  v.  Tracey,  Dyer,  124  a  ;  Co.  Litt.  21  a,  26  b,  183  a  and  b, 
190  b,  299  a,  878  b;  Com.  Dig.  Fait,  E.  (9)  and  (10)  ;  1  Dav.  Prec. 
4thed.  99;  5th  éd.  19  et  seq. 

Grant  of  tbe  site  of  a  rectory  witb  tbe  tithes  appertaining  thereto, 
habendum  tbe  rectory  witb  tbe  appurtenances  for  years.  Held,  that 
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the  tîthes  passed:  Cariées  Case  (1585),  1  Léon.  281  ;  S.  C.  sub  nom. 
Carew's  Case,  Moore,  222. 

"  And  80  it  is  if  a  lease  be  made  to  two,  habendum  the  one  Grantees 
moity  to  the  one  and  the  other  moitié  to  the  other,  the  habendum  ^ante^Si 
doth  make  them  tenants  in  common  *'  :  Co.  Litt.  188  b.  common. 

Démise  to  A.,  B.,  and  C,  habendum  to  A.  for  hfe,  remainder  to  Grautees 
B.  for  life,  remainder  to  C.  for  life.     Held,  they  took  in  succession  :   gucceœ/on. 
Anon.  (1557),  Dyer,  160  b,  pi.  43  ;  Anon.  (1560),  Moore,  26,  pi.  87  ; 
Sutton  and  Dowse's  Case  (1583),  1  Léon.  10;  Co.  Litt.  183  b. 

Démise  to  A.  and  B.,  habendum  to  A.  and  B.  for  the  term  of 
their  îives  and  the  life  of  the  longest  liver  of  them  successively  one 
after  the  other,  as  directed  in  the  indenture  and  not  jointly.  Heldy 
that  they  took  in  succession:  Anon.  (1577),  Dyer,  361  a,  pi.  8. 

Lease,  habendum  to  three,  as  joint  tenants  for  life,  with  a  proviso 
''  that  the  second  shall  not  occupy  during  the  life  of  the  first,  nor  the 
third  during  the  life  of  the  second."  The  proviso  was  held  to  be  a 
mère  collatéral  covenant,  not  altering  the  estate  limited  by  the 
habendum  :  Scovel  v.  Cabel  (1588),  Cro.  Eliz.  89,  107  ;  S.  C.  sub 
nom.  ScoveU  and  CaveVs  Case,  1  Léon.  317. 

Démise  to  A.  or  to  A.  and  his  assigns,  habendum  to  him  and 
his  assigns  during  his  life  and  the  Iives  of  B.  and  G.  Held, 
that  A.  took  an  estate  for  the  three  Iives:  Utty  Dale's  Case  (1589), 
Cro.  Eliz.  182;  Rosse's  Case  (1599),  5  Eep.  13  a  ;  8.  C.  suh  nom. 
Ross  V.  Aldivick  (1597),  Cro.  Eliz.  491  ;  sub  nom.  Roos  v.  Awdwick 
(1595),  Moore,  398  ;  sub  nom.  Rosse  y.  Ardwick  (1601),  Gouldsb.  157. 

Feofifment  to  G.,  habendum  after  the  death  of  the  feofifor  to  G.  in  Habendum 
tail,  livery  secundum  foimam.  Held,  void  :  aliter  of  the  grant  of  a  term  .^/^^^*^ 
to  A.,  habendum  after  the  death  of  the  grantor,  in  which  case  the 
term  passes  by  the  premises  :  Hogg  v.  Cross  (1591),  Cro.  Eliz.  254. 

Grant  by  tenant  for  life  of  a  term  to  J.,  and  afterwards  grant  by 
tenant  for  life  to  C,  habendum  from  a  future  day  for  life.  Held,  that 
the  second  grant  was  void,  as  an  estate  of  freehold  cannot  commence 
in  futuro.  **  The  habendum  in  this  case  is  not  contrary  to  the 
premises  ;  for  no  certain  estate  is  contained  in  the  premises,  but 
generally  the  land  given  and  granted,  which  might  be  qualified  by 
the  habendum  to  an  estate  for  years,  or  at  will.  For  the  office  of 
the  premises  of  a  deed  of  feoffment  is  to  express  the  grantor,  grantee, 
and  thing  to  be  granted,  and  the  office  of  tho  habendum  is  to  limit 
the  estate  ;  so  that  the  gênerai  implication  of  the  estate  which  shall 
pass  by  construction  of  law,  by  the  premises,  is  always  controlled 
and  qualified  by  the  habendum.  As  a  lease  to  two,  habendum  to 
one  for  life,  remainder  to  the  other  for  life,  will  alter  the  gênerai 
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implication  of  joint  tenancy  of  the  freehold,  which  without  any 

habendum  would  be  made.   And  although  the  habendum  be  void,  and 

80  in  effect  as  no  habendum,  yet  no  estate  shall  pass  by  impUcation 

of  law  against  the  express  limitation  of  the  party,  although  his 

limitation  be  void  :  "  Buckler's  Case  (1597),  2  Rep.  55  a  at  p.  55  b  ; 

S.  C.  8uh  nom.  Bxickler  v.  Hardy,  Cro.  Eliz.  585,  Moore,  428. 

Habendum  Grant  of  a  rent  to  A.  and  his  heirs,  habendum  to  A.,  his  heirs, 

fur^av^T^ê   executors  and  assigns,  to  the  use  of  A.  and  his  assigns  during  the 

to  heire.  Hfe  of  B.     Held,  that  if  the  habendum  had  been  to  A.  and  his  heirs 

during  his  own  life,  it  had  been  void  ;  but  otherwise  of  a  stranger's 

life,  and  that  A.  took  an  estate  pur  autre  vie,  his  heir  being  spécial 

occupant,  and  there  can  be  no  gênerai  occupant  of  a  rent  :  Willdm 

V.  Daure  (1609),  Bro\Ynl.  &  G.,  169  (the  report  is  not  clear). 

**  If  a  man  grants  a  rent  (and  goes  no  farther)  thèse  gênerai 
words  shall  create  an  estate  for  life,  but  if  the  habendum  be  for 
years,  it  shall  qualify  the  gênerai  words  :  "  Altham's  Case  (1610), 
8  Eep.  150  b  at  154  b. 

**  If  by  your  premises  you  hâve  given  no  certain  nor  express 
state  than  that  otherwise  the  law  would  give,  you  may  alter  and 
abridge,  nay  you  may  utterly  frustrate  it  by  the  habendum  :  " 
Stukeley  v.  Butler  (1614),  Hob.  168  at  pp.  170,  171. 

**  If  no  estate  be  mentioned  in  the  premises,  the  grantee  will  take 
nothing  under  that  part  of  the  deed,  except  by  implication  and  pre- 
sumption  of  law  ;  but  if  an  habendum  foUow,  the  intention  of  the 
parties  as  to  the  estate  to  be  conveyed  will  be  found  in  the  haben- 
dum, and  consequently  no  implication  or  presumption  of  law  can 
be  made  ;  and  if  the  intention  so  expressed  be  contrary  to  the  rules 
of  law,  the  intention  cannot  take  effect,  and  the  deed  will  be  void  :  " 
Goodtitle  d.  Dodivell  v.  Gibbs  (1826),  5  B.  &  C.  709  at  p.  717  ;  8 
D.  &  R.  502  at  p.  509. 

Assignment  of  chattel  interest  to  A.,  B.,  C,  D.,  to  be  divided  and 
enjoyed  in  manner  following,  viz.  :  A.'s  one-fourth  to  consist  of 
Greenacre,  B.'s  of  Blackacre,  C.*s  of  Whiteacre,  D.'s  of  Redacre  ; 
habendum  the  said  lands  to  A.,  B.,  G.,  D.,  as  follows,  viz.  :  to  A.  his 
one-fourth  for  his  life,  and  after  his  death  if  he  should  leave  lawful 
issue  him  surviving  to  such  of  them  as  he  should  appoint  ;  but  if 
he  should  die  without  issue,  the  said  fourth  to  be  divided  and 
descend  to  the  survivor  and  survivors  of  the  said  B.,  C.,  and  D.,  which 
should  be  then  living.  A.  survived  B.  and  G.,  and  died  in  the 
lifetime  of  D.  without  having  had  issue.  Ileld,  that  the  habendum 
was  not  inconsistent  with  the  premises  ;  that  the  gift  over  if  A. 
should  die  without  issue  was  not  void  for  remoteness  ;  and  that  D. 
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was  entitled  to  A.'s  share  of  the  lands:  Keir  v.  KeiT  (1854),  4  Ir. 
Ch.  R.  493;  7  Ir.  Jur.  76. 

Démise  and  grant  to  A.  and  B.,  habendum  "  to  A.  and  B.,  their 
heirs  and  assigne,  from  the  Ist  November  preceding  for  the  lives  of 
B.,  C,  and  D.,  or  for  999  years,  or  for  ever,  which  should  longest 
last/'  ata  yearly  rent,  **  payable  half-yearly  during  the  said  term." 
Heldy  to  be  a  grant  in  fee  farm  :  Twaddle  v.  Mtuyhy  (1881),  8  L.  R. 
Ir.  123. 

The  f ollowing  variations  from  the  typical  form  sometimes  occur  :  Yanations 
(i.)  no  person  is  named  in  the  promises  as  grantee  ;  (ii.)  words  of  ^"^^  typical 
limitation  are  added  to  the  grantee's  name  inthepremises;  (iii.)  the 
parcels  are  omitted  from  the  promises;  (iv.)  the  habendum  is  omitted 
altogether  ;  (v.)  the  parcels  are  named  over  again  in  the  habendum  ; 
(vi.)  persons  différent  from  those  named  as  grantees  in  the  promises 
are  named  as  grantoos  in  the  habendum  ;  or  (vii.)  words  of  limitation 
having  been  added  to  the  grantee's  name  in  the  promises,  différent 
words  of  limitation  are  added  to  his  name  in  the  habendum  ;  and 
ail  thèse  variations  must  be  considered. 

If  no  person  is  named  as  grantee  in  the  promises  the  Mentioning 
person  named  as   grantee  in  the  habendum  takes  the  ha^^um 
parcels  for  the  estate  limited  by  the  habendum.  su^cient 

"  If  A.  gîvo  lands  to  hâve  and  to  hold  to  B.  and  his  heirs,  this  is 
good,  albeit  the  fooffee  is  not  named  in  the  promises  :  *'  Co.  Litt.  7  a  ; 
and  see  further  on  this  point,  Co.  Litt.  26  b,  note  4,  **  Where  one 
named  after  the  habendum  shall  tako.'' 

**  And  if  the  name  of  the  grantee  be  not  containod  in  the  promises, 
yet  if  it  be  in  the  habendum,  it  may  be  good  enough.  As  if  one 
give  or  grant  land  habendum  to  B.  and  his  heirs,  and  he  is  not 
named  in  the  promises,  yet  this  is  a  good  doed  to  mako  an  estate  in 
fee  simple  :  "  Shep.  Touch.  75. 

A  lease  held  good,  notwithstanding  the  lossee  was  not  named  in 
the  promises  of  the  leaso,  but  only  in  the  habendum  :  Butler  v. 
Dodton  (1678),  Cary,  Rep.  in  Ch.  122;  Eeles  v.  Lambert  (1647), 
Aleyn,  38  at  p,  41. 

In  Sjyyve  v.  Topham  (1802),  3  East,  115,  the  Court  of  King's  Bench 
first  rojected  some  words  from  the  promises  which  would  bave  mado 
the  deed  inoperative,  and  thon  supported  the  deod  from  finding  the 
name  of  the  grantee  in  the  habendum. 

If  words  of  limitation  are  added  to  the  grantee's  name  if  worda  of 
in  the  promises,  the  estate  so  granted  cannot  be  abridged,  coT^ned  in 
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preraises  that 
estate  cannot 
be  abrMged. 


but  may  be  explained  or  extended  by  the  limitations  in 
the  habendum. 

The  cases  are  coUected  infra  with  the  cases  in  whieh  the 
estate  limited  by  the  premises  differs  from  that  limited  by  the 
habendum. 


Parcels 
omitted  from 
premises 
do  not  pass. 


l'arcels  men- 
tioned  by 
implication. 


If  the  thing  granted  is  not  named  in  the  premises,  it 
will  not  pass,  though  named  in  the  habendum. 

This  rule  is  laid  down  in  Shep.  Touch.  75,  on  which  Mr.  Preston 
says  :  **  Probably  this  proposition  ie  too  gênerai  "  ;  but  see  8  Prest. 
Abst.  40.  Shep.  Touch.  Le.  continues,  **  And  therefore  if  a  man 
grant  Blackacre  only  in  the  premises  of  a  deed,  habendum  Blackacre 
and  Whiteacre,  Whiteacre  will  not  pass  by  this  deed."  This  passage 
is  cited  with  approval  in  1  Dav.  Prec.  4th  éd.  p.  101  ;  5th  éd.  p.  81. 

**  The  King  being  seised  of  a  manor  in  fee  to  which  an  advowson 
was  appendant,  granted  the  same  manor  to  two  for  their  lives,  and 
afterwards  the  King  reciting  the  grant  for  life,  granted  that  the  said 
manor,  after  their  deaths,  should  remain  to  two  bishops,  habendum 
et  tenendum  omnia  praedicta  terras  et  tenementa^una  aim advocatione 
ecclesiae  praedictae,  &c.,  and  it  is  there  held  by  ail  the  Justices  that 
by  the  lease  of  the  manor  the  advowson  did  not  pass,  because 
nothing  was  spoken  of  it  in  the  grant,  but  it  remained  in  the  King 
as  in  gross,  and  not  appendant  in  right  nor  in  possession  ;  and  there  it 
is  also  clearly  held  that  the  advowson  should  not  pass  to  the  bishops, 
because  nothing  was  spoken  of  the  advowson  in  the  grant,  but  in 
the  habendum,  and  that  nothing  shall  pass  in  the  habendum  if  it 
be  not  spoken  of  in  the  grant,  except  it  be  a  thing  appendant  or 
appurtenant  :  "  Ilex  v.  Ahbess  of  Sion,  Y.  B.  88  Hen.  VI.  (1460) 
88  b;  cited  Throckmertony.  Tracy  (1555),  Plowd.  145  at  p.  152.  Ik 
is  not  clear  why  the  advowson  did  not  pass  by  the  lease  for  lives, 
but  probably  it  was  specially  excepted  from  that  lease,  and  thus 
became  an  advowson  in  gross.  See  other  cases  to  the  same  effect, 
Viner,  "  Grants,"  I.  a,  pi.  5. 

Feofifment  of  a  manor  (except  and  reserved  two  acres  to  the 
feoffor  for  his  life  only),  habendum  before  excepted  to  the  feoflFee  in 
tail.  Held,  that  the  two  acres  did  not  pass  :  Wilson  v.  Arvxorer  (1670), 
2  Keble,  642,  648,  667,  719. 

Of  course  the  rule  does  not  apply  where  the  thing  newly  men- 
tioned  in  the  habendum  is  impliedly  mentioned  in  the  premises. 

**  If  one  grant  a  manor,  habendum  the  manor  with  the  advowson 
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appendant  to  the  manor,  or  if  one  grant  a  reversion  of  land,  by  the 
name  of  a  reversion,  in  the  promises,  habendum  the  land  itself  ;  in 
both  thèse  cases  the  deed  is  good,  and  the  advowson  and  reversion 
will  pass,  [for  they  were  in  effect  and  in  point  of  law  included  in 
the  former  description]  :  "  Shep.  Touch.  76  ;  Br.  Ab.  342  b, 
pi.  73. 

Conveyance  of  land,  with  the  right  to  use  a  wall,  to  A.,  subsé- 
quent con voyance  by  A.  of  the  land,  habendum  **  with  the  appur- 
tenances."  Heldy  that  the  right  to  use  the  wall  passed  :  Renwick 
V.  Daly  (1877),  Ir.  E.  11  C.  L.  126. 


If  there  is  no  habendum,  the  grantee  takes  the  estate  if  no 
limited  in  the  premises.  ïî^^r^^tekes 

estate  men- 

**  If  a  man  by  deede  give  lands  to  another  and  his  heires  without  p^^^  ^^® 
more  saying  this  is  good,  if  he  put  his  seale  to  the  deede,  deliver  it 
and  make  livery  accordingly  :  "  Co.  Litt.  7  a. 

"  An  estate  may  be  made  by  a  deed  without  any  habendum  at 
ail.  As  if  one  give  or  grant  land  to  another  and  his  hoirs,  without 
any  more  words  in  the  deed,  or  if  one  give  or  grant  land  to  another 
and  limit  no  estate,  without  any  habendum  in  the  deed,  and  seal 
and  deliver  this  deed,  and  make  livery  accordingly  ;  in  both  thèse 
cases  the  deed  is  good,  and  in  the  first  case  an  estate  in  fee  simple 
is  made,  and  in  the  last  case  an  estate  for  life  is  made  :  "  Shep. 
Touch.  75. 

**  The  habendum,  it  is  obvions,  cannot  be  requisite  in  those  deeds 
which  operate  merely  by  déclaration  of  use,  as  an  appointment,  a 
covenant  to  stand  seised,  or  a  bargain  and  sale;  though  it 
commonly  occurs  in  the  latter.  Nor  in  a  common  law  convey- 
ance is  it  absolutely  necessary,  though  the  deed  would  be  very 
informai  without  it,  as  it  is  a  clause  of  great  importance  :  "  Burton, 
Comp.  s.  515. 

''  If  an  estate  and  interest  be  mentioned  in  the  premises,  the 
intention  of  the  parties  is  shown,  and  the  deed  may  be  effectuai 
without  any  habendum  :"  per  Abbott,  C.J.,  Goodtitle  d.  Dodwell  v. 
Gibbs  (1826),  5  B.  &  C.  709  at  p.  717  ;  8  D.  &  Ry.  502  at  p.  509  ; 
see  also  Kerr  v.  Kerr  (1854),  4  Ir.  Ch.  R.  493  at  p.  497. 


If  the  parcels  are  set  out  again  in  the  habendum  such  Repeating 
setting  out  is  of  no  effect,  unless  it  is  for  the  purpose  of  hal^dum 
differentiating  the  estate  to  be  taken  by  the  grantee  in  ""^^*^'^- 
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the  several  parcels,  but  such  setting  out  may  explain  the 
parcels  in  the  premises. 

Lease  by  A.,  seised  of  a  reversion  in  fee  simple  upon  a  lease  for 
life,  to  B.  of  the  reversion ,  habendum  the  land  for  twenty-one  years. 
Heldy  th£kt  the  words  in  the  habendum  explained  those  in  the  premises 
and  created  a  good  lease  for  twenty-one  years  after  the  death  of  the 
lessee  for  life  :  Throchnerton  v.  Tvdcy  (1555),  1  Plow.  145  ;  Dy. 
124  a.  The  point  of  the  décision  turns  upon  the  fact  that  the 
lessee  for  life  had  died  withouthavingattorned  toB.  ;  and  hence,  as 
attornment  was  then  necessary  to  the  validity  of  the  grant  of  a 
reversion,  the  lease  would  hâve  been  void  if  the  deed  had  been  held 
to  be  a  lease  of  a  reversion  and  not  of  the  land.  Attornment  was 
rendered  unnecessary  by  4  &  5  Anne  (1705),  c.  16,  s.  9. 

Where  A.  leased  the  manor  of  D.  with  ail  ils  members  and 
appurtenances,  habendum  the  members  of  the  said  manor  for  a  term 
of  years,  the  Judges  were  divided  in  opinion  as  to  whether  the 
manor  or  only  the  members  thereof  were  well  leased  for  years» 
Two  Judges  held  that  the  manor  was  well  leased  for  years,  but  other 
two  held  that  the  manor  was  only  leased  at  will  (that  being  the 
effect  of  the  premises),  the  members  only  being  leased  for  years  ;  and 
the  latter  is  stated  to  be  the  better  opinion  :  Anon.  (1563),  2  BenL 
&  Dal.  57,  pi.  3  ;  Moore,  55. 

In  Carew's  Case  (1585),  Moore,  222,  "Manwood,  C.B.,  said 
that  where  there  were  in  one  deed  several  things  granted,  and  then 
comes  the  habendum  to  limit  the  estate,  if  the  habendum  recites 
those  things  over  again  particularly  [  *  arrear  parti culaiment  '  ],  it 
does  something  which  is  not  its  office  and  is  superfluous,  and  there- 
fore  ail  that  récital  shall  be  of  no  effect  ;  but  the  habendum  shall 
be  construed  as  if  there  had  been  no  such  récital,  nor  anything 
beyond  '  habendum  et  tenendum,'  but  where  a  deed  or  démise  con- 
tains  several  limitations  of  estate,  e.g.,  one  of  certain  parcels  of  the 
premises  for  twenty  years,  and  another  of  other  parcels  for  ten 
years,  or  for  life,  there  the  certainty  of  the  différent  habendums 
is  to  be  regarded,  but  not  so  where  there  is  but  one  haben- 
dum." See  the  annotation  of  Lord  Haie  given  in  Co.  Litt.  26  b, 
note  (4). 

Therefore  a  lease  of  the  site  of  a  rectory  and  ail  buildings,  &c., 
and  tithes  thereto  appertaining,  habendum  the  said  site  with 
the  appurtenances,  was  held  to  be  a  good  lease  of  the  tithes: 
Carew's  Case  (1585),  Moore,  222;  S.  C.  sub  nom.  Carie's  Case,  1 
Léon.  281. 
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Grant  to  J.  N.  of  an  annuity  or  annual  rent  of  14Z.  to  be  issuing 
out  of  certain  lands,  habendam  Vun  moi/ety  del  ceo  (viz.)  71.  del  date 
del  dit  indenture  per  38  ans  et  habendum  Vauter  moyety  {viz.)  71. 
po8t  mortem  J.  D.  durant  le  terme  de  88  ans.  Held,  that  there 
were  two  several  rents  of  IL,  one  to  commence  immediately  and 
the  other  after  the  death  of  J.  D.  :  Woodley  v.  Beere  (1629),  Wm. 
Jones,  207. 

Deed  of  partition  whereby  the  coparceners  conveyed  to  the  releasee 
to  uses  certain  closes  Â.  and  B.  and  ail  ways  to  the  said  lands 
belonging  or  appertaining  or  therewith  usiially  held,  used,  occupied 
or  enjoyed,  habendum  as  to  closes  A,  and  their  appurtenances  to  the 
releasee  to  uses  in  fee  to  the  use  of  S.  in  fee.  Held,  that  a  right  of 
way  which  was  not  strictly  appurtenant  to  A.,  having  been  extin- 
guished  by  unity  of  possession,  passed  by  the  word  *'  appurtenances" 
in  the  habendum,  interpreting  that  word  by  the  words  in  the  premises: 
James  v.  Plant  (1886),  4  A.  &  E.  749,  reversing  5  B.  &  Ad.  791. 

Where  a  person  is  mentioned  as  grantee  in  the  pre-  Person  not 
mises,  a  person  mentioned  in  the  habendum,  but  not  în  premises  can- 
the  premises,  cannot  take  an  immédiate  estate  in  the  land  gxcept  in 
granted,  but  can  take  an  estate  in  remainder  :  Co.  Litt.  bTwày^of  ^^ 
231  a.  ;  but  any  person,  though  not  named  in  the  pre-  ^^^e. 
mises  or  in  the  habendum,  can  take  any  estate,  either 
immédiate  or  in  remainder,  by  way  of  use  declared  on 
the   estate   limited  in  the  habendum  :    Sammes^   Case 
(1609),  13  Eep.  54. 

A.  made  a  lease  to  B.  for  forty  years  if  he  should  so  long  live  ;  and 
afterwards  by  another  deed  demised  the  same  land  to  B.,  habendum 
to  bis  executors  and  assigns  for  forty  years  after  the  expiration  of  the 
first  lease.  Held,  a  void  lease  :  Anon.  (1573),  3  Léon  32,  LX.  '*  The 
premises  of  a  deed  is  to  limit  the  person  who  bhall  hâve  the  lease,  and 
the  habendum  shall  not  déclare  the  person  who  shall  hâve  it,  or  the 
lease,  but  to  déclare  the  estate  which  shall  be  in  the  lease  ;  and  it  is 
but  a  limitation  of  the  estate  :  and  if  the  premises  do  not  limit  the 
person  who  shall  hâve  it,  the  habendum  shall  not  give  anj'thing  to 
the  person,  unless  it  be  expressed  in  the  premises  what  person  sliall 
hâve  it  :  and  therefore  when  he  saith  habendum  to  his  executors 
and  assigns  thèse  words  (executors  and  assigns)  are  void  :  "  per 
Mounson,  J.,  Ibid.  at  p.  33.  **  By  the  lease  of  the  same  land  by  a  new 
deed,  as  the  case  is  hère,  nothing  shall  pass  without  an  habendum  : 
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and  if  a  lease  be  made  to  the  lessee,  habendum  to  his  executors,  he 
himself  hath  no  estate  ;  and  when  no  estate  is  limited  the  person 
in  the  premises  gains  not  anything  and  without  the  habendum  he 
cannot  hâve  anything  :  **  per  Harper,  J.,  Ibid.  at  p.  88.  "  And  when 
by  the  premises  of  the  deed  the  parties  are  not  named,  the  habendum 
shall  never  bring  in  a  strange  person.  .  .  .  When  the  habendum  is 
to  such  a  person  as  was  not  named  in  the  premises  of  the  deed  it  is 
but  a  nugation.  .  .  .  The  habendum  waits  upon  the  grant  before  ; 
and  when  he  gives  an  estate  in  the  habendum  without  limiting  of 
the  person  in  it,  then  the  person  named  in  the  premises  shall  hâve 
it  ;  and  then  when  he  names  a  strange  person  which  was  not 
named  before  in  the  premises  or  which  hath  no  capacity  as  the 
moon,  or  such  like  who  are  not  in  reinim  natura  .  .  .  thèse  persons 
or  things  named  in  the  habendum  are  but  nugations  and  void  ;  and 
then  it  is  like  unto  the  case  where  no  person  is  limited  in  the 
habendum  :  "  per  Manwood,  J.,  Ibid.  at  p.  84.  **  Where  no  person 
is  named  in  the  habendum,  by  construction  of  law  he  who  is  named 
in  the  premises  shall  hâve  it  :  but  when  the  habendum  makes  ex- 
press mention  of  his  intent  what  person  shall  hâve  it,  and  another 
than  was  named  in  the  premises,  then  if  those  caanot  hâve  it,  the 
estate  limited  shall  not  be  carried  over  to  him  who  was  named  in 
the  premises  :  "  per  Harper,  J,,  Ibid.  at  p.  85. 
Leasesfor  Démise  to  A.,  habendum  to  A.,  B.,  C,  and  D.,  **  pro  termina  vitae 

•  eorum  et  alteHus  eoi'um  successive  diutius  viventium.**     Held,  that 

A.  alone  took,  as  B.,  C,  and  D.,  not  being  named  except  in  the 
habendum,  could  only  take  in  remainder,  which  could  not  be  joint 
because  of  the  words  '^successive,''  &c.,  and  in  succession  they  could 
not  take  for  the  uncertainty  who  should  begin:  (distinguishing 
Ano7i.  (1577),  Dy.  861  a,  supra,  p.  281)  ;  Windsmore  v.  Hobart 
(1584),  Hob.  818  ;  Godb.  51;  Hut.  87;  Cro.  Eliz.  58;  S.  C.  sub 
nom.  Anon.,  Ow.  88. 

Lease  made  to  two,  habendum  to  them  and  two  others  for  their 
four  lives.  Held,  that  the  two  mentioned  in  the  habendum  only 
took  nothing  :  Kirkman  and  Reignold's  Case  (1587),  2  Léon.  1  ;  S.  C. 
sub  nom.  Kirkman  and  ReujnotVs  Case,  4  Léon.  8.  Démise  to  C, 
habendum  to  C.  and  D.  for  years  rendering  rent.  Held,  that  D. 
took  nothing  :  Reynold  v.  Kingman  (1587),  Cro.  Eliz.  115. 
Belease  of  Eelease  by  lord  of  a  manor  of  a  copyhold  to  the  tenant  on  the 

copyholds.  j.qJj^  habendum  to  the  tenant  and  G.,  their  heirs  and  assigns  ;  and 
livery  made  according  to  the  intent  of  the  indenture.  Held,  that  as 
6.  was  not  named  in  the  premises,  he  could  take  nothing  by  the 
habendum,  and  that  the  livery  made  according  to  the  indenture 
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did  not  give  anything  to  G.,  because  the  indenture  as  to  him  was 
void  :  Sammes"  Case  (1609),  13  Rep.  54  ;  Ley,  11. 

The  case  of  Tylei-  v.  Fisher  bas  been  cited  as  an  authority  against 
the  proposition  now  under  discussion  on  account  of  the  marginal 
note  în  the  report  of  the  case  in  Gro.  Jac,  which  states  that  some 
of  the  lessees  were  not  named  in  the  premises,  but  such  statement  is 
not  correct,  and  the  case  really  bas  nothing  to  do  with  the  proposi- 
tion^ but  is  simply  a  case  in  which  the  question  for  détermination 
was  whether  the  lease  was  good  or  void  for  uncertainty.  It 
was  a  case  in  which  A,  and  bis  wife,  by  indenture  between 
them  and  B.,  demised  to  B.  and  bis  wife  and  G.  their  daughter 
(ail  of  whom  were  named  in  the  premises),  habendum  to  them  *'ut 
supra  dictum  est  et  eorum  diutius  viventl  successive  "  for  term  of  their 
lives.  The  lease  was  held  good,  they  to  take  by  way  of  remainder 
one  after  the  other  :  Tyler  v.  Fisher  and  Greenwood  (1619),  Palm. 
29  ;  S.  G.  svJ)  nom.  Greenwood  v,  Tyber,  Gro.  Jac.  563  ;  sub  nom, 
Greenwood  v.  Tyler,  Hob.  814.  The  case,  however,  on  writ  of  error, 
was  compromised  on  the  advice  of  the  Judges,  who  were  of  opinion 
that  the  décision  could  not  stand  with  Windsmore  v.  Hobart,  uhi  sup. 

There  are  two  exceptions  to  tbis  proposition,  for  a  person  not  Exceptions; 
named  in  the  premises  can  take  an  immédiate  estate — (i.)in  case  of  rl^eim^' 
frankmarriage  :  2  RoU.  Abr.  67,  pi.  17  ;  (ii.)  under  a  customary  grant  grant  by 
by  copy  :  Brooks  v.  Brooks  (1617),  Gro.  Jac.  434;  Pop.  125  ;  2  RoU.  "^^^^ 
Abr.  67,  pi.  18.   The  authorities  are  collected,  Go.  Litt.  26  b,  note  (4). 

A  person  not  named  in  the  premises  can  take  in  remainder  after  Remainder- 
a  particular  estate  limited  by  the  habendum  to  the  person  named  ^^^d  in 
as  grantee  in  the  premises  :  Go.  Litt.  26  b,  note  (4)  ;  Burton,  Gomp.  habendum 
s.  518. 

Thus,  a  grant  to  B.,  habendum  to  B.  and  the  heirs  of  bis  body, 
and  if  B.  dîed  without  heirs,  remainder  to  J.,  was  held  good  :  Veners 
V.  Ahhot  ofFesch,  Y.  B.  8  Edw.  II.  (1314),  267. 

Lease  by  deed  poil  to  A.,  habendum  to  A.,  bis  wife,  and  bis 
daughter  "  successive  sicut  sciibuntur  et  nominantur  in  ordine.** 
Held,  a  good  remainder  to  the  daughter  :  for  the  words  "  sicut,  <fcc., 
in  ordine*'  made  it  sufficiently  certain,  though  a  lease  to  three 
habendum  successive  would  not  be  good,  for  uncertainty  :  Grubham*s 
Case  (1613),  4  Léon.  246:  distinguisbing  Windsmore  v.  Hobart, 
ubi  sup, 

Lease  to  A.,  habendum  to  A.  and  bis  wife  for  their  lives  **  et 
eorum  diutius  viventi  successive  uni  post  alterum  sicut  scribuntur 
et  nominantur  in  ordineJ'  Held,  a  good  remainder  to  the  wife  : 
Wheadon  v.  Sugg  (1614),  Gro.  Jac.  872. 

E.D.  19 
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Grantee 
named  in 
premises  mast 
take  some 
estate. 


If  express 

limitations 

inboth 

E remises  and 
abendum, 
the  latter 
wiU  be 
treated  as 
explanatory, 
or,  if  répug- 
nant, re- 
jected. 

Mère  mention 
of  grantee  in 
premises  is 
not  a  life 
estate. 


The  Real  Property  Amendment  Act,  1845  (8  &  9  Vict.  c.  106), 
8.  5,  which  enacts  that  in  indentures  executed  after  October  Ist, 
1845,  "an  immédiate  estate  or  interest  in  any  tenements  or 
hereditaments  .  .  .  may  be  taken,  although  the  taker  thereof  be 
not  named  a  party  to  the  indenture,"  does  not  affect  this  rule. 

Where  a  person  is  mentioned  as  grantee  in  the  pre- 
mises he  must  take  some  estate,  though  he  is  not 
mentioned  in  the  habendum. 

kjeme  covert  bydeed  executing  a  power  of  appointment  appointed 
to  such  children  of  her  sisters  as  should  be  living  at  the  death  of 
her  and  her  husband  or  the  longest  liver,  habendum  to  such  children 
of  her  sisters  as  should  be  living  at  her  decease.  Held,  that  a  child 
born  after  her  own  but  before  her  husband's  death  took,  "  for  the 
office  of  the  habendum  is  to  ascertain  the  quantity  and  quality  of 
the  estate  :  ''  Cochin  v.  Heathcote  (1772),  Lofft,  190.  It  was,  how- 
ever,  held  in  a  case  in  which  there  was  a  lease  to  husband  and 
wife,  habendum  to  the  husband  for  thirty  years,  that  the  wife  took 
nothing:  Baldicin  v.  Mortin  or  The  Earl  of  Cumherland's  Case 
(1589),  Owen,  48;  probably  on  the  ground  that  such  estale  as  she 
took  under  the  premises  vested  in  her  husband. 

If  words  of  limitation  are  added  to  the  grantee's  name 
both  in  the  premises  and  in  the  habendum,  the  limita- 
tion in  the  habendum  will,  if  possible,  be  considered  as 
explanatory  of  that  in  the  premises  ;  but  if  the  limita- 
tions are  répugnant,  the  estate  given  by  the  premises 
caunot  be  abridged  by  the  habendum. 

This  rule  only  applies  where  there  are  words  of  limitation  added 
to  the  grantee's  name  in  the  premises.  If  there  is  no  such  addition, 
though  some  of  the  cases  speak  of  an  estate  for  life  in  the  grantee 
being  implied  by  the  mention  of  bis  name  in  the  premises,  the 
better  opinion  is  that  there  is  no  such  implied  life  estate  ;  hence 
the  mère  mention  of  the  grantee's  name  in  the  premises  does  not 
give  him  any  estate  inconsistent  with  the  estate  limited  by  the 
habendum,  whatever  that  estate  may  be. 

**  For  to  the  intent  of  some,  if  a  man  letteth  land  to  another  for  life 
and  after  coniirm  bis  estate  which  he  hath  in  the  same  land  to  bave 
and  to  hold  liin  estate  to  him  and  his  heirs,  this  confirmation  as  to 
bis  heirs  is  void,  for  his  heirs  cannot  bave  his  estate,  which  was  not 
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bat  for  term  of  bis  life.  But  if  be  confirm  bis  estate  by  tbese 
words  to  bave  the  same  land  to  bim  and  to  bis  beirs  tbis  confirmation 
maketb  a  fee  simple  in  tbis  case  to  bim  in  tbe  land  :  "  Littleton, 
s.  524.  "  Wberein  is  to  be  noted  tbat  tbe  babendum  and  tbe  premises 
do  in  substance  well  agrée  togetber,  and  tbat  tbe  babendum  may 
enlarge  tbe  premises  but  not  abridge  tbe  same  :  "  Co.  Litt.  299  a. 

''  Tbe  office  of  tbe  babendum  is  properly  to  détermine  wbat  estate 
or  interest  is  granted  by  tbe  deed,  tbough  tbis  may  be  performed, 
and  Bometimes  is  performed,  in  tbe  premises.     In  wbicb  case  tbe 
babendum  may  lessen,  enlarge,  explain,  or  qualify,  but  not  totally 
contradict  or  be  répugnant  to  tbe  estate  granted  in  tbe  premises.   Estate  may 
As  if  a  grant  be  *  to  A.  and  tbe  beirs  of  bis  body  '  in  tbe  premises,  but^not 
babendum  *  to  bim  and  bis  beirs  for  ever,'  or  vice  versa,  bere  A.  a^ridged. 
bas  an  estate  tail,  and  a  fee  simple  expectant  tbereon.     But  bad  it 
been  in  tbe  premises  '  to  bim  and  bis  beirs,*  babendum  *  to  bim  for 
life,'  tbe  babendum  would  be  utterly  void  ;  for  an  estate  of  inherit- 
ance  is  vested  in  bim  before  tbe  babendum  comes,  and  sball  not 
afterwards  be  taken  away  or  devested  by  it  :  "  2  Bl.  Com.  298. 

'*  But  a  modification  introduced  by  tbe  babendum  is  permitted  to 
take  efiect  if  it  is  so  far  consistent  witb  tbe  language  of  tbe  premises 
tbat  its  admission  does  not  make  any  part  of  tbe  language  simply 
void  or  nugatory.  In  sucb  cases  tbere  is  not,  properly  speaking,  a 
repugnancy  between  tbem:  '*  Cballis,  E.  P.  (2nd  éd.),  p.  379. 

"  So  tbat  tbe  babendum  is  tbe  only  proper  part  of  a  fine  or  deed 
by  tbe  law  designed  for  tbe  limitation  of  tbe  estate,  and  tbe  estate 
limited  by  tbe  babendum  is  tbe  estate  wbicb  tbe  fine  or  feoffment 
conveys,  if  not  contradictory  to  tbe  premises.  And  tbis  ail  books 
agrée,  tbat  it  is  tbe  office  of  tbe  premises  to  name  the  grantor  and 
grantee  and  tbe  tbing  granted,  tbat  tbe  office  of  tbe  babendum  is  to 
limit  and  express  tbe  estate  granted,  tbat  tbe  babendum  sball  never 
be  controlled  by  tbe  premises,  unless  tbat  tbe  premises  are  par- 
ticular,  plain,  and  certain  in  tbe  limitation  of  tbe  estate,  and  tbe 
babendum  répugnant  tbereunto,  but  if  tbe  premises  be  not  certain 
and  particular  in  expressing  tbe  estate  granted,  but  gênerai  or 
incertain  or  subject  to  doubtful  and  varions  constructions,  tbat 
then  in  ail  sucb  cases  tbe  babendum,  according  to  its  office,  sball 
govern,  direct,  or  enlarge  tbat  wbicb  is  mentioned  in  tbe  premises, 
and  tbe  estate  wbicb  passes  is  according  to  tbe  babendum.  .  .  . 
Wbere  tbe  words  in  tbe  premises  are  capable  of  divers  construc- 
tions, tbe  babendum,  being  certain  and  particular,  sball  govern 
tbose  doubtful  words  :  "  per  PoUexfen,  arguendOf  Pigot  v.  Salisbury 
(1674),  PoUexf.  146  at  pp.  150,  151. 

19—2 
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*'  The  oflSce  of  the  habendum  is  to  explain,  limit,  and  déclare  the 
qwantum  of  the  estate  which  is  to  pass  by  the  deed.  It  has  never 
been  disputed  but  that  it  will  carry  the  limitation  of  the  estate 
farther  than  the  premises  of  the  deed  did.  If  a  man  gives  an  estate 
to  Â.  for  life,  habendam  to  him  and  his  heirs,  a  fee  simple  clearly 
passes.  On  the  other  hand,  it  is  clear  that  the  habendum  never 
abridges  the  estate  granted  by  the  premises  of  the  deed  ;  it  may 
indeed  alter  and  vary  it.  As  if  a  man  grants  an  estate  to  A.  and  B., 
to  hâve  and  to  hold  to  A.  for  life,  the  remainder  to  B.,  the  premises 
of  the  deed  in  that  case  will  be  controlled  by  the  habendum:" 
per  Verney,  M.R.,  Kendal  v.  Micfeild  (1740),  Barn.  Ch.  Rep.  46  at 
p.  47. 

Of  course,  part  of  the  habendum  may  be  explanatory  of  the 
limitation  in  the  premises,  while  other  part  may  be  répugnant  and 
may  hâve  to  be  rejected:  Doe  d.  Timmis  v.  Steele  (1843),  4  Q.  B. 
668  ;  stated  infra,  p.  296. 

In  the  following  cases  the  estate  limited  in  the  habendum 
explained  that  in  the  premises. 

Grant  in  frank-marriage  (which  was  équivalent  to  a  grant  in 
spécial  tail  :  see  Litt.  ss.  17,  19  and  20),  habendum  to  the  said 
John  and  Joan  et  haeredibus.  Held,  to  be  a  grant  in  fee  simple  : 
Y.  B.  45  Edw.  m.  (1371),  19,  20,  pi.  22.  This  case  is  inconsistent 
with  Blaunket  v.  Simonson,  Y.  B.  2  Edw.  IL  (1308),  29  (wrongly 
numbered  26)  ;  17  Selden  Society  Publications,  p.  126,  where  a 
similar  grant  was  held  to  be  a  grant  in  frank-marriage  only. 

'*  Land  is  given  to  one  and  his  heirs  maie  in  the  premises, 
habendum  to  him  and  the  heirs  maie  of  his  body,  this  is  only  an 
estate  tail,  notwithstanding  the  premises  were  a  fee  simple  :  " 
Throgmorton  v.  Tracey  (1555),  Dyer,  124  a  at  p.  126  b,  pi.  50. 

Grant  of  a  rent-charge  to  A.  and  his  heirs,  habendum  to  A.  for 
life  and  for  the  lives  of  his  wife  and  two  daughters.  Held,  that 
after  the  death  of  A.  his  heir  took  during  the  three  other  lives,  not 
as  **  heir  by  descent,  but  as  his  heir  nominatim,  and  as  by  way  of 
limitation  only,  and  not  in  any  other  manner,  he  is  to  hâve  it  as 
heir  by  force  and  virtue  of  the  grant,  and  not  as  by  descent,  but  by 
way  of  limitation,  and  that  for  to  prevent  an  occupancy  :  "  per 
Flemming,  C  J.,  Bowles  v.  Poor  (1611),  1  Buis.  135  at  p.  137  ;  S.  C. 
8ub  nom.  Bowles  v.  Poore,  Cro.  Jac.  282.  But  according  to  the 
latter  report  it  was  held  **  that  the  heir  shall  hâve  this  rent  as  a 
party  specially  nominated,  and  as  heir  by  descent,  although  it  be 
not  properly  an  estate  descendible." 

Démise  by  a  prebendary  to  A.  and  his  heirs,  habendum  to  him 
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and  hÎ8  heirs  for  three  lives.  Heldy  good  against  the  lessor's 
Buccessor,  **  for  the  habendum  expounds  the  premises,  and  there's 
no  repugnancy,  for  the  lessee  and  his  heirs  shall  take  as  in  the 
premises,  but  shall  take  only  for  three  lives,  as  in  the  habendum  :  " 
Pibnvorth  v.  Pyet  (1671),  T.  Jones,  4. 

"  If  a  man  in  the  premises  give  land  to  another  and  the  heirs  of  Habendum 
his  body,  habendum  to  him  and  his  heirs  for  ever,  he  takes  an  prem^f 
estate  tail  and  a  fee  simple  expectant:  "  Co.  Litt.  21  a.  (It  is  said 
in  Kendal  y.  Micfeild  (1740),  Barn.  Ch.  Rep.  46  (at  p.  48)  that  it 
is  fee  simple;  possibly  Coke's  opinion  may  be  supported  on  the 
ground  that  estâtes  in  tail  and  in  fee  may  co-exist  in  the  same 
person.) 

**  If  a  man  gives  lands  to  one  and  his  heirs,  habendum  to  him  and  "Heirs''  in 
the  heîrs  of  his  body,  he  shall  hâve  but  an  estate  in  tail  and  no  fee  expiainïï^ 
expectant  :  "   Altham's  Case  (1610),  8  Rep.  150  b  at  p.  154  b  ;   see  "^^^''^'ij^*" 
Co.  Litt.  21  a  ;  Preston,  Shep.  Touch.  102,  118.     In  Tumman  v. 
Cooper  (1618),  Cro.  Jac.  476;  S.  C.  sub  nom.  Thurmanv.  Cooper, 
2  Roll.  Rep.  19,  28  and  Pop.  188  ;  sub  nom.  Jermyn  and  Coopères 
Case,  Godb.  272;   thèse  words  were  held   to   give  an  estate  tail 
with  a  remainder  in  fee;  but  in  that  case  the  construction  was 
made  on  the  whole  deed,  which  was  inconsistent  with  an  estate  tail 
only  being  intended. 

Owner  of  rent-charge  pur  autre  vie  grants  to  "  A.,  his  executors.  Spécial 
&c.,  habendum  to  A.,  his  heirs  and  assigns,"  during  the  lives.  ^^a^'^. 
Held,  that  the  heir  took,  the  habendum  being  good,  because  "  it  is 
considered  as  the  same  kind  of  estate  whether  a  grant  of  that  sort 
is  made  to  a  man  and  his  heirs,  or  whether  it  is  made  to  a  man 
and  his  executors  ;  it  foUows  from  thence  that  when  one  of  thèse 
limitations  is  in  the  premises  of  the  deed  and  the  other  of  thèse 
limitations  is  in  the  habendum,  the  habendum  shall  take  place:'* 
Kendal  v.  Micfeild  (1740),  Barn.  Ch.  Rep.  46. 

In  Earl  of  Derby  v.  Taylor  (1801).  1  East,  502,  an  estate  pur  Estate  |wr 
autre  vie;  and  in  Burton  v.  Barclay  (1831),  7  Bing.  745,  a  term;  andterm 
granted   by  the  premises  were  restricted   by  the  habendum  (in  restricted. 
each  of  thèse  cases  the  facts  were  somewhat  spécial). 

A.,  seised  in  fee  of  certain  lands,  leased  them  for  three  lives  at  a 
rent  with  covenant  for  perpétuai  renewal.  Subsequently  by  a  settle- 
ment  he  granted  and  conveyed  the  said  lands  to  B.  and  C.  (trustées) 
and  the  survivor  and  the  heirs  of  such  survivor,  habendum  to  B.  and 
C,  and  the  survivor  and  the  heirs  of  such  survivor  for  the  life  and 
lives  of  the  three  cestuis  que  vie,  and  of  every  such  other  person  and 
persons  as  should  be  added  by  virtue  of  the  covenant  for  perpétuai 
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renewal,  to  the  use,  in  the  events  which  happened,  of  D.  and  the 
heîrs  maie  of  her  body.  Held,  that  the  settlement  operated  as  a 
grant  by  A.  of  the  reversion,  and  that  D.'s  estate  was  a  ^tuui-tail 
therein:  Lynch  v.  Nelson  (1870),  Ir.  R.  5  Eq.  192. 

Even  if  the  habendum  is  void,  it  may  be  looked  at  together  with 
other  parts  of  the  deed  for  the  purpose  of  qualifjdng  the  estate 
limited  by  the  premises  :  Goshawke  v.  Chickell  (1629),  Wm.  Jones, 
205  ;  Hagarty  v.  Nally  (1862),  13  Ir.  C.  L.  R.  532. 

Démise  to  A.,  his  wife  and  B.,  habendum  to  A.  for  eighty  years,  if 
he  so  long  live,  and  if  he  dies  within  the  term,  remainder  of  the  term 
to  A.'s  wife  and  B.,  if  they  so  long  live.  Held^  good,  and  that  ail 
the  interest  in  the  term  was  in  A.,  and  nothing  in  the  others  till 
after  his  death  :  Anon.  (1561),  Moore,  43,  pi.  133. 

In  the  foUowing  cases  the  estate  limited  in  the  habendum  being 
less  than  that  limited  in  the  premises,  or  répugnant  to  some  rule  of 
law,  the  habendum  was  rejected. 

"  If  the  grant  is  to  one  and  his  heirs,  habendum  for  life,  the 
habendum  is  void  because  it  gives  a  lesser  estate.  ...  If  a  man 
grants  to  another  an  annual  rent  of  20^.  payable  yearly  at  the 
feasts  of  the  Annunciation  of  Our  Lady  and  of  St.  Michael, 
habendum  for  a  day,  this  is  a  void  habendum,  because  the 
premises  of  the  deed  grant  an  annual  rent  and  payable  at  two  day  s, 
and  now  by  the  habendum  it  shall  not  be  annual  nor  payable  at 
any  day,  and  therefore  it  is  répugnant  :  "  Throchnerton  v.  Trœy 
(1555),  1  Plow.  145  at  p.  153  (arguendo). 

In  Lilley  v.  Whitney  (1567),  Dy.  272  a,  pi.  80,  where  a  term  was 
assigned  to  A.,  habendum  to  him  and  his  assigns  after  the  death  of 
the  grantor,  the  habendum  was  rejected. 

On  the  same  principle,  part  of  the  habendum  was  rejected  in 
Underhay  v.  Underhay  (1591),  Cro.  Eliz.  269,  in  which  case  a  démise 
was  made  habendum  to  lessee  for  life,  ''  which  said  term  shall 
begin  "  after  the  détermination  of  an  existing  lease  for  three  lives  ; 
and  it  was  held  that  the  lease  was  good,  for  the  estate  was  fully 
limited  before  the  words,  **  which  said  term  shall  begin,"  whicb 
therefore  had  no  effect  and  were  rejected. 

A.,  in  whom  the  reversion  upon  an  estate  for  life  was  vested, 
granted  the  reversion  to  B.,  habendum  the  said  réversion  after 
the  death  of  the  tenant  for  life.  Held,  that  the  reversion  passed 
immediately  :  for  if  the  words,  **  after  the  death  of  the  tenant  for 
life,'*  could  hâve  had  any  opération  they  would  hâve  been  répug- 
nant to  the  grant  of  the  reversion  contained  in  the  premises: 
Dashpei'  v.  Milhuiti  (1591),  1  Anderson,  284. 
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A.  by  one  indenture  conveyed  freeholds  to  B.  and  his  heirs, 
habendum  after  the  death  of  A.  to  B.  and  the  heirs  of  bis  body, 
and  by  another  indenture  other  freeholds  to  B.  and  his  heirs, 
habendum  after  the  death  of  A.  to  B.  and  the  heirs  maie  of  his 
body.  Held,  that  **  although  tlie  habendum  of  a  future  freehold  be 
void,  yet  the  grant  in  the  premises  being  expressly  to  him  and  his 
heirs,  the  indenture  shall  enure  upon  the  premises  and  shall  pass 
the  estate  to  the  vendee  directly  by  the  premises  :  "  Carter  v. 
Madgivick  (1692),  3  Lev.  889. 

In  Jerman  v.  Orchard  (1695),  Skin.  528  (see  p.  542)  ;  8.  C.  sub 
nom.  Germain  v.  Orchard,  Holt,  881  ;  1  Salk.  346  ;  sitb  nom. 
Jermyn  v.  Orchard,  Show.  P.  C.  199,  where  a  term  was  assigned  to 
B.,  her  executors,  &c.,  habendum  after  the  death  of  the  grantorand 
his  wife,  the  habendum  was  rejected,  and  the  assignée  took  the 
estate  given  by  the  premises. 

A.  conveyed  freeholds  to  B.  and  his  heirs,  habendum  to  B.,  his 
heirs  and  assigns  after  the  death  of  A.  ;  the  habendum,  which  was 
void  as  giving  an  estate  in  Juturo,  was  rejected  :  Goodtitle  d. 
DodweU  V.  Gibhs  (1826),  5  B.  &  C.  709  ;  8  D.  &  Ey.  502. 

Assignment  of  a  ship  in  course  of  building  to  A.,  habendum  to  A., 
when  it  shall  be  complète.  Held,  that  the  habendum  might  be 
rejected:  Reid  v.  Fairbanks  (1853),  13  C.  B.  692. 

Where  Queen  Elizabeth  granted  a  manor  to  B.  and  his  heirs  (in  Orant  to  beirs 
the  premises  of  the  letters  patent)  to  hâve  and  to  hold  the  said  fo^ ufe""' 
manor  to  B.  and  his  assigns  (leaving  out  heirs  in  the  habendum), 
the  fee  of  the  manor  did  pass  by  the  premises  of  the  letters  patent, 
and  the  habendum  was  void  ;  for  the  premises  were  certain  enough 
to  pass  the  fee  simple,  and  the  omission  of  heirs  in  the  habendum 
should  not  overthrow  that  which  was  certain  in  the  premises: 
Avditor's  Kinp*8  Case,  cited  in  2Tie  Earl  of  Rutland's  Case  (1608), 
8  Eep.  55  a  at  p.  56  b. 

In  Goshawke  v.  Chickell  (1629),  W.  Jones,  205  ;  S.  C.  sub  nom. 
Goshawke  v.  Chiggell,  Cro.  Car.  154,  where  a  term  was  assigned  by 
J.  to  his  daughter  Hester,  habendum  to  J.  and  his  wife  for  their 
lives  with  remainder  to  Hester  till  her  marriage  and  birth  of  issue, 
and  afterwards  to  Hester,  her  executors,  &c.,  for  the  residue  of  the 
term,  provided  that  if  Hester  died  before  being  married  and 
having  lawful  issue  the  assignment  should  be  void,  the  haben- 
dum was  rejected,  and  Hester  took  the  estate  given  by  the  premises, 
but  the  habendum  was  used  to  assist  in  interpreting  the  proviso 

A.,  tenant  for  years,  in  whom  was  also  vested  a  remainder  pur 
autre  vie  in  the  land,  granted  the  land  and  ail  his  estate  to  B.  and 
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ESTATES   PUR   AUTRE   VIE. 


Grant  to  heir 
habendum  to 
assigna. 


Where  one 
limitation 
takes  effect 
on  delivery 
bat  the  otiier 
doe^not. 


C,  habendum  for  sixty  years.  Held,  that  by  the  grant  of  ail  his 
estate  his  remainder  passed,  and  the  habendum  was  répugnant: 
Bernard  v.  Donner  (1648),  Aleyn,  58. 

Démise  to  Hannah  Timmis,  her  heirs  and  assigns,  habendum  to 
Hannah  Timmis  and  her  assigns  for  and  during  the  natural  life  of 
George  Timmis.  Held,  that  the  grant  in  the  premises  was  explained 
by  the  habendum  to  be  an  estate  pur  autre  vie,  and  that  the  words 
in  the  habendum,  "and  her  assigns,"  which  would  bave  made  the 
lands  to  pass  on  the  death  of  the  grantee  to  her  executors,  should 
be  rejected  as  being  répugnant  to  the  grant  to  her,  her  heirs  and 
assigns  in  the  premises,  and  that  the  grantee's  heir  was  entitled 
after  her  death  as  spécial  occupant:  Doe  d.  Timmis  v.  Steele  (1843), 
4  Q.  B.  66B. 

E.,  being  tenant  for  life  of  a  house  by  deed  of  lOth  November 
''granted,  demised,  and  leased  to  J.,  his  executors,  administrators 
and  assigns,''  the  house,  habendum  'Ho  J.,  his  executors,  adminis- 
trators, and  assigns,  from  the  13th  November  for  the  term  of 
R.,  for  the  term  of  his  natural  life."  Held,  that  having  regard 
to  the  interest  which  the  grantor  had,  there  was  in  the  premises 
an  express  grant  of  the  life  estate  in  praesentiy  which  was  not  con- 
troUed  by  the  habendum  :  Boddington  v.  Robinson  (1875),  L.  E.  10 
Ex.  270.  It  is  doubtful  whether  this  case  can  be  supported  ;  see 
Challis,  E.  P.  (2iid  éd.),  p.  98. 

Where  the  estâtes  Umited  in  the  premises  and  the  habendum  are 
not  the  same,  and  some  further  act,  besides  the  delivery  of  the 
deed,  is  necessary  to  perfect  one  of  them,  while  the  other  takes 
effect  by  the  delivery  alone,  then  the  latter  estate  only  is  effectually 
limited. 

In  Bcddwiu's  Case  (1589),  2  Eep.  23  a,  land  was  demised  to  A.  and  B. 
and  the  heirs  of  B.,  habendum  to  them  for  ninety-nine  years  from 
the  date  of  the  indenture  ;  no  livery  of  seisin  was  made.  It  was 
held,  "  Firsty  when  to  things  which  take  their  essence  and  effect  by 
the  delivery  of  the  deed  without  other  ceremony,  and  which  lie  in 
grant,  there,  in  such  limitation  as  in  the  case  at  Bar,  the  habendum 
was  répugnant  and  void  ;  as  if  a  man  grants  rent  or  common,  &c., 
out  of  his  land,  by  the  premises  of  the  deed  to  one  and  his  heirs» 
habendum  to  Ihe  grantee  for  years,  or  for  life,  the  habendum  is 
répugnant  ;  for  a  fee  passeth  by  the  premises,  by  the  delivery  of  the 
deed,  and  therefore  the  habendum  for  years,  or  life,  is  void.  Second: 
If  one  by  deed  grants  a  rent  f n  esse,  or  a  seignory,  in  the  premises 
to  one  and  his  heirs,  habendum  to  the  grantee  for  years  or  life  ; 
although  another  thing,  or  ceremony,  is  requisite,  that  is  to  say. 
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attornment,  besides  the  delivery  of  the  deed,  yet,  forasmuch  as  the 
thing  lieth  in  grant,  and  both  estâtes,  that  is  to  say,  as  well  tbe 
estate  in  fee  as  tbe  estate  for  years  or  for  life,  ought  to  bave  one 
and  the  same  ceremony,  tbat  is  to  say,  attornment,  to  pass  it,  as  a 
seignory,  &c.,  and  for  this  cause  tbe  habendura,  in  sucb  case,  is 
répugnant  and  void.  Third:  Wben  a  man  gives  land  by  deed  in 
fee  by  tbe  premises,  habendum  to  the  lessee  for  Hfe,  tbere  the 
habendum  is  void,  as  hath  been  said  ;  for  one  and  the  same  cere- 
mony,  scil.  lîvery,  is  requisite  to  both  the  estâtes  ;  and  therefore, 
wben  livery  is  made  according  to  the  form  and  effect  of  the  deed,  it 
shall  be  taken  strongest  against  the  feoffor,  and  more  for  the  advan- 
tage  of  the  feoffee  ;  and  the  habendum  in  sucb  case  is  void,  and 
till  livery  be  made,  the  feoflFee  hath  but  an  estate  at  will.  Fourth  : 
Wben  to  the  estate  limited  by  the  premises,  a  ceremony  is  requisite 
to  the  perfection  of  the  estate,  and  to  the  estate  Hmited  by  the 
habendum  notbing  is  required  to  the  perfection  and  essence 
thereof,  but  only  the  delivery  of  the  deed,  tbere,  although 
the  habendum  be  of  a  lesser  estate  than  is  mentioned  in  the 
premises,  the  habendum  shall  stand,  as  in  the  case  at  the  Bar  : 
to  the  fee  simple  limited  by  the  premises,  it  is  requisite  to  bave 
livery  and  seisin  ;  and  till  delivery  be  made,  notbing  shall  pass  but 
an  estate  at  will  (if  the  deed  had  not  gone  farther),  and  therefoie 
the  habendum  for  years  is  good  presently  by  the  delivery  of  the 
deed,  and  so  it  appeareth  it  was  the  intent  of  the  parties  that  it 
should  take  effect,  by  the  delivery  of  the  deed,  for  years  :  "  Ibid. 
2  Rep.  23  a;  S.  C.  sitb  nom.  Baldwyn  v.  Marton,  1  Anders.  223, 
ca.  ccxlii. 

The  necessity  for  attornment  was  abolished  by  4  &  5  Anne  (1705), 
c.  16,  8.  9,  and  that  for  livery  by  8  &  9  Vict.  (1845),  c.  106,  s.  2,  and 
consequently  the  case,  if  it  now  arose,  would  be  decided  according 
to  the  third,  and  not  according  to  the  fourth  dictum. 
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CHAPTER  XVI. 

LIMITATIONS   TO   HBIBS   AND   HEIB8    OF   THB   BODT. 


Grant  in  Fee  Simple  :  "  Heirs^'  or^  since  1881,  "  Fee  Simple  "  neceê- 
sary  :  Exceptions^  The  King  ;  Corporations  ;  Releases  ;  Veêting 
Déclarations  ;  Référence  :  Qnalified  Fées  :  Determinable  Fées  : 
Conditional  Fées:  Estâtes  Tail:  *' Heirs,''  or,  since  1881, 
'^TaiV  necessainj  :  '' Of  the  Body''  Implied,  or  Supplied  by 
Context  :  Fee  Simple  eut  down  to  Fee  Tail  by  gift  over  :  Estâtes 
in  Spécial  Tail  or  Tail  Mole  01*  Female  :  Begotten  includes  to  be 
begotten  :  "  Heirs  "  or  "  Heirs  of  Body  "  extended  by  parenthtsis 
to  ail  Children:  Fées  cannot  be  mode  Inaliénable:  Grant  to 
**  Heirs  *'  of  Deceased  Person  :  **  Heirs  "  is  Heir  at  Iaiw  :  To 
''Heirs  MaW  of  Deceased  Person:  Grant  in  Remainder 
to  **  Heirs  '*  of  Living  Person  :  To  "  Heirs  "  of  Grantor  :  Grant 
to  **  Heirs  of  Body  "  of  Deceased  Person  :  To  "  Heirs  Maie  of 
Body  '*  of  Deceased  Person  :  Grant  in  Remainder  to  "  Heirs  of 
Body**  of  Living  Person:  Rule  in  Shelley*s  Case:  *' Heirs'* 
necessary  :  Estaie  in  Ancestoj*  by  Implication  :  Both  Limitations 
viust  be  in  same  Instrument:  One  Limitation  Légal,  otker 
Equitable:  ''Heirs  of  Body  **  meaning  Children  :  Limitation  to 
A.  for  Life, Remainder  to  "Heir**  or  "Heir ofhis Body** :  Equit- 
able Limitations  in  Executed  Trtists  construed  in  same  manner 
as  Légal  Limitations  :  Personalty  given  to  "  A.  and  his  Heirs,** 
or  "  Heirs  of  A.,'*  or  "  Heirs  **  in  substitution  foi'  A,,  or  "  A,  and 
the  Heirs  ofhis  Body,**  or  "Heirs  of  Body  of  A.** 

It  now  becomes  necessary  to  consider  the  effect  of  the  ordinary 
limitations  contained  in  deeds,  and  as  the  most  important  limitation 
is  that  to  a  man  and  his  heirs,  it  is  proposed  to  consider  that 
first.  The  estate  conferred  by  a  limitation  to  A.  and  his  heirs 
differs  according  to  the  estate  which  the  grantor  has. 


Grant  to  A  grant  by  the  owner  of  an  estate  in  fee  simple  of 

heirs^^by  ^^  lands,  tenemonts,  or  hereditaments  "  to  A.  and  his  heirs," 

srpTe;"^^  <^r  "to  A.,  his  heirs  and  assigns,"  or  "to  A.,  and  the 
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heirs  of  A.,"  or  "  to  A.,  and  the  heirs  aud  assigna  of  A.," 
vests  the  fee  simple  in  A.  as  a  purchaser. 

A  grant  by  the  owner  of  an  estate  in  fee  tail  of  lands,  by  owner  in 
tenements,  or  hereditaments  "to  A.  and  his  hoirs,"  not 
perfected  by  enrolment,  vests  a  base  fee  in  A.,  which 
base  fee  is  liable  to  be  detennined  after  the  death  of  the 
grantor  by  the  entry  of  the  person  entitled  on  his  death  : 
ChaUis,  E.  P.  (2nd  éd.),  pp.  293,  302. 

A  grant  by  the  owner  of  a  life  estate  of  lands,  tene-  bJ  o'^er  for 
ments,  or  hereditaments  "  to  A.  and  his  heirs  "  vests  an 
estate  pur  autre  vie  in  A.,  and  A.'s  heir,  on  A. 's  death 
during  the  life  without  having  disposed  of  his  estate,  is 
spécial  occupant,  but  is  chargeable  with  A.'s  debts  : 
ChaUis,  B.  P.  (2nd  éd.),  325  et  seq. 

A  lease  for  years  or  at  will,  or  an  assignment  of  a  term  ^y  owner  of 
of  years,  "  to  A.  and  his  heirs  "  vests  the  term  in  A.  ;  on  his  way  of  lease. 
death  during  the  term,  the  term  vests  in  his  légal  personal 
représentative  and  not  in  his  heir,  who  has  no  interest 
whatever  in  the  term  :  Litt.  s.  740  ;  Co.  Litt.  388  a  ; 
Shep.  Touch.  271,  469  ;  1  Prest.  Est.  31  ;  Anon.  (1586), 
Godb.  42,  pi.  48.  The  word  ^'  lieirs  ''  is  in  fact  rejected 
as  répugnant. 

"  If  a  man  .  .  .  will  let  .  .  .  lands  or  tenements  to  another  to 
hâve  and  to  hold  to  him  and  to  his  heirs  at  the  will  of  the  lessor, 
thèse  words  (to  the  heirs  of  the  lessee)  are  void  :  "  Litt.  s.  82. 

If  A.  is  a  corporation  sole,  and  a  lease  is  made  or  assigned  to  Terms 
him  and  his  "successors/*  the  word  "  successors  **  is  rejected,  **yet  c^JSîJîi^t^n^ 
his  executors  or  administrators  shall  hâve  it  in  autre  droit:''  Co.  sole. 
Litt.  46  b. 

There  is  no  way  by  which  a  term  can  be  vested  in  a  corporation 
sole,  80  as  to  shift  at  law  to  his  successors. 

In  deeds  prier  to  1882  no  estate  in  fee  simple  could  be  created  "  Heire  " 
without  the  word  "  heirs,"  and  in  deeds  since  1881  no  estate  in  fee  ^^^cessary. 
simple  can  be  created  without  the  word  **  heirs,'*  or,  under  the 
Conveyancing  and  Law  of  Property  Act,  1881  (44  &  45  Vict.  c.  41), 
s.  51,    the  words    "in   fee    simple."      The  word  "heir"  is  not 
suflScient.     The  words  **  in  fee  "  are  not  sufBcient. 

"  If  a  man  "  before  1882  "  would  purchase  lands  or  tenements  in 
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"  A.  in  fee 

simple." 


''  A.  and  his 
seed  or  issue.' 


Bafitard. 


"  Issue, 
seed, 
chiidren, 
oflfspring." 


'  For  ever." 


"  Successore." 


"Heir" 
insufficieut. 


fee  simple,  it  behoveth  him  to  hâve  thèse  words  in  his  purchase, 

*  to  hâve  and  to  hold  to  him  and  to  his  heirs  :  '  for  thèse  worda 

*  his  heirs  '  make  the  estate  of  inheritance.  For  if  a  man  piirchase 
lands  by  thèse  words,  *  to  hâve  and  to  hold  to  him  for  ever  ;  '  or  by 
thèse  words,  *  to  hâve  and  to  hold  to  him  and  his  assigns  for  ever  ;' 
in  thèse  two  cases  he  hath  but  an  estate  for  term  of  hfe,  for  that 
there  lack  thèse  words,  *  his  heirs,'  which  words  only  make  an 
estate  of  inheritance  in  ail  feoffments  and  grants  :  "  Litt.  s.  1. 

**  If  one  grant,''  before  1882,  "  to  J.  S.,  to  hâve  and  to  hold  ta 
him  in  fee  simple,  or  in  fee  tail,  without  saying  *  to  him  and  his 
heirs,'  or,  *  to  him  and  his  heirs  maies,'  or  the  like,  this  is  but  an 
estate  for  life  and  no  more.  .  .  .  So  if  one  [by  deed  or  fine]  grant 
land  to  J.  S.,  to  hâve  and  to  hold  to  him  and  his  seed,  or  to  him 
and  his  issue  generally  without  more  words,  by  this  [grant]  îs 
made  only  an  estate  for  life  :  "  Shep.  Touch.  106. 

The  rnle  applies  in  the  case  of  a  bastard,  ail  of  whose  heirs  must  be 
his  issue  :  Co.  Litt.  8  b  ;  per  Holt,  C  J.,  Me  v.  Cook  (1705),  1  P.  Wma. 
70  at  p.  78  ;  2  Ld.  Raym.  1144  at  p.  1152  ;  11  Mod.  57  at  p.  58. 

"  As  if  the  grant  be  to  a  man  and  his  issue  ofhis  botJy^  to  a  man 
and  his  seed,  to  a  man  and  his  chiidren  or  offspiing  ;  ail  thèse  are 
only  estâtes  for  life,  there  wanting  the  words  of  inheritance,  his 
heirs  :  "  2  Blackst.  Com.  115. 

'*  The  Word,  *  heirs,'  is  necessary  in  the  grant  or  donation  in  order 
to  make  a  fee,  or  inheritance.  For  if  land  be  given  to  a  man  for 
ever,  or  to  him  and  his  assigns  for  ever,  this  vests  in  him  but  an 
estate  for  life  :  "  2  Blackst.  Com.  107. 

A  grant  to  a  natural  person  and  his  successors  gives  only  an 
estate  for  life  :  Sliep.  Touch.  106. 

**  And  it  is  to  be  observed  that  every  word  of  Littleton  is  worthy 
of  observation.  First  (heires)  in  the  plural  number,  for  if  a  man 
give  land  to  a  man  and  to  his  heir  in  the  singular  number  he  hath 
but  an  estate  for  life,  for  his  heir  cannot  take  a  fee  simple  by 
descent  because  he  is  but  one,  and  therefore  in  that  case  his  heir 
shall  take  nothing  :  "  Co.  Litt.  8  b  ;  Waker  v.  Snowe  (1620),  Palm. 
359  ;  Charniers  v.  Taylor  (1837),  2  My.  &  Cr.  876  ;  6  L.  J.  N.  S. 
Ch.  193.  Mr.  Hargrave  in  his  note  to  the  passage  in  Coke  says: 
**  According  to  many  authorities,  *  heir  '  may  be  Jiomen  colleetittim 
as  well  in  a  deed  as  a  will,  and  operate  in  both  in  the  same 
manner  as  'heirs'  in  the  plural  number."  But  the  cases  that  he 
cites  are  ail  cases  of  wills,  with  the  possible  exception  of  the  case  in 
Godbolt,  as  to  which  it  does  not  appear  whether  it  refers  to  a  will 
or  a  deed,  and  where  there  is  only  a  dictum,  and  of  the  passage  in 
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Clarke  and  Daye's  Case  (1595),  1  Roll.  Abr.  832,  K.  1  ;  10  Vin.  Abr. 
234,  K.  1,  which  appears  to  be  a  dictiim  in  a  case  on  a  will  as  to 
the  efifect  of  a  deed  :  the  dictum  moreover  is  not  found  in  the  reports 
of  the  case  in  Cro.  Eliz.  318  and  Moore,  593. 

But  **  heir  or  heirs  "^ro6a%  give  a  fee:  Bony  v.  Taylor  (1614),  "Heiror 
2  Eoll.  Abr.  253  ;  16  Vin.  213,  Parois,  H.,  pi.  3,  in  which  case,  ^^^'^ 
however,  there  were  further  words  of  limitation.     The  case  is  stated 
injraj  p.  329. 

If  a  man  give  land  unto  two,  to  hâve  and  to  hold  to  them  two  «  hw  " 
€t  haeredibua,  omitting  suis,  they  hâve  but  an  estate  for  life,  for  the  o™itted. 
uncertainty  :  Y.  B.  22  Hen.  VI.  (1443),  15,  pi.  28.  *'  But  it  is  said 
if  land  be  given  to  one  man,  et  haeredibus,  omitting  suis,  that  not- 
withstanding  the  fee  simple  passeth  :  "  Co.  Litt.  8b;  see  also 
Y.  B.  19  Hen.  VI.  (1440),  73,  pi.  2;  Colthirst  v.  Bejushin  (1550), 
Plow.  21  at  p.  28  ;  Shep.  Touch.  101. 

An  immédiate  limitation  to  "  A.  or  his  hoirs  "  gives  an  estate  for  »  a.  or  hia 
life  only  to  A.  :  Co.  Litt.  8  b,  214  a  ;  Mallorys  Case  (1601),  5  Eep.  **®*™" 
111b  at  p.  112a;  but  such  limitation  in  remainder  is,  it  is  submitted, 
an  alternative  limitation,  viz.,  a  vested  remainder  to  A.  for  life,  and 
a  contingent  remainder  in  fee   simple  to  the  heir  of  A.,  which 
becomes  vested  if  A.  dies  before  the  prior  estate  détermines. 

The  context  may  show  that  the  word  "hoirs  "  is  to  be  rejected.  Word"heire" 
Thus  it  is  rejected  in  limitations  of  chattel  interests  ;  supra,  p.  299.  ^^^^^^' 

By  a  marriage  settlement  freeholds  were  vested  in  trustées  '*  to 
hold  to  the  use  of  A.,  his  heirs  and  assigns,  from  the  perfection  of 
thèse  présents  for  and  during  the  term  of  his  natural  life  ;  "  then 
followed  a  limitation  to  trustées  to  préserve,  &c.,  and  otlier  usual 
provisions  in  a  strict  settlement.  Held,  that  A.  took  an  estate  for 
life  only  :  Re  Hammersly  (1861),  11  Ir.  C.  R.  229  ;  affirmed  on 
another  point,  12  Ir.  C.  R.  319. 

If  reliance  be  placed  on  sect.  61  of  the  Conveyancing  and  Law  of  "Fee simple'* 
Property  Act,  1881  (44  &  45  Vict.  c.  41),  it  is  necessary  in  order  to  îî^^''^' 
pass  the  légal  estate  in  fee  simple  by  deed,  in  the  absence  of  the  insufficient. 
Word  **  heirs,"  to  use  the  actual  words  of  limitation  mentioned  in  that 
section,  namely,  **  in  fee  simple  "  :  a  conveyance  **  in  fee  "  omitting 
the  word  "  simple  "  does  not  pass  the  légal  estate  in  fee  simple  : 
In  re  Ethel  and  Mitchell  and  Butler's  Contract,  [1901]  1  Ch.  945. 

The  word  "assigns"  in  the  expression  "  heirs  and  assigns"  has  "Assigns." 
no  opéra tive  value  and  is  mère  surpl  usage,  it  cannot  be  construed  as 
giving  a  power  of  appointment:  Brookman  v.  Smith  (1871),  L.  R.  6 
Ex.  291  at  p.  306  ;  MUnian  v.  Lane,  [1901]  2  K.  B.  745  (both  cases 
on  wills). 
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THE   KINO — CORPORATIONS   AGGREGATE. 


Exceptions. 
The  KiDg. 


Frank- 
marriage. 


Frank- 
almoine. 


Peerages  by 
writ. 


(Corporation 
aggregate. 


Corporation 
vacant. 


Releases. 


There  are  exceptions  to  the  rule  that  the  word  **heir8"  is 
necessary. 

First.  The  King  may  take  a  fee  simple  by  deed  enroUed  without 
the  word  **  heirs  "  or  *'  successors  :  '*  Co.  Litt.  9  b  ;  Shep.  Tonch. 
101  ;  2  Blackst.  Com.  109  ;  in  such  case  he  takes  as  a  body  politic. 
He  may  also  take  '*  to  him  and  his  heirs/'  in  sach  case  he  takes  in  his 
capacity  as  a  man  ;  or  he  may  take  *' to  him  and  his  heirs  Eings  of 
England,"  or  **  to  him  and  his  successors  Kings  of  England,"  in 
which  cases  he  takes  in  his  capacity  as  a  body  politic  ;  in  every 
case  he  takes  a  fee  simple  :  Willion  v.  Berkley  (1562),  Plow.  228  at 
p.  234. 

Second.  ''  If  a  man  had  given  land  to  a  man  with  his  daughter 
in  frank-marriage  generally  a  fee  simple  had  passed  without  thèse 
words  (his  heirs)  :  *'  10  Vin.  Abr.  Estate,  K.  2,  pi.  5,  p.  285,  citing 
Go.  Litt.  9  b,  10  a  ;  but  frank-marriage  is  stated  to  be  équivalent  to 
a  grant  in  spécial  tail  in  Litt.  ss.  17,  19  and  20  ;  Co.  Litt.  9  b  ; 
and  frank-marriage  is  distinguished  from  fee  simple  in  Blaunket  v. 
Smonson,  Y.  B.  2  Edw.  IL  (1808),  29  (wrongly  numbered  26)  ;  17 
Selden  Society  Publications,  p.  126  ;  Y.B.  45  Edw.  IIL  (1871),  19, 
20,  pi.  22. 

Third.  A  gift  to  a  corporation  sole  in  frankalmoine  passed  the 
fee  without  any  words  of  limitation  :  Co.  Litt.  9  b,  94  b  ;  1  KoU.  Abr. 
888,  L.  6  and  6  ;  Shep.  Touch.  101  ;  2  Blackst.  Com.  109. 

Fourth.  *'  In  créations  of  nobiliiy  by  writ,  the  peer  so  created  hath 
an  inheritance  in  his  title,  without  expressing  the  word  '  heirs,' 
for  they  are  implied  in  the  création,  unless  it  be  otherwise  specially 
provided  :  but  in  créations  by  patent  which  are  stricti  juris,  the 
word  *  heirs  '  must  be  inserted,  otherwise  there  is  no  inheritance  :  " 
2  Blackst.  Com.  108. 

Fifth.  A  gift  to  ail  a  corporation  aggregate,  where  ail  the  cor- 
poration can  take,  passes  the  fee  without  any  words  of  limitation  : 
Y.  B.  11  Hen.  IV.  (1410),  84,  pi.  84  ;  Y.  B.  89  Hen.  VI.  (1460),  18,  pi. 
17  ;  Y.  B.  11  Hen.  VIL  (1495),  12,  pi.  86  ;  and  Y.  B.  27  Hen.  VIIL 
(1586),  15,  pi.  6  ;  Co.  Litt.  9  b,  94  b.  ;  2  Blackst.  Com.  109  ;  but  if 
only  one  of  the  corporation  can  take.  the  word  **  successors  '*  appears 
to  be  necessary:  Co.  Litt.  94  b.  ;  1  EoU.  Abr.  8S2. 

As  to  the  effect  of  a  grant  made  while  there  is  no  capable  member 
of  a  corporation  aggregate,  or  while  a  coporation  sole  is  vacant  : 
see  HoUlen  v.  Smallhrooke  (1668),  Vaugh.  187  at  p.  199  :  Litt.  s.  448  ; 
Co.  Litt.  264  a. 

Sixih.  The  rule  does  not  apply  to  certain  releases  :  **  First,  when 
an   estate    of  inheritance  pasbeth  and  continueth,  as  if  there  be 
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three  coparceners  or  joint  tenants,  and  one  of  them  releases  to  the 
other  two,  or  to  one  of  them,  generally,  without  this  word  *  heirs  '; 
.  .  .  secondly,  when  an  estate  of  inheritance  passeth  and  con- 
tinueth  not,  but  is  extinguished,  as  when  the  lord  releaseth  to  the 
tenant,  or  the  grantee  of  a  rent,  &c.,  release  to  the  tenant  of  the  land 
generally  ail  his  right,  &c.,  hereby  the  seignory,  rent,  &c.,  are  extin- 
guished  for  ever,  without  thèse  words  *  heirs  '  :  thirdly,  when  a  bare 
right  is  released,  as  when  the  disseisee  release  to  the  disseisor  ail 
his  right  he  need  not  .  .  .  speak  of  his  heirs  :  "  Co.  Litt.  9  b.  See 
Ibid.  198  a  ;  Shep.  Touch.  827  ;  Estoffs  Case  (1567),  Dyer  268,  at 
pi.  84  ;  1  And.  45,  ca.  cxiv.  ;  Bendl.  82,  pi.  129  ;  Benl.  &  Dal.  195, 
pi.  282. 

Seventh.     "If  partition  be  made  between  coparceners  of  lands  Grantsof 
in  fee  simple,  and  for  owelty  of  partition  one  grant  a  rent  to  the  p^lftiOTi. 
other  generally,  the  grantee  shall  hâve  a  fee  simple  without  this 
word  *  heirs  '  :  '*  Co.  Litt.  10  a  ;   Browning  v.  Beston  (1555),  Plowd. 
181  at  p.  184. 

Eighth.    An  estate  in  fee  simple  could  be  created  by  a  fine  sur  Fine  and 
conusans  de  droit,  corne  ceo,  &c.,  or  by  a  recovery  without  the  word 
"heirs":  Co.  Litt.  9  b;  5  Cru.  Dig.  tit.  xxxv.  c.  8,  s.  18,  p.  95; 
or  by  a  fine  sur  cognizance  de  droit  tantum  :  5  Cru.  Dig.  tit.  xxxv. 
c.  8,  s.  19,  p.  96. 

Ninth.    An  estate  in  fee  simple  could  be  created  by  a  bargain  Bargain  and 
and  sale  without  the  word  "heirs"  before  the  Statu  te  of  Uses,  stli^ot 
27  Hen.  VIII.  (1585)  c.  10:  Y.  B.  27  Hen.  VIIL  (1586),  5,  pi.  15,  Uses, 
and  7,  pi.  21  at  p.  8  ;    10  Vin.  Abr.  tit.  Estate,  K.  2,  pi.  1,   2, 
pp.  284,  285  ;  Corhet's  Case  (1600),  1  Hep.  88  b  at  p.  87  b  ;  Shelley's 
Case  (1581),  1  Hep.  98  b  at  p.  100  b.     Probably  the  reason  of  this 
was  that  prier  to  the  Statute  of  Uses  the  estate  of  the  cestui  que  use 
was  only  an  équitable  interest. 

Tenth.    Déclarations  vesting    property  in   trustées   under  the  Vesting 
Conveyancing  and  Law  of  Property  Act,  1881  (44  &  45  Vict.  c.  41), 

s.  84,  or  the  Trustée  Act,  1898  (56  &  57  Vict.  c.  58),  s.  12. 

Eleventh.    A  fee  may  be  limited  by  words  of  référence  :  Co.  Litt.  Référence. 

9  b  ;  Garde  v.  Garde  (1848),  8  Dr.  &  War.  435  ;  2  Con.  &  L.  175. 
Thus  a  fee  simple  can  be  limited  by  deed  by  référence  to  words 

contained  in  a  will,  though  the  word  "  heirs  "  is  not  used  in  the 

will,  if  the  words  in  the  will  are  sufficient  to  create  a  fee  simple  : 

ex.  gr,  conveyance  by  deed  to  the  uses  of  a  will. 

Leaseholds  were  settled  upon  trusts  under  which  two  persons 

became  absolutely  entitled  to  a  share  as  tenants  in  common  ;  free- 

holds  were  subsequently  settled  upon  the  same  trusts  ^'  as  near  as 
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CORPORATIONS   SOLE. 


Copyholds. 


Ck)rporation 
soie. 


**Succe88or8' 
necessary. 


Fee  simple 
insofficient 
even  since 
1882. 


the  différence  of  the  estâtes  of  the  trustées  and  their  heirs  would 
admit,  to  the  intent  that  the  rents  might  be  taken  and  the  heredita- 
ments  held,  sold,  conveyed,  and  assigned,  and  the  produee  thereof 
paid  and  applied  unto  such  person  and  persons  and  in  such  manner 
in  every  respect  as  was  in  the  settlement  of  leaseholds  expressed  and 
declared  of  the  property  therein  described."  It  was  held  that  the 
two  persons  were  entitled  to  an  équitable  fee  simple  in  the  freeholds: 
Pu^h  V.  Drew  (1869),  17  W.  B.  988;  Bngg  v.  Bngg  (1885),  88 
W.  R.  454  ;  54  L.  J.  Ch.  464. 

Twelfth.  By  spécial  custom  a  surrenderee  of  copyholds  can  take  a 
fee  simple  without  the  word  **  heirs  "  :  Thettenwell  v.  Bunney  (1563) 
and  Browne  v.  Poster  (1584)  both  cited  in  Warne  v.  Sawyer  (1614), 

1  BoU.  Bep.  48  ;  Bunting  v.  Lepingwell  (1585),  4  Bep.  29  a  at  p.  29  b  ; 

2  Prest.  Est.  67  ;  Challis  B.  P.  (2nd  éd.),  p.  195,  note. 
ThiHeenth.     In  a  grant  to  a  corporation  sole  the  word  "  heirs  "  ia 

not  necessary,  the  word  **  successors  *'  being  substituted  for  it  :  Co. 
Litt.  8  b  ;  Shep.  Touch.  101  ;  2  Black.  Corn.  108  ;  and  unless  the 
word  "successors"  is  used  a  life  esta  te  only  passes,  even  if  the 
grant  be  to  the  corporation  and  his  heirs,  or  to  the  corporation  in 
fee  simple:  Y.  B.  9  Hen.  V.  (1421),  8,  pi.  2;  Co.  Litt.  8  b,  94  b, 
note  (4)  ;  1  Boll.  Abr.  832. 

In  old  times  grants  were  made  "  to  God  and  the  church  of ,*' 

and  neither  the  word  "successors"  nor  "heirs  "was  used: 
Bracton,  286  b;  preamble  to  Act  23  Hen.  VIII.  (1681),  c.  10; 
Queen  Anne's  Bounty  Act,  1  Geo.  I.  (1714),  c.  10  (in  some 
éditions  c.  11),  s.  21.  When  the  more  modem  form  was  intro- 
duced  there  was  a  good  deal  of  doubt  what  was  the  effect  of  the 
grant:  see  Y.  B.  11  Hen.  IV.  (1410),  84  b,  pi.  84;  Y.  B.  12 
Hen.  VIII.  (1520),  8a;  Co.  Litt.  94b;  Shep.  Touch.  101;  1  Boll. 
Abr.  888,  L.  4  ;  but  it  is  clear  the  parson  has  only  a  qualified  fee  : 
Co.  Litt.  800  b,  341  b;  Marlborough  v.  St.  John' s  (1852),  5  De  G.  &  S. 
174  ;  Bartlett  v.  Phillips  (1859),  4  De  G.  &  J.  414;  Ross  v.  Adcock 
(1868),  L.  R.  8  C.  P.  655  at  p.  664  ;  Sotverby  v.  Fryer  (1869), 
L.  B.  8  Eq.  417  ;  Ecclesiastical  Commissioneis  v.  Wodehouse,  [1895] 
1  Ch.  552  ;  and  in  old  days  he  could  hâve  no  proprietary  writ 
exceptjMm  utrum,  as  to  which  see  the  article  by  Professer  Mai tland 
on  "  Frankalmoign  in  the  Twelfth  and  Thirteenth  Centuries,"  in 
the  Law  Quarterly  Beview  (1891),  vol.  vii.,  854  at  p.  360. 

A  grant  to  a  corporation  sole  **  in  fee  simple,"  since  1882,  would 
probably  not  vest  the  légal  fee  in  the  corporation  sole.  The  words 
"  in  fee  simple  "  seem  to  be  substituted  by  sect.  51  of  the  Con- 
veyancing  and  Law  of  Property  Act,  1881  (44  &  45  Vict.  c.  41),  for 
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the  Word  **  heirs,"  and  not  also  for  the  word  "  successors,"  which  is 
not  mentioned  în  the  section.  Challis  (R.  P.,  2nd  éd.,  p.  197) 
leaves  the  point  doubtful,  but  it  is  the  gênerai  opinion  of  con- 
veyancers  that  the  word  **  successors*'  is  still  necessary  to  grant  a 
fee  simple  to  a  corporation  sole. 

For  other  exceptions  see  10  Vin.  Abr.  tit.  Estate,  K.  2,  pi.  3  and  Other 
8,  and  L.  pi.  4,  pp.  235,  236  and  238.  exceptions. 

A  limitation  to  A.  and  hia   heirs   subject  to   some  Limitation  to 
qualification,  of  a  kind  permitted  by  law,  gives  rise  to  a  hêirs  subject 
quaUfied  fee.  uon.^'^'^'" 

Such  lawful  qualification  may  be  of  three  kinds — (i.)  the  class  Three 
of  heirs  to  take  may  be  restricted  ;  (ii.)  the  estate  instead  of  Sîîoweï  ^^^^ 
enduring  for  ever  may  be  liable  to  be  eut  short  on  the  happening 
of  a  future  event  ;  such  a  limitation  gives  rise  to  a  determinable 
fee  ;  or  (iii.)  the  heirs  to  take  may  be  restricted  to  the  heirs  of  the 
body  of  a  specified  person  or  persons  ;  such  a  limitation  gives  rise 
to  a  conditional  fee  at  common  law  and  a  fee  tail  under  the 
statute  De  Donis  Conditionalibiis,  13  Edw.  I.  (1284),  c.  1. 

The  only  example  of  the  first  class  which  is  given  in  the  books  First 
is  a  grant  to  A.  and  the  heirs  of  B.,  where  B.  is  the  ancestor  in  the  ^"*"°^*^*<^'^- 
paternal  line  of  A.  ;  which,  it  will  be  noticed,  is  not  in  form  a  grant  a.  and  heirs 
to  A.  and  his  heirs.  ^f  ^-  ^'^ 

ancestor. 

The  question  as  to  the  nature  of  the  estate  conferred  by  such  a 
limitation,  ihe  validity  of  which  is  noticed  in  Littleton,  s.  354;  Co. 
Litt.  220  b,  is  discussed  at  great  length  in  Challis,  E.  P.  (2nd  éd.), 
c.  19,  pp.  241  et  seq.  It  seems  that  B.  must  be  a  paternal 
ancestor  of  A. 

No  other  qualification  of  the  heirs  gênerai  is  good,  for  it  is  a 
clear  rule  that — 

If   there  be   added  to   a   limitation  to  '*A.  and  his  in  limitations 
heirs"  any  qualification    such  as    "lawfully  issuing"  heire/^No*' 
(without    stating   from  whom    they   are   to  issue),  or  ^f^'h^^T^''''' 
"maie,"  such   qualification   is   void  and  does  not  eut  *^^^^«*^- 
down  A.'s  estate  from  a  fee  simple. 

"  If  a  man  giveth  lands  to  a  man  to  hâve  and  to  hold  to  him  Heirs  on  the 
and  his  heires  on  the  part  of  his  mother,  yet  the  heires  on  the  part  mJther.^*^ 
of  the  father  shall  inherit,  for  no  man  can  institute  a  new  kind 
of  inheritance  not  allowed  by  the  law,  and  the  words  (of  the  part 
of  his  mother)  are  voide  :  "  Co.  Litt.  13  a. 

K.i>.  20 
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ANY   QUALIFICATION  OF   HEIRS   IS   VOID. 


Heirs  maie 
or  female. 


Eldest  heire. 


A.  and  his 
heirs  of  the 
body  of  his 
father. 


"  Right  heirs 
maies." 

*  *  Heire  maies 

lawfuUy 

engendered." 

"  Of  his 
bod  j  "  by 
context. 


GraDt  by  the 
CîrowD. 


Peerage  cases. 


**  If  a  man  give  lands  or  tenements  to  another,  to  hâve  and  to 
hold  to  him  and  to  his  heirs  maies,  or  to  his  heirs  females,  he  to 
whom  such  a  gift  is  made  hath  a  fee  simple,  because  it  îs  not 
limited  by  the  gift  of  what  body  the  issue  maie  or  female  shall  be  :  " 
Litt.  s.  31  ;  Co.  Litt.  13  a. 

**  A  man  seised  of  land  in  gavelkind  gives  or  devises  the  same 
to  a  man  and  to  his  eldest  heires.  He  cannot  hereby  alter  the 
customary  inheritance,  but  the  law  rejecteth  this  adjective  (eldest)  :  " 
Co.  Litt.  27  a. 

"  If  lands  be  given  to  the  son  and  to  his  heirs  of  the  body  of  his 
father,  the  son  cannot  take  as  heir  of  the  body  of  his  father, 
because  the  grant  is  to  him  and  to  his  heirs,  &c.,  and  consequently 
he  hath  a  fee  simple  :  "  Co.  Litt.  27  a  ;  the  words  "  of  the  body  of 
his  father  "  being  rejected  as  répugnant. 

"  Right  heirs  maies  :  ''  Doe  d.  Brune  v.  Martyn  (1828),  8  B.  &  C. 
497;  2  Man.  &  Ry.  485;  ** heirs  maies  lawfully  engendered:" 
Ah-aham  v.  Ticigg  (1595),  Cro.  Eliz.  478  ;  Moore,  424  ;  confer  a  fee 
simple. 

But  the  context  may  show  that  such  words  are  to  be  read  as  of 
the  body:  see  Beresford's  Case  (1607),  7  Rep.  41a,  and  cases 
collected  infra,  pp.  310,  811. 

A  grant  by  the  Crown  to  A.  and  his  heirs  maie  is  absolutely 
void  :  Lord  LoveVs  Case,  18  Hen.  VIII.  (1526)  ;  Br.  tit.  Patents, 
pi.  104,  cited  in  the  Case  of  Alton  Woods  (1600),  1  Rep.  40  b  at 
pp.  43  b,  46  a  ;  '*  for  that  the  King  is  deceived  in  his  grant,  inas- 
much  as  there  can  be  no  such  inheritance  of  lands  or  tenements 
as  the  King  intended  to  grant  :  "  Co.  Litt.  27  a. 

In  The  Earl  of  Deron's  Case  (1831),  2  Dow  &  C.  200  ;  5  Bli.  N.  S. 
220,  it  was  held  by  the  House  of  Lords  that  a  limitation  of  a  peerage 
to  a  man  and  his  heirs  maie  for  ever  is  good,  and  that  the  dignity 
descends  in  the  course  so  marked  out  on  the  ground  that  a  grant  of 
honours  is  not  regulated  by  the  same  law  as  a  grant  of  land.  But 
in  the  Wiltes'  Peerage  Case  (1869),  L.  R.  4  H.  L.  126,  it  was  held 
first,  that  the  décision  of  the  House  of  Lords  in  a  peerage  case  was 
not  binding  on  the  House  in  subséquent  cases,  for  it  was  not  a 
judicial  décision  in  the  sensé  in  which  the  décision  of  the  House  on 
an  appeal  from  a  Court  of  Law  or  Equity  is  a  judicial  décision; 
and,  secondly,  that  a  limitation  of  a  peerage  to  a  man  and  his  heirs 
maie  for  ever  was  invalid  except  for  the  life  of  the  grantee.  And  it 
was  held,  lK)th  in  that  case  and  in  the  Bnckhurst  Peerage  Case  (1876), 
2  Ap.  Ca.  1,  that  the  Crown  could  not  limit  the  descent  of  a  peerage 
in  a  manner  différent  from  that  in  which  real  estate  can  be  made 
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to  descend  according  to  the  law  of  the  country.  In  the  latter  case 
it  was  also  held  that  there  could  be  no  use  or  trust  in  a  peerage, 
and  therefore  a  limitation  in  a  patent  adapted  from  a  shifting  use 
of  real  estate  was  invalid.  There  are  some  obseiTations  on  the 
point  by  Bacon,  V.-C,  and  Mellish,  L.J.,  in  Cope  v.  Earl  de  la  Warr 
(1873),  L.  R.  8  Ch.  982  at  pp.  986,  n.  and  995. 

In  Scots  law,  liowever,  it  appears  that  limitations  of  land  and 
honours  to  a  man  and  his  heirs  maie  are  valid  :  per  Lord  Chelms- 
ford,  L.C.,  Wiltes'  Peerage  Case  (1869),  L.  R.  4  H.  L.  126  at  p.  155. 

In  Co.  Litt.  27  a  will  be  found  some  remarks  on  a  grant  of  Armoriai 

armoriai  bearings  to  a  man  and  his  heirs  maie.  * 

In  the  second  class  of  cases  the  limitation  is  made  by  limiting   ^^?^  ,. 

qualification, 
the  estate  until  the  happening  of  a  future  event,  which  miist  be 

such  that  it  may  never  happen  at  ail,  as,  e.//.,  to  A.  and  his  heirs  abie  fee. 

so  long  as  B.  has  heirs  of  his  body  :  Edward  Sei/mor's  Case  (1611), 

10  Hep.  95  b  at  97  b.     If  the  event  must  happen  sooner  or  later  no 

fee  is  passed,  but  the  grantee  takes  either  a  tenancy  at  will  or  a 

term  of  years  or  a  life  estate. 

Thus  the  efifect  of  a  limitation  to  A.  and  his  heirs  during  the  life  Estate /mr 
of  B.,  since  B.  must  die,  though  the  date  of  his  death  is  uncertain,  ""  ^^  "^* 
is  that  A.  takes  not  a  determinable  fee,  but  an  estate  pur  autre 
vie,  and  if  A.  dies  without  having  disposed  of  his  estate  pîir  autre 
vie,  his  heîr  takes  it  as  spécial  occupant  and  not  by  descent  : 
Atkinson  v.  Baker  (1791),  4  T.  R.  229;  Doe  v.  Luxton  (1795),  6 
T.  R.  289  ;  see  infra,  pp.  353,  354. 

The  question  whether  a  fee  can  be  made  determinable  at  common  Determinable 
law  is  discussed  in  Sanders  on  Uses,  208,  and  in  Gray  on  Perpetuities,  ec^mon  law. 
pp.  18  et  seq.,  where  the  cases  are  collected. 

The  many  questions  that  occur  on  determinable  fées  will  be  found 
discussed  in  Co.  Litt.  201  a  to  237,  **  Estâtes  upon  condition."  As 
to  the  meaning  of  **  condition,"  see  2  Fearne,  C.  R.  8.  The  cases 
on  the  construction  of  fées  made  determinable  by  shifting  clauses 
taking  eflfect  under  the  Statute  of  Uses  are  discussed  in  Co.  Litt. 
327  a,  note  ;  8  Dav.  Prec.  349  et  seq. 

In  Challis,  R.  P.  (2nd  éd.),  pp.  228  et  seq,,  will  be  found  a 
long  list  of  determinable  fées.  The  determinable  fee  which  is 
most  usually  met  with  is  the  ordinary  limitation  in  a  marriage 
settlement  of  realty  which  limits  the  lands  settled  to  the  use 
of  the  grantor  and  his  heirs  until  the  intended  marriage  shall  be 
solemnised. 

In  the  third  class  of  cases  the  heirs  are  restricted  to  heirs  of  the  qualification. 
body  of  a  particular  person  or  persons.  Heire  of  the 

20—2  *^y- 
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CONDITIONAL   FEES — ESTATES   TAIL. 


Conditional 
fee  in 
heredita- 
ments  not 
tenements. 


Conditional 
fee  in  copy- 
holds. 


Estâtes  tail. 


(jrant  to 
*'  A.  and  the 
heire  oC  his 
body"  by 
owner  in  fee 
simple  ; 

by  owner  in 
fee  tail  ; 


by  owner 
for  life  ; 


A  limitation  to  A.  and  the  heirs  of  his  body  of 
hereditaments,  which  are  not  tenements,  vests  in  A.  a 
conditional  fee. 

Such  conditional  fee  is  for  practical  purposes  enlarged  to  a  fee 
simple  on  the  birth  of  issue  of  his  body  :  Co.  Litt.  20  a,  NeviVs  Case 
(1604),  7  Eep.  33  a  at  p.  34  b  ;  Staford  v.  Biickleij  (1750),  2  Ves. 
Sen.  170.  The  exact  nature  of  the  estate  is  discussed  Co.  Litt.  19  a, 
Challis,  R.  P.  (2nd  éd.)  c.  18.,  pp.  236  et  seq, 

The  learning  on  the  subject  is  not  now  of  much  importance 
except  in  the  case  of  copyholds  held  of  manors  where  there  is  no 
custom  to  entail,  for — 

Words  which  croate  an  estate  tail  in  freeliolds,  creaie 
a  conditional  fee  in  copyholds  holden  of  a  manor  where 
there  is  no  custom  to  entail. 

The  authorities  in  support  of  this  proposition  are  Roicden  v. 
Maltster  (1626),  Cro.  Car.  42  ;  S.  C.  sub  nom.  Royden  and  Moidster's 
Case,  Godb.  367;  PnUen  v.  Middleton  (1754),  9  Mod.  483  (where 
the  limitations  were  équitable,  which  it  was  held  made  no  différ- 
ence) ;  Doe  d.  Spencer  v.  Clark  (1822),  5  B.  &  Aid.  458  ;  and  Doe  d. 
Simpson  v.  Simpson  (1838),  4  Bing.  N.  C.  333;  S.  C.  in  Exch. 
Ch.  mb  nom.  Doe  d.  Blesard  v.  Simpson  (1842),  3  Man.  &  Gr.  929. 
The  two  last  are  cases  on  wills. 

With  regard  to  hereditaments  which  are  tenements,  the  limitation 
gives  rise  to  the  ordinary  estate  tail,  the  rules  with  regard  to  the 
création  of  which  may  be  thus  stated — 

A  grant  by  the  owner  of  an  estate  in  fee  simple  of 
lands,  tenements,  or  hereditaments,  which  are  tenements, 
'^  to  A.  and  the  hoirs  of  his  body  "  vests  an  estâtes  tail  in 
A.  as  a  purchaser. 

A  grant  by  the  owner  of  an  estate  in  fee  tail  of  lands, 
tenements,  or  hereditaments,  which  are  tenements,  '*  to 
A.  and  the  heirs  of  his  body,"  not  perfected  by  enrol- 
ment,  vests  an  estate  tail  in  A.,  but  of  the  nature  of  a 
base  fee  tail  which  is  liable  to  be  detemiined  after  the 
death  of  the  grantor  by  the  entry  of  the  person  entitled 
on  his  death  :  Challis,  E.  P.  (2nd  éd.),  pp.  293,  302. 

A  grant  by  the  owner  of  a  life  estate  of  lands,  tene- 
ments, or  hereditaments,  which  are  tenements,  "  to  A. 
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and  the  heirs  of  his  body  "  vests  an  estate  pur  autre  vie 
in  A.,  and  the  heir  of  the  body  of  A.,  on  A.'s  death 
during  the  life  without  having  disposed  of  his  estate, 
is  spécial  occupant,  but  is  chargeable  with  A.'s  debts  : 
Challis,  R.  P.  (2nd  éd.),  p.  328. 

A  lease  for  years  or  at  will,  or  an  assignment  of  u  byownerof 
term  of  years,  ''  to  A.  and  the  heirs  of  his  body  "  vests  way  of^iease. 
the  terni  in  A.,  and  on  his  death  dinîng  the  term  the 
term  vests  in  his  légal  personal  représentative,  and  not 
in  the  heir  of  his  body,  who  has  no  interest  whatever 
in  the  term  :  Litt.  s.  740  ;  Co.  Litt.  388  a.  The  words 
'*  heii-s  of  the  body  "  are  in  fact  rejected  as  répugnant. 

In  deeds  prior  to  1882  no  estate  tail  could  be  created  without  the 
Word  **  heirs  ;  "  and  in  deeds  sinee  1881  no  estate  tail  can  be  created 
without  tbe  word  **  heirs,"  or,  under  the  Conveyancing  and  Law 
of  Property  Act,  1881  (44  &  45  Vict.  c.  41),  s.  51,  the  words  '*  in 
tail."  The  word  '*  heir  "  is  probably  suflBcient.  The  words  "  of  the 
body  "  may  be  supplied  by  impHcation  or  the  context. 

"In  gifts  in  tail  thèse  words  (heirs)  are  as  necessary  as  in  feoff-  *'Heire'* 
ments  and  grailts  ;  for  seeing  every  estate  tail  was  a  fee  simple  at  "^-^^essary. 
the  common  law,  and  at  the  common  law  no  fee  simple  could  be  in 
feoffments  and  grants  without  thèse  words  *  heirs,'  and  that  an 
estate  in  fee  tail  is  but  a  eut  or  restrained  fee,  it  followeth  that  in 
gifts  in  a  man's  lifetime  no  estate  "  {se.  estate  tail)  **  can  be  created 
without  thèse  words  *  heirs,'  unless  it  be  in  case  of  frank  marriage  :  " 
Co.  Litt.  20  a. 

Thus,  a  limitation  to  "  A.  and  his  issue  maie  of  his  body,"  to  **  A.  issue  maie, 
and  for  want  of  issue  of  his  body,"  remainder  over,  is  not  an  estate 
tail  :  Nevil  v.  Nevil  (1617),  1  Brownl.  &  G.  152  ;  Seagond  v.  Hone 
(1634),  Cro.  Car.  366;  Makepin-c  v.  FleUhev  (1735),  Com.  Rep. 
457  ;  Wlieelerv.  Dnkc  (1832),  1  Cr.  &  Mee.  210  ;  3  Tyr.  61  ;  Daicson 
V.  Daicson  (1850),  13  Ir.  L.  R.  472.  See  per  Kindersley,  V. C, 
Phillips  V.  James  (1865),  2  Dr.  &  Sm.  404  at  p.  411. 

The  only  case  of  an  estate  tail  being  created  by  the  word  "  heir  "  "  Heir"  of 
of  the  body  in  the  singular  in  a  deed  is  the  case  39  Ass.  (1365),  pi.  20  J^^^^**^ 
(cited  in  Co.  Litt.  22  a,  and  per  Haie,  C.J.,  Kimj  v.  Melling  (1672), 
1  Ventr.  228,  and  per  Fenner,  J.,  Lilhi  v.  Taylor  (15iJ0),  Owen,  148), 
where  lands  were  given  to  a  man  and  his  wife,  and  one  heir  of  their 
bodies  lawfuUy  begotten,  and  to  one  heir  of  the  body  of  that  heir 
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**  Heir  or 
hein*  of 
body." 


"Of  (he 
botly  "  sup- 
plietl  by 
implication. 


Decorpore." 


''  De  carne.  ' 
"  De  se." 


only  ;  and  it  was  held  to  be  tail  :  see  S.  C.  Bro.  Abr.  **  Estate," 
pi.  88;  Ibid.  "Tail,"  pi.  23;  Perkins,  s.  171  (fo.  36,  éd.  1528), 
\N  hère  **  tamen  qiiaere  '*  is  added  to  the  citation  ;  Fitzh.  Abr. 
"  Tail,'*  pi.  19.  The  point  is  discussed  in  1  Co.  Rep.  by  Fraser, 
p.  164,  note  (Y)  (Archer's  Case);  in  Wanick  v.  IfamcA*  (1745), 
3  Atk.  291  ;  Baylei/  v.  Morris  (1799),  4  V^es.  788,  and  Charniers  v. 
Taylor  (1837),  2  My.  &  Cr.  376  ;  6  L.  J.  N.  S.  Ch.  193  ;  and  in 
White  V.  Collins  (1719),  Corn.  Rep.  289,  and  Dubher  v.  Trollope 
(1764),  Amb.  453  (which  were  both  cases  of  devises). 

But  **  heir  or  heirs  of  his  body  "  is  prohably  tail  :  Bony  v.  Taylor 
(1614),  2  RoU.  Abr.  253,  H.  3;  16  Vin.  Abr.  213,  ''Parois,*'  H.  8, 
in  which  case,  however,  there  were  f urther  words  of  limitation  ;  the 
case  is  stated  infra^  p.  329. 

The  words  **  of  the  body  "  may  be  supplied  by  implication  or  the 
context. 

**  Thèse  words  are  not  so  strictly  required  but  that  they  may  be 
expressed  by  words  that  amount  to  as  much  ;  for  the  example  that 
the  statute  of  Westminster  Second  putteth  hath  not  thèse  words, 
*  de  corpore,'  but  thèse  words  *  hei'edihus,*  viz.,  Cum  aiiquis  dut 
terrain  siiam  alicxd  riro  et  ejus  vœori  et  heredibus  de  ipsis  r/ro  et 
mtdiere  pi'ocreatis.  If  lands  be  given  to  B.,  et  heredibus  quos  idem 
B.  de  prima  ua:ore  sua  légitime  proerearet,  this  is  a  good  estate  in 
especiall  tail  (albeit,  he  hath  no  wife  at  that  time)  without  thèse 
words,  'de  corpore.'  So  it  is  if  lands  be  given  to  a  man  and  to  his 
heirs  which  he  shall  beget  of  his  wife,  or  to  a  man,  et  heredibus  de 
carne  sua,  or  to  a  man,  et  heredibus  de  se.  In  ail  thèse  cases  thèse 
be  good  estâtes  in  tail,  and  yet  thèse  words,  de  coipore,  are  omitted  :  " 
Co.  Litt.  20  b.  In  BeresJ\mVs  Case  (KW),  7  Rep.  41  a  (where  the 
words  were  **  and  the  heirs  maie  of  the  said  A.  lawfully  begotten  ")  ; 
Jack  d.  Wesihy  v.  Fetherstone  (1829),  2  Huds.  &  Bro.  320  (to  the 
first  son  of  the  body  of  A.  and  the  heirs  maie  of  such  first  son  law- 
fully issuing)  ;  Idle  v.  Cook  (1705),  2  Ld.  Raym.  1144  at  pp.  1152, 
1153,  per  Holt,  C.J.  ;  and  Viner,  **  Estate,"  T.  5  (his  heirs  if 
he  shall  hâve  heirs  de  carne  sua)  ;  it  was  held  that  there  was 
an  estate  tail;  but  where  the  limitation  was  to  Wm.  Cotton  et 
primogenito  Jîlio  suo  et  haeredi  mascido  et  sic  d^  primogenito  arf* 
pnmogenitum  dicti  Wm.,  it  was  held  that  thèse  words  did  not 
create  an  estate  tail  either  in  William  or  his  eldest  son  :  Cotton's 
Case  (1590),  1  Léon.  211;  S.  C.  sub  nom,  Smy  v.  June,  Cro.  Eliz. 
219;  sub  nom.  Smyc  v.  Chown,  1  Anders.  264;  mb.  nom.  Anon, 
Sav.  712. 

**  If  lands  be  granted  to  J.  S.,  to  hâve  and  to  hold  to  him  and  the 
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heirs  he  shall  happen  to  hâve  of  his  wife  ;  by  this  gift  he  hath  but 
an  estate  tail,  and  no  fee  simple  :  "  Shep.  Touch.  104. 

Seulement  to  use  of  E.  for  life,  remainder  to  S.  in  tail  maie,  "Of  the 
remainder  to  F.  in  tail,  remainder  to  E.  in  fee,  with  power  to  E.  to  piiea  bj"^ 
revoke  the  uses  limited  to  S.,  and  to  limit  new  uses.     By  deed  E.  contexte 
revoked  the  uses  limited  **  to  S.  and  his  heirs  maie,"  omitting  "  of 
his   body,"   and  limited  new  uses  "  to  S.  and  his  heirs  maie," 
omitting  "  of  his  body."    Held,  that  S.  took  an  estate  tail,  since, 
if  it  were  construed  a  fee  simple,  it  would  destroy  the  remainder 
limited  to  F.,  which  E.  had  not  power  to  do  :  Gilmore  v.  Harris 
(1685-93),  3  Lev.  213;  Skin.  324;  Carth.  292. 

If  a  gift  be  made  to  A.  and  his  heirs  saving  the  reversion  to  the 
donor,  A.  bas  an  estate  tail  only:  9  Edw.  III.  (1335),  cited,. 
per  Yelverton,  Kene's  Case  (1626),  Litt.  Eep.  4;  2  Fitzh.  Abr. 
"  Taile,"  pi.  21. 

Some  of  the  cases  in  which  the  words  **of  the  body'*  are 
implied  are  of  sufficient  importance  to  be  stated  as  separate 
rules: — 

A  limitation  to  "  A.  and  his  heirs  "  with  a  limitation  Limitation 
over  on  his  death  "  without  issue  "  gives  A.  an  estate  without  i^ue! 
tail. 

The  cases  are  coUected  infra,  Chapter  on  Death  without 
Issue. 

A  limitation  to  A.  and  his  heirs,  with  a  limitation  over,  Limitation 
on  failure  of  the  heirs  of  A.,  to  B.,  who  is  capable  of  fanîlre'^of 
being  the  heir  of  A.,  gives  A.  an  estate  tail.  a  p^r^n  wh? 

may  be  his 

A  settlor  made  a  conveyance  by  way  of  marriage  settlement  to  *ieir. 
trustées  **in  trust  for  the  use  of  himself  for  life,  then  to  the 
use  of  his  wife  for  life,  and  then  in  trust  for  the  use  of  his  first  son 
and  the  heirs  of  such  first  son,  and  from  and  immedialely  after 
the  détermination  of  that  estate,  in  trust  for  the  use  of  his  second, 
third,  fourth,  fifth,  and  ail  and  every  other  son  and  sons,  and  their 
several  and  respective  heirs,  and  for  default  of  such  issue,  then  to 
the  use  of  ail  and  every  of  his  daughter  and  daughters,  and  their 
heirs,  to  take  as  tenants  in  common,  and  not  as  joint  tenants,  and 
for  want  of  such  issue,  then  in  trust  for  the  use  of  the  right  heirs 
of  the  survivor  of  himself  and  his  wife  for  ever.*'  It  was  lield  that 
the  sons  took  successively  estâtes  in  tail,  but  that  the  daughters 
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took  estâtes  in  fee  simple;  Abbott,  C.J.,  and  Holroyd,  J.,  gave  no 
reasons  for  holding  that  the  sons  took  in  tail  ;  but  Bayley,  J., 
adopting  the  argument  of  counsel,  says,  **  In  the  first  limitation  in 
this  deed,  the  word  *  heirs  '  is  necessarily  used  in  the  restricted 
meaning,  on  account  of  the  subséquent  limitation  to  the  second 
son.  For  the  deed  speaks  of  the  détermination  of  the  estate  of  the 
eldest  son,  whieh  could  not  happen  if  by  the  word  *  heirs'  was 
meant  *  heirs  gênerai,'  for  there  could  be  no  failure  of  heirs  gênerai 
lo  the  eldest  son  whiist  the  second  ëon  remained  alive.  The  same 
observation  will  apply  to  the  limitation  over  to  the  second,  third, 
and  other  sons:*'  Doe  d.  Littledale  v.  Smeddle  (1818),  2  B.  & 
Aid.  126. 

The  limitations  in  a  post-nuptial  settlement  were  to  A.,  the 
husband,  for  life,  remainder  to  trustées  to  préserve,  remainder  to 
the  use  of  B.  the  eldest  son  of  the  marriage  "and  to  the  heirs  of  the 
said  B.,  and  for  default  thereof,"  remainders  to  the  other  sons  of 
A.  successively  in  tail  maie.  Held,  tail  in  B.  :  Wall  v.  Wright 
(1837),  1  Dr.  &  Wal.  1  (Lord  Plunket  in  his  judgment  approves  of 
Doe  V.  Smeddle).  See  also  Jack  d.  Westhy  v.  Fetherstom  (1829), 
2  Huds.  &  Bro.  320  ;  Shelley  v.  Earsfield  (1662),  1  Kep.  in  Ch.  206, 
Htated  infray  p.  339. 
Suggeeted  In  lîi  Te  Waughy  Watigh  v.  Cripps,  [1903]  1  Ch.  744  (a  case  on  a 

ruieassutcd.  ^^'^'0»  Farwell,  J.,  suggests  that  the  rule  ought  to  be  extended 
as  follows: — **  If  the  person  to  whom  the  limitation  over  is  made 
be  capable  of  being  the  collatéral  heir  of  the  first  devisee,  or 
if  the  event  on  which  the  gift  over  is  made  necessarily  dépends 
on  the  existence  of  a  collatéral  heir  of  the  first  devisee  on  such  first 
devisee's  death,  the  first  devisee  takes  only  an  estate  tail  :  "  p.  747. 
It  appears,  however,  that  in  the  case  in  question  the  rule  as  stated 
above  would  hâve  been  suflficient.  The  limitation  being  '*  No.  12 
lo  go  to  .  .  .  Elizabeth  Graham  and  her  heirs,  and  No.  9  to  go 
to  .  .  .  William  Graham  and  his  heirs,  if  either  the  said  Elizabeth 
or  William  should  die  without  an  heir  their  share  is  to  go  to  the 
Kurvivor's  heir  or  heirs,*'  William  and  Elizabeth  being  brother 
und  sister. 

In  limitatiotis  There  may  be  added  to  a  limitation  to  "  A.  and  the 

to  A.  and  the  ,     .  i»   i  •      i      i     ,, 

heirs  of  his  ucirs  01  his  Dody     the  qualification  that  they  shall  bc 

cationof  hdr8  begotten  on  a  partieular  woman,  or  that  they  shall  be 

laauowed.  maie  or  female. 

This  is  implied  in  the  quotations  from  Litt.  s.  31  ;    Co.  Litt. 
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13  a  ;  Co.  Litt.  20  b  ;  given  snprd,  pp.  306  and  310  ;  and,  of  course, 
limitations  in  spécial  tail  and  in  tail  maie  are  quite  common, 
though  limitations  in  tail  female  do  not  occur  in  practice. 

The  importance  of  pointing  ont  from  what  person  the  heirs  are  Désignation 
to  proceed  (see  Idle  v.  Cook  (1705),  1  P.  Wms.  70;    Holt,  164;  wncs^^iy 
11  Mod.  57;  Salk.  620;  2  Ld.  Eaym.  1144)  will  appear  when  the  J^^^^^"^^^ 
foUowing  limitations  to  a  husband  and  wife  are  considered  ;  they  do 
not  differ  much  in  form,  but  it  will  be  found  in  every  case  that  the 
estate  tail  vests  in  that  person  from  whose  body  the  heirs  are  to 
proceed. 

The  distinction  between  heirs  of  the  body,   and   heirs   on   the  Heirs  rj/*  the 
body,  must  be  attended  to:    where   **  heirs   of  the   body   of  the  hefre«wtho 
husband  begotten  by  him  on  the  body  of  the  wife:  "  Co.  Litt.  26  a,  body  dis- 
n.  (3);  or  **  A,  and  his  heirs  on  the  body  of  his  wife  begotten:"  St.    *"^*^ 
John  V.  Valencia  (1286),  1  KoU.  Abr.  837,  s.  1  ;  or  on  the  body  of  any 
woman  whom  he  may  lawfuUy  marry;    ChiuUeigk's  Case  (1595), 
1  Rep.  120  a  at  p.  140  b  ;    S.  C.  sub  nom.  Dillon  y.Fraine,  Pop.  70 
at  p.  77  ;  sub  nom.  Dillarn  v.  Frain,  1  Anders.  309  ;  are  spoken  of, 
the  heirs  intended  are  the  heirs  of  the  body  of  the  husband,  but 
they  are  restricted  by  the  words  **  on  the  body  of  the  wife  "  to  a  par- 
ticular  class  of  the  heirs  of  the  body  of  the  husband,  namely,  those 
that  he  has  by  her.     *'  Heirs  begotten  by  the  husband  of  the  body 
of  the  wife,'*  mean  **  heirs  of  the  body  of  the  wife,'*  but  they  are 
restricted  to  the  heirs  begotten  by  the  husband  :  Co.  Litt.  26a,  n.  (3). 
On  the  other  hand,  "  heirs  begotten  by  the  husband  on  the  body  of 
the  wife,"  means  the  heirs  of  their  two  bodies,  because  the  word 
**  heirs  "  is  not  applied  to  the  one  more  than  the  other  :  Co.  Litt. 
26  a,  n.  (3). 

Gift  to  A.  and  his  wife  and  the  heirs  of  the  body  of  A.  ;  in  this 
case  A.  has  an  estate  in  tail  gênerai,  and  the  wife  an  estate  for 
life  :  Litt.  s.  26. 

Gift  to  A.  and  his  wife  and  the  heirs  of  A.,  which  he  shall  beget 
on  the  body  of  his  wife  ;  hère  A.  has  an  estate  in  spécial  tail,  and 
the  wife  an  estate  for  life  :  Litt.  s.  27. 

Gift  to  A.  and  his  wife  and  the  heirs  of  the  body  of  the  wife  by 
A.  begotten  ;  hère  the  wife  has  an  estate  in  spécial  tail,  and  A.  an 
estate  for  life  only  :  Litt.  s.  28  ;  Re2)ps  v.  Bonham  (1608),  Yelv.  131  ; 
1  Brownl.  &  G.  211  ;  S.  C.  sub  nom.  licps  v.  Babham,  Lane,  17  ; 
Denn  d.  Trickctt  v.  Gillot  (1788),  2  T.  R  431. 

Gift  to  the  husband  and  wife  and  the  heirs  **  which  the  husband 
shall  beget  on  the  body  of  the  wife,"  or,  **  of  the  body  of  the 
husband   and  wife  ;  "    hère  they  both  take  an  estate  tail  :    Litt. 
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and  heirs  of 
their  bodies. 


Wliere  A.  and 
B.  unable  to 
marry. 


8.  28;  Co.  Litt.  26  a,  n.  (8)  ;  lîepps  v.  Bonham  (1608),  Yelv.  131  ;  1 
Brownl.  &  G.  211  ;  S.  C.  subnom.  Reps  v.  Balham,  Lane,  17  ;  Demi 
d.  Trickett  v.  Gillot  (1788),  2  T.  R.  431;  WiUiams  v.  Williams 
(1810),  12  East,  209. 

The  same  principles  are  applicable  to  ascertain  in  wbom  the  estate 
tail  vests,  when  such  estate  is  preceded  by  estâtes  for  life  limited 
to  the  husband  and  wife  in  succession  :  Alpass  v.  Waïkins  (18(X)), 
8  T.  R  516  ;   Williams  v.  Williams  (1810),  12  East,  209. 

If  the  words  used  are  '*  heirs  of  his  body  begotten,"  the  word 
**  begotten  "  extends  to  issue  afterwards  begotten,  and  **  to  be 
begotten,*'  to  issue  ah'eady  begotten  :  Co.  Litt.  20  b,  and  notes  (3) 
and  (A).  So  does  **hereafter  to  be  begotten:'*  Hebhlethuaite  v. 
Cartwright  (1734),  Ca.  t.  Talbot,  31.  See  per  Wood,  V.-C,  Gabh  v. 
Prendergast  (1855),  1  K.  &  J.  439  at  p.  442. 

But  where  A.  made  a  feoffment  to  the  use  of  his  younger  son  in 
tail,  with  remainder  to  the  use  of  the  heirs  of  A.*s  body  "  in  posterum 
procreandisy''  it  was  held  that  a  spécial  tail  was  created  excluding 
issue  already  born  :  A  non.  (1584),  3  Léon.  87.  And  it  is  pointed 
out,  by  Lord  Ellenborough,  C.J.,  in  Doe  d.  James  v.  Halleit  (1813), 
1  M.  &  S.  124  at  p.  136,  that  the  feoffor's  passing  by  the  eldest  son 
in  the  first  instance  was  a  very  important  circumstance  to  indicate 
an  intention  to  exclude  him  altogether. 

A  limitation  in  tail  gênerai  may  be  eut  down  to  one  in  tail  maie, 
the  word  **  maie  **  being  supplied  by  the  context. 

Settlement  on  C.  for  life,  remainder  to  his  heirs  on  the  body  of 
his  wife  to  be  begotten,  **  the  maie  to  bepreferred  before  the  female 
and  the  elder  brother  before  the  younger."  Heldy  that  C.  took  an 
estate  in  tail  maie  :  Demi  d.  Creswick  v.  Ilobson  (1770),  2  Wm.  Bl. 
Rep.  695  ;  5  Burr.  2609. 

The  construction  of  a  limitation  to  **  A.  and  B.,  and  the  heirs  of 
their  bodies,*  dépends  upon  whether  (1)  A.  and  B.  are  persons 
unable  to  marry,  or  (2)  are  husband  and  wife,  or  persons  able  to 
marry. 

(1)  If  A.  and  B.  are  persons  unable  to  marry  (either  two  men 
or  two  women,  or  a  man  and  woman  ^^ithin  the  prohibited  degrees), 
they  are  joint  tenants  for  life,  with  several  inheritances  :  Litt. 
s.  283,  284  ;  Co.  Litt.  182  a,  184  a  ;  1  Fearne,  C.  R.  36  ;  Smye 
V.  Choicn  (1589),  1  And.  264;  S.  C.  sub  nom.  Smy  v.  June,  Cro. 
Eliz.  219;  sub  nom.  Cotton's  Case,  1  Léon.  .211  ;  sub  nom.  Anon., 
Sav.  127;  Matthews  v.  Temple  (1698),  Comb.  467;  S.  C.  sub  nom. 
Sussex  V.  Temple  y  1  Ld.  Ray  m.  310. 

(2)  If  A.  and  B.  are  husband  and  wife,  or  a  man  or  woman  who 
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can  marry,  they  take  an  estate  in  spécial  tail  in  the  entirety  :  Y.  B.  Where  A.  ami 
12  Hen.  IV.  (1410),  1,  pi.  3  ;   Co.  Litt.  25  b  ;  1  Fearne,  C.  R.  35  :  ^nd  wKr 
Symond's  Case  (1567),  Moore,  92  ;  S.  G.sub  nnm.  Anon.,  4  Léon.  198,  can  marry. 
ca.  cccxvii.  is  contra,  but  cannot  be  relied  on. 

Se  if  the  limitation  be  to  husband  and  wife  for  their  lives  and  the 
life  of  the  survivor,  remainder  to  the  heirs  of  their  bodies,  they  take 
an  estate  in  spécial  tail  in  the  entirety  :  Bro.  Abr.  Estâtes,  75. 

An  estate  tail  may  be  created  by  words  of  référence.  Kstate  tail 

If  the  heirs  of  the  body  of  A.  are  mentioned  and  then  foUows  a    ^  ^^  erence. 
limitation  to  A.  and  his  heirs   aforesaid,  this  is  tail  :   Y.  B.  42 
Edw.  III.  (1368),  5. 

If  a  man  gives  lands  to  A.  **  et  heredibiis  de  corpore  suo,'*  the 
remainder  to  B.  (Co.  Litt.  20  b),  or  **  to  B.  and  his  heirs"  (Shep. 
Touch.  104),  **  in  foi-ma  j)raedicta,''  this  is  a  good  estate  tail.  See 
also  Gilmore  y.  Harris  (1685-93),  3  Lev.  213;  Carth.  292;  Skin. 
324  ;  Goodiight  d.  Burton  v.  Righy  (1792),  2  H.  Bl.  46. 

In   constniing  the  limitations   in  a   settlement,  the  insettic- 
words  "heirs,"  or  '^  heirs  of  the  body,"  may,  by  the  ™heira" 
use  of  a  parenthesis,  or  by  punctuation,  be  construed  as  au  the^  ^ 
applying  to  ail  the  children,  or  to  ail  the  sons,  as  the  pa^nThes^s 
case  may  require.  punctuation, 

Where  the  limitations  in  a  marriage  settleraent  were  (after  prier 
limitations)  *'to  the  use  of  ail  and  every  the  child  or  children 
equally,  share  and  share  alike,  to  hold  the  same  as  tenants  in 
common  and  not  as  joint  tenants,  and  rf  but  one  child,  then  to  sucli 
only  child,  his  orher  heirs  or  assigns  for  ever,"itwas  held  that  the 
words  **  to  hold  the  .  .  .  then  to  such  only  child  *'  might  be  put 
into  a  parenthesis  so  as  to  make  the  limitation  run  **  to  the  use  of 
ail  and  every  the  child  and  children  equally,  share  and  share  alike, 
his  or  her  heirs  or  assigns,"  and  thus  to  give  estâtes  in  fee  simple 
to  the  children  :  Doe  d.  Willis  v.  Martin  (1790),  4  T.  R.  39. 

Limitations  to  the  use  of  N.  for  life,  remainder  to  trustées  to  pré- 
serve, &c.  remainder  (subject  to  a  term)  to  the  use  of  the  first  son 
of  the  body  of  N.,  lawfuUy  issuing,  and  for  default  of  such  issue,  to 
the  use  of  the  second,  Ihird,  fourth,  &c.,  and  of  ail  and  every  son 
and  sons  of  N.  lawfully  issuing  severally  and  successively  in 
remainder  one  after  another,  as  they  and  every  of  them  shall 
happen  to  be  in  priority  of  bh'th  and  seniority  of  âge,  and  of  the 
several  heirs  maie  of  the  body  and  bodies  of  ail  and  every  such  son 
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and  sons  respectively  issuing.  Hdd,  that  the  only  son  of  N.  took 
an  estate  in  tail  maie:  Owen  v.  Smyth  (1796),  2  II.  Bl.  594. 

Marriage  settlement  to  the  use  of  J.  for  life,  remainder  to  trustées 
to  préserve,  &c.,  remainder  (subject  to  terms  for  portions,  &c.)  to 
the  use  of  the  first  son  of  the  body  of  J.  by  A.  his  intended  wife, 
and  for  default  of  such  issue,  to  the  use  of  the  second,  third,  and 
other  sons  of  the  body  of  J.  by  A.,  severally  and  successively  as  they 
should  be  in  seniority  of  âge,  and  of  the  several  heirs  maie  of  their 
respective  bodies,  and  for  default  of  such  issue,  then,  in  case  A. 
should  be  enceinte  by  J.,  to  the  use  of  P.  till  A.  should  be  delivered, 
in  trust  for  such  afterborn  child  or  children  ;  and  in  case  such  should 
be  a  son  or  sons,  to  the  use  of  such  afterborn  son  and  sons  severally 
and  successively  as  they  should  be  in  priority  of  birth,  and  the 
heirs  maie  of  the  body  and  bodies  of  such  afterborn  son  and  sons. 
Held,  that  the  first  son  of  J.  by  A.,  born  during  his  life,  took  an 
estate  tail:  Gallci/  v.  Barrimjtun  (1824),  2  Bing.  387;  10  J.  B. 
Moore,  21. 

A  limitation  '*  to  the  use  of  M.  and  such  other  daughter  or 
daughters  as  F.  shall  or  may  hâve  or  beget  on  the  body  of  K.,  his 
wife,  if  any,  share  and  shàre  alike,  and  if  no  other  daughter  save  the 
said  M.,  then  the  said  premises  to  go  and  descend  to  the  said  M., 
lier  heirs  and  assigns  for  ever."  It  was  observed  by  Sugden,  C. 
that  **in  constfuing  such  limitations,  by  punctuation,  or  by  the  use 
of  a  parenthesis,  the  words  *  heirs  and  assigns,'  may  be  extended 
in  their  application,  aiid  instead  of  being  confined  to  one  daughter 
may  be  referred  to  ail  the  daughters  of  the  marriage,  if  more  than 
one  :  "  Itoclifort  v.  Fitzmaiirice  (1842),  2  Dr.  &  War.  1  at  p.  15. 
See  also  Ile  Dennijs  Estate  (1874),  Ir.  R.  8  Eq.  427. 

A  limitation  in  f ee  simple  or  fee  tail  cannot  be  made 
to  cease  by  defeasance,  condition  or  executory  gift  over 
on  the  owner  exercising  any  act  of  dominion  thereover  ; 
any  defeasance,  condition  or  executory  gift  over  pur- 
porting  to  defeat  or  give  over  the  estate  on  the  exercise 
of  any  such  act  is  void  for  repugnancy  :  Litt.  s.  360  ; 
Co.  Litt.  223  a  et  seq.  ;  Corhet  v.  Corbet  (1888),  14  P.  D. 
7,  where  the  rule  was  applied  to  an  équitable  fee  simple 
and  personalty  held  in  trust. 

The  rule  does  not  apply  to  limitations  for  life,  and  a  married  woman 
can  be  restrained  from  alienating  property  limited  to  her  for  her 
separate  use  ;  Chapter  on  Estâtes  for  Life. 
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The  only  exception  to  this  rule  for  which  there  is  any  authority  Condition  not 
is  that  a  condition  not  to  alienate  to  a  given  person,  or  class  of  ^  ciass  or  in 
persons,  or  in  mortmain  is  valid  :  Litt.  s.  361  ;  Co.  Litt.  223  a  ;  Shep.  ^ortmain. 
Touch.   129.     Sir    George   Jessel  seems   to  hâve   been  prepared 
to  extend  the  exception  to  any  restrictions  on  the  right  of  aliénation 
80  long  as  they  did  not    prohibit  aliénation  altogether:    see  Re 
Macleay  (1875),  L.  E.  20  Eq.  186;  but  it  is  submitted  that  his 
dicta  in  that  case,  which  was  not  argued,  cannot  be  supported  : 
see  per  Pearson,  J.,  Re  Rosher,  Rosher  v.  Rosher  (1884),  26  Ch.  D. 
801.    AU  the  cases  arise  on  wills  and  are  collected  in  Theobald  on 
Wills  (6th  éd.),  p.  606. 

The  rule  does  not  apply  to  aliénation  of  reversionary  interests  Reversionary 
before  they  fall  into  possession.  ^^  ^^^^  ^' 

In  Barnett  v.  Blake  (1862),  2  Dr.  &  Sm.  117,  land  was  granted 
to  trustées  upon  certain  trusts  during  certain  lives,  and  then  to 
convey  unto  certain  children  with  a  déclaration  that  if  any  child 
previous  to  the  conveyance  of  his  share  should  hâve  alienated  it, 
such  share  should  go  over  to  the  others.  This  clause  was  held  to 
divest  a  share  which  one  of  the  children  had  purported  to  alienate, 
and  no  one  suggested  the  provision  was  invalid.  In  Coi'bet  v. 
Corbet  (1888),  14  P.  D.  7,  the  document  in  which  case  was  a 
deed  proved  as  a  will,  are  dicta  to  the  effect  that  aliénation  of 
reversionary  interests  can  be  restricted. 

A  limitation  to  the  heirs  of  a  deceased  person  confers  Limitation  to 
a  fee  simple  on  the  person  who  happens  to  be  his  heir.      of  deœaseir 

person. 
The  authorities  are:  Y.  B.  11  Hen.  IV.  (1410),  74,  pi.  14;    cited 

Williams  on  Real  Property,  pt.  2,  c.  2  (19th  éd.),  p.  346,  n.  E.  ; 

Marshall  v.  Peascod  (1861),  2  J.  &  H.  73.     Such  fee  simple,  if 

limited  by  deed  since  1833,  descends  as  if  the  deceased  person  had 

been  the  purchaser  (3  &  4  Will.  IV.  (1833),  c.  106,  s.  4).     As  to  what 

was  the  exact  nature   of  the  estate  prier  to  that  Act,  see  the 

discussion  in  Challis,  R.  P.  (2nd.  éd.),  pp.  241  et  seq. 

The  rule  applies  where  the  word  is  "heir**  in  the  singular:  'Hcir^is 
Y.  B.  12  Edw.  IV.  (1472),  2,  pi.  7  ;  Marshall  v.  Peascod  (1861),  2  «"«5^^^^*- 
J.  &  H.  73  at  p.  75. 

If  the  heirs  are  co-parceners  they  take  as  joint  tenants:  Beremv.  Cc-parcenere. 
Fellowes  (1887),  35  W.  E.  356;  In  re  Baker,  Pursey  v.  Holloicaij 
(1898),  79  L.  T.  343;  Oaen  v.  Gibbons,  [1902]  1  Ch.  636  ;  the  two 
latter  are  cases  on  wills. 

If  the  grantor  is  himself  the  heir  of  the  deceased  person,  such  a  Where 
limitation,  if  corttained  in  a  deed  prier  to  1834,  is  void  and  the  ^^^^J''''  '^  ^^"^ 
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grantor,  or  if  he  took  by  descent  the  person  whose  heir  he  was, 
and  not  the  deceased  person,  is  the  root  of  descent  :  Cholnionddey  v. 
Clinton  (1819-21),  2  B.  &  Aid.  625;  4  Bli.  1;  Moorev.  Simkin 
(1885),  31  Ch.  D.  95  ;  but  if  contained  in  a  deed  sinee  1833,  vests  a 
new  estate  in  the  grantor  as  purchaser:  3  &  4  Will.  IV.  (1833), 
c.  106,  s.  3. 

A  limitation  to  **  the  heirs  of  E.  deceased  and  J.,  their  heirs  and 
assigns,  as  tenants  in  common  "  vests  one  moiety  of  the  estate  iu 
the  heir  of  E.  and  the  ofcher  moiety  in  J.  (not  in  hîs  heir)  :  Hawes 
V.  Hawes  (1880),  14  Ch.  D,  614. 

The  heir  at  common  law  will  take  under  a  limitation  to  the 
** heirs"  or  "heir"  as  purchasers. 

'*  If  a  lease  for  life  [of  lands  of  the  nature  of  gavelkind]  be  made, 
the  remainder  to  the  right  heirs  of  B.,  and  B.  dieth,  his  eldest  son 
only  shall  inherit,  for  he  only  to  take  by  purchase  is  right  heir  by 
the  common  law.  So  note  a  diversity  between  a  purchase  and  a 
descent  :  "  Co.  Litt.  10  a.  Mr.  Hargrave  in  his  note  on  this  passage 
says  :  "  The  reason  seems  to  be  that  though  the  subject  of  the  gift 
is  ciistoinavy  land,  the  heir  at  common  latv  is  presumed  to  be  meant, 
unless  words  are  added  to  describe  the  custotnary  heir.  But  if  such 
spécial  words  are  used,  the  presumption  fails  ;  and  then  it  is  said 
that  though  the  subject  of  the  gift  is  common  law  land,  yet  the 
customary  heir  shall  be  preferred."  The  following  are  cases  on 
wills  :  Roberts  v.  Dixwell  (1738),  1  Atk.  607  ;  Thoi-p  v.  Oiven  (1854), 
2  Sm.  &  Gifif.  90  ;  Sladen  v.  Sladen  (1862),  2  J.  &  H.  369  ;  Garlaml 
V.  Beverley  (1878),  9  Ch.  D.  213  (where  the  land  was  gavelkind)  ; 
Haalewood  v.  Green  (1860),  28  Beav.  1  (where  there  was  a  mixed 
gift  of  realty  and  personalty)  ;  Polley  v.  PoUey  (1862),  31  Beav.  363 
(where  the  land  was  boroughEnglish). 

Under  a  limitation  to  the  "  heirs  "  of  any  person,  witli 
a  superadded  qualification,  such  as  ^^male,''  as  pur- 
chasers, the  heir  taking  by  purchase  must  possess  that 
qualification, 

This  rule  does  not  apply  where  the  words  are  "heirs  of  the 
body.*'     See  infra,  p.  321. 

This  is  discussed  in  Cholmondeley  v.  Clinton  (1817-21),  2  Mer. 
171  at  p.  344  ;  2  Jac.  &  W.  1  at  pp.  77  and  106  et  seq.  ;  Cound^n 
V.  Clerke  (1612),  Hob.  29  ;  Moorç,  860  ;  Doe  d.  IVinter  v.  Pen^att 
(1833),  10  Bing.  198;  Wnghtson  v.  Macanlay  (1845),  14  M.  &  W. 
214;   Thorpe  v.  Thorpe  (1862),  1  H.  &  C.  326  (ail  cases  on  wills). 
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See  also  Mr.  Hargrave's  note  (3),  Co.  Litt.  24  b  ;  2  Jarman  on  Wills, 
c.  28,  s.  2  (5th  éd.  p.  910). 

An  immédiate  limitation  to  the  heirs  of  a  living  person,  whether  immédiate 
the  grantor  or  not,  seems   to    be  merely  void  :   Davis  v.  Speed  h^re^ofT 
(1692),  Holt,  730;  Skin.  351  ;   4  Mod.  153  ;    12  Mod.  38;  2  Salk.  Hving  person. 
675  ;  Carth.  262  ;  affirmed  on  appeal  in  Dom.  Proc.  (1698),  Show. 
P.  C.  104. 

A  limitation  in  remainder  to  the  heirs  of  a  living  Remainderto 
person,  who  is  not  the  grantor,  and  who  takes  no  prior  nving  person. 
estate  of  freehold,  confers  a  contingent  remainder  in  fee 
simple  on  the  person  who  is  his  heir*at-law  at  his  death. 
See  Co.  Litt.  378  a  ;  Wms.  Real  P.  pt.  2,  c.  2  ;  Tipping  v. 
Piggot  (1713),  1  Eq.  Ca.  Ab.  384,  pi.  2  ;  Gilb.  Eq.  34  ; 
S.  C.  sub  nom.  Sir  Thonuis  Tipping's  Cane^  cited  1  P.  W. 
359.  Such  estate,  if  limited  by  deed  since  1833, 
descends  as  if  the  living  person  had  been  the  pur- 
chaser  :  3  &  4  Will.  IV.  (1833),  c.  lOG,  s.  4. 

"  If  a  lease  for  years  be  made  to  A.  the  remainder  to  B.  in  tail, 
the  remainder  to  the  right  heirs  of  A.,  there  the  remainder  vesteth 
not  in  A.,  but  the  right  heirs  shall  take  by  purchase  if  A.  die  during 
the  estate  tail  :  "  Co.  Litt.  319  b.  See  Tapnerà.  Peckluini  v.  Merlott 
(1739),  Willes  177  ;  and  see  Jenk.  248,  ca.  xxxviii. 

A  limitation,  either  at  Common  Law  or  under  the  Statute  of  Remainderto 
Uses,  in  remainder  to  the  heirs  of  the  grantor,  eontained  in  a  grantor. 
deed  prior  to  1834,  left  the  reversion  in  fee  simple  in  the  grantor, 
even  if  no  prior  estate  of  freehold  was  given  to  him  by  the  con- 
veyance  :  see  1  Feame,  C.  E.  51  ;  Burton,  s.  335;  but  if  made  by 
a  deed  after  1833,  such  a  limitation  vests  a  new  estate  in  the 
grantor  as  purchaser:  3  &  4  Will.  IV.  (1833),  c.  106,  s.  3. 

"  If  a  man  seised  of  lands  in  fee  make  a  feofifment  in  fee,  and 
départ  with  his  whole  estate,  and  limit  the  use  to  his  daughter  for 
,  life,  and  after  her  decease  to  the  use  of  his  son  in  tail,  and  after  to 
the  use  of  the  right  heirs  of  the  feoffor;  in  this  case,  albeit  he 
departed  with  the  whole  fee  simple  by  the  feoffment,  and  limited 
no  use  to  himself,  yet  hath  he  a  reversion  :  '*  Co.  Litt.  22  b.  See, 
to  the  same  effect,  Fenwick  v.  Mitforth  (1594),  Moore,  284  ;  S.  C. 
siib  nom.  Milfard  v.  Fenwike,  1  Anders.  288;  sub  nom.  Fennick  and 
Mitford's  Case,  1  Léon.  182  ;  sub  nom.  Read  v.  Erington,  Cro.  Eliz. 
321.     See  also  Bingham's  Case  (16(X)),  2  Rep.  82  b;    Godbold  v. 
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Freestone  (1694),  8  Lev.  406;  Abbot  y.  Bnrton  (1708),  Salk.  590; 
11  Mod.  181  ;  Com.  Rep.  160  ;  and  see  Jenk.  248,  ca.  xxxviii.  and 
267,  ca.  Ixxvii.  Lord  Coke  {loc.  cit.)  goes  on  to  explain  that  the 
grantor  takes  an  implied  use  during  his  life,  so  that  the  heirs  could 
not  be  purchasers  ;  but  the  rule  was  the  same  where  the  limitations 
were  such  that  no  estate  for  life  could  be  implied  in  the  grantor. 
F.  made  a  feoffment  in  fee  to  the  use  of  himself  for  years, 
remainder  to  the  use  of  J.,  then  his  second  son,  and  the  heirs  maie 
of  his  body,  remainder  to  the  use  of  the  right  heirs  of  F.  Held, 
that  the  limitation  of  the  use  of  the  heirs  of  the  feoflfor  was  the  old 
use,  and  was  executed  in  the  feoffor  as  the  reversion  in  fee,  and  not 
as  a  remainder:  Bcdford  v.  Russell  (1593),  Pop.  3;   Moore,  718; 

2  Anders.   197;  cited  1  Rep.  130a;  Godbold  v.  Freestone  (1694), 

3  Lev.  406. 

It  used  to  be  thought  that  the  rule  did  not  apply  to  the  surrender 
of  a  copyhold,  so  that  where  A.  surrendered  to  the  use  of  B.  for  life 
with  remainder  to  the  right  heirs  of  A.,  the  heirs  of  A.  took  by 
purchase:  Allen  v.  Palmers  Case  (1587),  1  Léon.  101;  but  this 
view  appears  to  be  incorrect,  see  1  Feame,  C.  R.  67  et  seq.  ;  lioe.  d. 
Noden  v.  Griffits  (1766),  4  Burr.  1952;  Thmstout  d.  Gower  v. 
Cunningham  (1775),  2  Wm.  Bl.  Rep.  1046. 

But  where  there  is  a  direction  to  convey  in  certain  events  to  the 
heirs  of  the  grantor,  the  person  who  on  the  happening  of  those 
events  is  his  heir  takes  as  purchaser:  Locke  v.  Soutlncood  (1831), 
1  My.  &  Cr.  411  ;  aflSrmed  on  appeal  in  Dom.  Proc.  sub  nom, 
Bush  v.  Loche  (1835),  3  Cl.  &  F.  721  ;  9  Bli.  N.  S.  1.  See  Davis 
v.  Kirk  (1856),  2  K.  &  J.  891. 


Limitation  to 
heii-s  of 
body  of 
deceased 
person. 


A  limitation  to  "  the  heirs  of  the  body  "  of  a  deceased 
pei-son  confers  an  estate  tail  on  the  person  who  happens  to 
be  heir  of  the  body  of  the  deceased  person;  such  estate  tail, 
whether  limited  by  deed  before  1834,  or  since  1833, 
descends  as  if  the  deceased  person  had  been  the 
purchaser:  3  &  4  Will.  IV.  (1833)  c.  106.  s.  4. 


In  Mandeville's  Case,  Y.  B.  2  Edw.  III.  (1328),  pi.  1  and  2;  Co. 
Litt.  26  b  ;  Fitzh.  Abr.,  Taile,  pi.  7  and  23,  John  de  Mandeville, 
by  his  wife  Eoberge,  had  issue  Eobert  and  Maude  and  died.  Michael 
de  Morevill  gave  land  to  Koberge  and  to  the  heirs  of  John  Mandeville, 
ber  late  husband,  on  her  body  begotten.  It  was  held  that  Roberge 
took  an  estate  for  life  only,  that  the  limitation  to  the  heirs  of  the 
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body  of  John  de  Mandeville  operated  as  words  of  purchase,  that 
the  fee  tail  vested  in  Bobert  by  purchase,  and  that  on  his  death 
without  issue  it  vested  in  Mande  by  descent.  See  1  Fearne, 
C.  R.  82,  note. 

In  Vemon  v.  Wright  (1868),  7  H.  L.  C.  85,  the  rule  was  applied 
to  a  devise  to  **  the  right  heirs  of  my  grandfather  S.,  deceased,  by 
M.,  his  second  wife,  for  ever."  It  was  held  that  the  words  "  heirs 
by  his  second  wife,"  must  be  construed  as  **  heirs  of  the  body 
of  S.  lawfuUy  begotten  on  the  body  of  M.,  his  second  wife,"  and 
that  the  words  '*  for  ever,"  did  not  enlarge  the  estate  into  a  fee 
simple. 

XJnder  a  limitation  to   the  "heirs  of  the  body"  of  "Heirs maie 
any  person   with  a   superadded   qualification,  such  as  aspurchMerê. 
maie  (or  female),  as  pnrchasers,  the  person  taking  need 
not  be  heir  gênerai  of  the  body.  > 

Considérable  discussion  bas  taken  place  on  the  question  whether 
a  person,  taking  by  purchase  under  the  description  of  heir  maie  or 
heir  female  of  the  body,  must  be  heir  gênerai  of  the  body.  Coke 
says  (Co.  Litt.  24  b)  :  ''  If  A.  hath  issue  a  son  and  a  daughter,  and 
a  lease  for  life  be  made,  the  remainder  to  the  heirs  females  of 
the  body  of  Â.  ;  A.  dieth,  the  heir  female  can  take  nothing  because 
she  is  not  heir."  In  other  words,  in  Coke's  opinion,  it  was  neces- 
sary  that  the  heir  maie  (or  female)  should  be  a  maie  (or  female) 
being  also  heir  gênerai.  The  modem  doctrine  is  that  by  heir  maie 
(or  female)  of  the  body  is  meant  the  person  who  would  hâve  been 
heir  in  tail,  if  an  estate  in  tail  maie  (or  in  tail  female)  had  been 
given  to  the  ancestor.  See  Hawkins  on  Wills,  169  ;  3  Dav.  Prec. 
844  and  845,  note  ;  Mr.  Hargrave's  note  (8)  Co.  Litt.  24  b  ;  2  Jarman 
on  Wills,  c.  28,  s.  2,  p.  911. 

The  distinction  may  be  exemplified  as  foUows  :  Let  the  gift  be  to 
the  heir  female  of  the  body  of  A.  who  bas  a  son  and  a  daughter, 
both  of  whom  die  in  his  lifetime,  the  daughter  having  a  son  and 
the  son  having  a  daughter  ;  then,  according  to  Coke*s  doctrine,  the 
daughter  of  the  son  would  be  the  heir  female,  because  she  would 
be  heir  gênerai  and  also  a  female  ;  while  according  to  the  modem 
doctrine,  there  would  be  no  heir  female.  As  another  example,  let 
the  daughter  leave  a  daughter  and  the  son  leave  a  son  ;  then, 
according  to  Coke,  there  would  be  no  heir  female,  for  the  son's  son 
is  heir  gênerai,  but  is  not  a  female.  But  according  to  the  modem 
doctrine,  the  daughter's  daughter  would  be  heir  female,  because  she 
would  be  heir  if  only  females  could  inherit  ;  or,  to  use  other  words, 

B.D.  21 
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she  would  hâve  been  heir  in  tail  if  an  estate  in  tail  female  had  been 
given  to  the  ancestor. 

Where  in  a  settlement  there  was  a  limitation  in  remainder  "  to 
the  use  of  the  hoirs  maie  of  the  body  of  A.,"  and  A.  died,  leaving 
his  granddaughter  his  heir-at-law,  and  two  sons,  W.,  the  elder,  and 
H.,  it  was  held  that  on  W.'s  death  without  issue,  H.  took  as  heir 
maie  of  the  body  of  A.:  WilU  y.  Palmer  (1770),  5  Burr.  2615; 
2  Wm.  Bl.  Rep.  687  ;  1  Feame,  C.  R.  45. 

Settlement  of  land  to  the  use  (subject  to  prior  limitations)  of  the 
sons  of  the  intended  marriage  successively  in  tail  maie,  ''and  for 
want  of  such  issue,  to  the  use  of  the  hoirs  female  of  the  body  "  of 
the  intended  husband  begotten  on  the  body  of  the  intended  wife 
and  her  or  their  hoirs,  remainder  to  the  right  hoirs  of  the  husband. 
Held,  that  a  daughter  of  the  marriage  was  to  be  preferred  to  the 
granddaughter  of  the  son  of  the  marriage  who  was  the  testator's 
heir-at-law:  GoodtiUe  d.  Weston  v.  Burtenshaw  (1772),  1  Feame, 
C.  R.  App.  570. 

Limitation  to  the  heir  (in  the  singular)  female  of  the  body  of  the 
settlor  ;  there  being  one  son,  heir-at-law,  and  four  daughters.  Held, 
that  the  daughters  took  as  joint  tenants  for  life:  Chamhers  v. 
Tayhrr  (1887),  2  My.  &  Cr.  376  ;  6  L.  J.  N.  S.  Ch.  193. 

An  immédiate  limitation  to  the  hoirs  of  the  body  of  a  living 
person  seems  to  be  merely  void. 

A  limitation  in  remainder,  under  the  Statute  of  Uses 
"  to  the  use  of  the  heirs  of  the  body  "  of  a  living 
person,  whether  the  grantor  or  not,  or  at  Common 
Law  *Ho  the  heirs  of  the  body''  of  a  living  person, 
who  is  not  the  grantor,  who  takes  no  prior  estate  of 
freehold,  confers  a  contingent  remainder  in  tail  on  the 
person  who  at  the  death  of  such  first  mentioned  person 
is  the  heir  of  his  body,  descendible  as  if  such  first  men- 
tioned person  had  been  the  first  taker,  whether  limited 
by  deed  before  1834,  or  sinoe  1833  :  3  &  4  WiU.  IV. 
(1833),  c.  106,  s.  4. 

A  limitation  to  ''  A.  and  the  heirs  of  the  body  of  his  father," 
where  the  father  is  dead,  and  A.  is  his  eldest  son,  gives  A.  an  estate 
tail  :  Co.  Litt.  26  b  ;  Shep.  Touch.  104.  If  the  father  is  alive,  it  is 
an  estate  for  life  in  A.,  with  a  contingent  remainder  to  the  heir  of 
the  body  of  the  father.     The  distinction  between  the  above  limitation 
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and  one  "  to  A.  and  his  heirs   of   the   body   of    his    father  :  " 
ante,  p.  806,  should  be  noticed. 

"  It  seems  that  if  land  be  given  to  the  younger  son,  and  to  tbe 
beirs  of  the  body  of  the  father  begotten,  the  father  being  dead  at 
the  time,  that  now  the  eldest  shall  take  as  joint  purchaser  by 
8  Edw.  III.  (1329),  28,  where  land  is  given  to  J.  S.  and  to  his  eldest 
son  :  "  Vaillant's  note  to  Anon.  (1566),  Dyer,  247  b,  pi.  76. 

Limitation  by  marriage  settlement  to  use  of  A.  (the  settlor)  and 
his  heirs  till  the  marriage,  afterwards  to  the  use  of  the  wife  for  life, 
remainder  to  the  use  of  trustées  and  their  heirs  during  the  life  of 
A.,  remainder  to  the  use  of  the  sonsof  the  marriage  successively  in 
tail,  remainder  to  the  use  of  the  heirs  of  the  body  of  A.,  remainder 
to  A.  in  fee.  Held,  that  the  limitation  to  the  heirs  of  the  body  of  A. 
was  a  contingent  remainder  to  the  heir  of  his  body:  Tippin  or 
Tipping  v.  Cosin,  Cosinsy  CozenSy  or  Coson  (1694),  Carth.  272  ;  Holt, 
781  ;  1  Ld.  Raym.  83;  Comb.  812;  4  Mod.  380;  1  Feame,  C.  E. 
48.  See,  to  the  same  efifect,  EUe  v.  Oshom  (1717) ,  1  P.  Wms.  387  ;  2  Eq. 
Ca.  Ab.  702,  pi.  3  ;  S.  C.dififerently  reported  suh  nom.  Elle  v.  Osbome, 
2  Vern.  755  ;  sub  nom.  Elice  v.  Osboi-ne,  1  Eq.  Ca.  Ab.  385,  pi.  8. 

Where  A.  and  B.  are  husband  and  wife,  a  limitation  to  A.  for  life.  Limitation  to 
with  remainder  to  the  heirs  of  the  bodies  of  A.  and  B.,  créâtes  not  to  heîreonhe 
an  esfrate  tail  in  A.,  but  a  contingent  remainder  in  tail  in  the  heirs  bodies  of  A. 
of  the  bodies  of  both  A.  and  B.     See  Alton.  (1554),  Dyer,  99  a, 
pi.  64  ;  Gossage  v.  Tayler  (1652),  Styl.  325,  cited  by  Buller,  J.,  from 
a  MS.  note,  2  T.  R.  485  ;  Frogmxyrton  or  Throgmorton  d.  Eobimon 
V.   Whaney  (1770),  2  Wm.  Bl.  Rep.  728 ;  3  Wils.  125,  144  ;  see 
also  Lane  v.  Pannell  (1615),  1  EoU.  Rep.  238,  817,  438.    Anon. 
(1557),  8  Léon.  4,  pi.  10,  must  be  considered  as  overruled;  see 
1  Feame,  C.  R.  88. 

A  limitation  in  remainder  to  the  heirs  of  the  body  of  the  grantor  Remainder  to 
at  Gommon  Law  is  void.  of  ^^^tor.  ^ 

**  For  the  donor  cannot  make  his  own  right  heire  a  purchaser  of 
an  estate  tail  without  departing  of  the  whole  fee  simple  out  of  him  :  " 
Gre8wold*8  Case  (1556),  Dyer,  156,  pi.  24  ;  Co.  Litt.  22  b  ;  1  Fearne, 
C.  R.  51  ;  1  Sand.  Uses,  136. 

The  above  rules  as  to  limitations,  whether  in  fee  simple  or  in 
tail,  to  the  heirs  of  living  persons  only  apply  where  such  living 
persons  take  no  estate  of  freehold  under  limitations  contained 
in  the  same  deed,  for — 

Where   the   ancestor  takes   an    estate    of    freehold,  Ruiein 
whether  by  limitation  or  resulting  use,  and  in  the  same  ^^^' 
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instrument  an  estate  îs  lîmited  by  way  of  remainder, 
either  mediately  or  immediately,  to  his  "heirs"  or 
*^heirs  of  the  body,"  the  word  "heirs"  is  a  word  of 
limitation  and  not  of  pnrchase,  and  therefore  the  ancestor 
takes  an  estate  in  fee  simple  or  in  tail,  as  the  case 
may  be. 

This  is  always  called  the  rule  in  Shelley's  Case,  but  the  ruie  did 
not  originate  in  that  case — it  is  as  old  as  a  case  in  Y.  B.  18  Edw.  II. 
(1322)  fo.  577,  translated  in  a  note  to  Harrison  v.  Harrison  (1844), 
7  Man.  &  Gr.  988  at  pp.  941  et  seq.  The  rule  is  also  discussed 
in  Shelley's  Case  (1581),  1  Eep.  98b;  1  Feame,  C.  R.  28  et  seq.; 
Challis,  E.  P.  (2nd  éd.),  141  et  seq;  Mr.  Thomas'  note  I.  5  to 
Shelley's  Case,  in  1  Coke's  Eeports  by  Fraser,  pp.  262  et  seq.  ;  Lord 
Macnaghten's  speech  in  Van  Gnitten  v.  Foxwell,  [1897J  A.  C.  658 
at  pp.  667  et  seq.  ;  and  in  Goodeve's  R.  P.  (8rd  éd.),  p.  289. 

'*  Hère  it  appeareth  that  where  the  ancestor  taketh  an  estate  of 
freehold,  and  after  a  remainder  is  limited  to  his  right  heirs,  that 
the  fee  simple  vesteth  in  himself,  as  well  as  if  it  had  been  limited 
to  him  and  his  heirs  ;  for  '  his  right  heirs  '  are  in  this  case  words 
of  limitation  of  estate,  and  not  of  purchase.  Otherwise  it  is  where 
the  ancestor  taketh  but  an  estate  for  years  :  as  if  a  lease  for  years 
be  made  to  A.  the  remainder  to  B.  in  tail,  the  remainder  to  the  right 
heirs  of  A.,  there  the  remainder  vesteth  not  in  A.,  but  the  right  heirs 
shall  take  by  purchase  if  A.  dies  during  the  estate  tail  .  .  .  And  so  it 
is  if  A.  makes  a  feoffment  in  fee  to  the  use  of  B.  for  life,  and  after 
to  the  use  of  C.  for  life  or  in  tail,  and  after  to  the  use  of  the  right 
heirs  of  B.  B.  hath  the  fee  simple  in  him  as  well  when  it  is  by 
limitation  of  use,  as  when  it  is  by  act  executed  :'*  Co.  Litt.  819  b. 

It  makes  no  différence  that  the  estate  of  the  ancestor  may  déter- 
mine during  his  own  lifetime,  au  in  Menill  v.  liumsey  (1665),  1  Keb. 
888;  1  Sidf.  247,  pi.  12;  T.  Eaym.  126,  where  a  conveyance  was 
made  to  husband  and  wife  for  their  joint  lives,  and  after  the  decease 
of  either,  to  her  heirs  by  him  begotten,  and  it  was  held  to  be  tail  in 
the  wife  ;  or,  as  in  Curtïs  v.  Price  (1805),  12  Ves.  89,  where  the 
estate  limited  to  the  ancestor  was  during  widowhood  only. 

The  fee  simple,  or  fee  tail,  which  the  ancestor  takes  under  the 
rule  in  Shelley's  Case,  is  of  course  subject  to  ail  the  other  limita- 
tions contained  in  the  deed,  so  far  as  such  limitations  are  valid; 
and  even  under  the  old  law,  contingent  remainders  interposed 
between  the  limitation  to  the  ancestor  and  that  to  his  heirs  were 
not  destroyed.      The  estate  of  inheritance  in  the  ancestor  was 
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considered  to  be  executed  sub  imdo  only,  and  so  as  to  open  and  let 
in  the  contingent  estâtes  if  they  vested  in  the  lifetime  of  the 
ancestor  :  Lewis  BoicUs's  Case  (1615),  11  Kep.  79  b  ;  Tud.  L.  C. 
Real  P.  p.  86  (4th  éd.). 

An  esta  te  of  freehold  in  the  ancestor  by  resulting  use  (or,  as  it  is  Ancestor 
often  incorrectly  termed,  implication)  only  is  sufl&cient:  IHbus,  ]^y^^f^l^^ 
Pybus,  or  Bipus  v.  Mitford  or  Milfoi'd  (1674),  1  Vent.  372;  1  use. 
Mod.98,  121  and  159;  8  Keb.  129,  239,  316  and  338;  2  Lev.  75; 
Sir  T.  Eaym.  228;  1  Freem.  851  and  869;  WiUs  v.  Palmers 
(1770),  5  Barr.  2615  ;  2  Wm.  Bl.  Rep.  687,  in  which  case  there 
is  great  diffîculty  in  understanding  that  part  of  the  certificate 
which  says  "  that  if  a  third  person  had  been  the  grantor,  Henry 
would  hâve  taken  an  estate  in  tail  maie  by  purchase.'*  William 
was  at  Ârchdale's  death  the  heir  maie  of  his  body,  so  that  he 
would  hâve  taken  an  estate  in  tail  maie  by  purchase,  and  Henry 
would  hâve  taken  by  descent  from  him  according  to  the  doctrine  in 
Mandeville's  Case,  supra,  p.  820.  Possibly  ail  that  was  meant  was 
that  Henry  would  not  hâve  taken  by  descent  from  Archdale.  See 
1  Feame,  G.  B.  82.  The  case  is  discussed,  1  Fearne,  G.  B.  45  ;  see 
also  Southcote,  Southcott,  or  Southcot  v.  Stowell  (1677),  1  Mod.  226, 
287  ;  2  Mod.  207  ;  1  Freem.  216,  225  ;  8  Keb.  704. 

The  rule  applies  to  limitations  of  copyholds  :  AUen  and  Palmer's  CJopyholds. 
Case  (1587),  1  Léon.  101  ;    see  1  Fearne,  G.  B.  66  et  seq.  ;    and  to 
limitations  of  gavelkind  lands  :  Doe  d.  BosnaU  v.  Harvey  (1825), 
4  B.  &  C.  610. 

The  two  limitations  must  be  in  the  same  instrument  :  ^^  limita- 

tions  must  be 

a  deed  executing  a  power  is  for  this  purpose  the  same  m  same 

.  1  '      T       T  •         •  instrnniciit. 

instrument  as  the  deed  creating  it. 

See  per  Dyer,  G.J.,  in  Cranmer's  Case  (1578),  2  Léon.  5  at  p.  7  ; 
Snowe  V.  Cuttler  (1664),  1  Lev.  185  ;  Moor  v.  Parker  (1694),  4  Mod. 
316  ;  1  Ld.  Baym.  87  ;  Skin.  558  ;  1  Eq.  Ca.  Ab.  182,  pi.  22  ;  Doe  à. 
Fonnereau  v.  Fonnereau  (1780),  2  Doug.  487. 

The  question  whether  a  deed  in  exécution  of  a  power  is  to  be  ^^^f^®*^^ 
considered  as  part  of  the  instrument  conferring  the  power,  so  as  to 
make  limitations  in  the  two  instruments  coalesce  according  to  the 
rule,  has  been  much  discussed  :  see  Co.  Litt.  299  b,  n.  (1)  ;  1 
Fearne,  C.  B.  74  ;  1  Prest.  Est.  309;  2  Jarman  on  Wills,  c.  36  (1), 
p.  1180  (5th  éd.).  In  SugdenonPowers  (8th  éd.)  p.  472,  Lord  St. 
Leonards  says  :  "  In  Venables  v.  Morris  (1797),  7  T.  B.  842,  the 
very  question  arose.  Under  a  settlement,  the  husband  was  tenant 
for  life,  remainder  to  trustées  and  their  heirs  generally  to  préserve 


ing  powers. 


Digitized  by 


Google 


326 


RULE   APPLIES   TO   EQUITABLE  LIMPTATIONS. 


Kule  applies 
to  équitable 
limitations. 


One  limita- 
tion légal 
and  one 
équitable. 


Words  added 
to  limitation 
to  ancestor. 


Limitation  to 
heire  f ollowed 
by  woids  o£ 
distribution  ; 


or  by  words 
of  limitation  ; 


remainders,  with  remainder  (after  several  nses  which  never  arose) 
to  Buch  nses  as  the  wife  should  appoint.  She  appointed  to  the  right 
beîrs  of  her  husband.  The  Court  ultimately  held  that  the  fee 
simple  vested  in  the  trustées,  so  that  the  estate  limited  under  the 
power  being  merely  équitable,  could  not  unité  with  the  limitation 
to  the  husband  for  life  in  the  deed,  which  was  a  légal  estate  ;  but 
Lord  Eenyon  treated  it  as  quite  a  clear  point,  that  the  appointment 
was  to  be  considered  in  the  same  light  as  if  it  had  been  inserted  in 
the  original  deed  by  which  the  power  of  appointment  was  created  ; 
and  therefore  he  held  that,  if  the  limitation  to  the  heirs  of  the 
husband  had  been  a  légal  estate,  it  would  bave  enlarged  the  estate 
in  the  ancestor,  and  given  him  a  fee.  The  point  may  be  considered 
as  settled." 

The  rule  in  Shelley*s  Case  applies  to  équitable  limita- 
tions, but  the  limitations  must  be  both  légal  or  both 
équitable. 

The  rule  does  not  apply  where  one  limitation  is  légal  and  the 
other  is  équitable:  Tippin  or  Tipping  v.  Coson^Corni^  Cosins or  Cozem 
(1694),  4  Mod.  380  ;  Carth.  272  ;  Holt,  731  ;  1  Ld.  Raym.  88  ;  Comb. 
812  ;  Lord  Say  and  Seal  v.  Lady  Catherine  Jones  (1729),  8  Bro. 
P.  C.  118  ;  Venables  v.  Monis  (1797),  7  T.  R.  842  ;  Ireton  v.  Pear- 
man  (1825),  3  B.  &  C.  799  ;  nor  semble  where  one  limitation  is  in 
form  légal  and  the  other  in  form  équitable,  but  both  are  really 
équitable  by  reason  of  the  légal  estate  being  outstanding  :  Coape  v. 
Arnold  (1855),  4  D.  M.  &  G.  574  at  p.  587.  Re  White  and  HindU's 
Contracta  (1877)  7  Ch.  D.  201,  which  is  contra,  is  probably  wrong. 

The  rule  applies  even  if  words  are  added  to  the  limitation  to  the 
ancestor,  clearly  showing  that  bis  estate  is  not  intended  to  continue 
after  bis  death  :  Tud,  L.  C.  R.  P.  (4th  éd.),  p.  847  ;  the  cases  (ail  on 
wills)  are  coUected  in  Theobald  on  Wills,  c.  84,  iv.  A.  1  (6th  éd.), 
p.  406. 

The  rule  applies  if  words  of  distribution,  as  "  share  and  share 
alike,"  are  added  to  the  limitation  to  the  heirs  :  Tud.  L.  C.  R  P. 
(4th  éd.),  p.  849  ;  Hawkins  on  Wills  184  ;  the  cases  (ail  on  wills) 
are  collected  in  Theobald  on  Wills,  c.  84,  iv.  A.  8  (6th  éd.).  p.  407. 

The  rule  applies  if  words  of  limitation,  as  *'  and  their  heirs,**  are 
added  to  the  limitation  to  the  heirs  :  see  this  discussed,  Hawkins 
on  Wills,  185. 

Where  in  a  marriage  settlement  the  limitations  were  to  the 
husband  for  life,  remainder  to  the  wife  for  life,  remainder  to  the 
"  heirs  of  the  body  of  the  wife  and  their  heirs  and  assigns  for  ever," 
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it  was  held  that  the  wife  took  an  estate  tail  :  Alpass  v.  Watkins 
(1800),  8  T.  R.  516. 

The  cases  on  wills  are  coUected  in  Theobald  on  Wills,  c.  34,  iv. 
A.  2  (6th  éd.),  p.  406  ;  Tud.  L.  C.  R.  P.  (4th  éd.),  p.  348. 

The  rule  applies  if  words  both  of  distribution  and  of  limitation   orbywordsof 
are  added  to  the  limitation  to  the  hoirs  :  Tud.  L.  C.  R.  P.  (4th  éd.),  ^uoS" 
p.  351  ;  Theobald  on  Wills,  c.  34,  iv.  A.  4  (6th  éd.),  p.  408.    The  limitation. 
question  what  words  of  explanation  added  to  the  word  "  hoirs  "  will 
render  the  heirs  purchasers  is  discussed  in  Hawkins  on  Wills,  186  ; 
Theobald  on  Wills,  c.  34,  iv.  A.  (6th  éd.),  p.  408. 

In  Re  White  and  Uindle's  Contract  (1877),  7  Ch.  D.  201,  Malins,  ^^  and 
V.-C,  held  that  there  is  no  différence  between  deeds  and  wills  as 
to  the  application  of  the  rule  in  SheUey's  Case. 

The  rule  applies  though  the  remain  der  be  contingent  :    Co.  Litt.  Remainder 
878  b  ;  1  Prest  Est.  816.  contingent. 

The  rule  does  not  apply  where  the  limitation  to  the  heirs  is  not  Executory  or 
by  way  of  remainder,  but  is  by  way  of  executory  or  conditional  limitation  to 
limitation  of  a  future  use  :    1  Fearne,  C.  R.  276  ;  1   Prest.  Est.  *^^  ^^^• 
823  ;  Richardaon  v.  Harrison  (1885),  16  Q.  B.  D.  85.     There  is  a 
dictum  to  the  contrary  by  Malins,  V.-C,  in  Re  White  and  Hindle's 
Contract  (1877),  7  Ch.  D.  201,  but  see  the  criticisms  on  that  case  in 
Challis,  R.  P.  (2nd  éd.),  p.  154. 

The  rule  does  not  apply  to  executory  instruments:    White  v.  Executory 
Thomburgh  (1715),  2  Vern.  702;  Prec.  in  Chan.  425  ;  Gilb.  Eq.  Rep.    °^^™'°^''**- 
107  ;  2  Eq.  Ca.  Ab.  714,  pi.  2  ;  Trevor  v.  Trevor  (1720),  1  P.  Wms. 
622;  1  Eq.  Ca.  Ab.  387,  p.  7  ;  2  Eq.  Ca.  Ab.  505,  pi.  1;  5  Bro. 
P.  C.  122  ;  Papillon  v.  Voice  (1728),  2  P.  Wms.  471  ;  W.  Kel.  27. 

The  context  may  show  that  the  words  "  heirs  of  the  body  "  mean  l^?!!^*^',, 
**children,"and  then  they  will  be  words  of  purchase,  notwithstand-  meaning' 
ing  that  the  parent  takes  a  prior  estate  of  freehold.  children. 

Limitations  to  E.  for  life,  remainder  to  the  first  son  of  E.  in  tail 
maie,  with  like  remainders  to  the  second,  third,  and  fourth  sons  in 
tail  maie,  "  and  so  severally  and  respectively  to  each  of  the  heirs 
maie  of  the  body  of  E.,  and  the  heirs  maies  of  their  bodies,*' 
remainder  over.  Held,  that  E.  took  an  estate  for  life  only,  with 
remainder  to  his  sons  successively  in  tail  maie:  Liste  v.  Gray 
(1679),  T.  Raym.  278,  302,  315  ;  T.  Jones,  114  ;  2  Lev.  223.  It 
is  stated  by  Tracey,  J.,  who  had  searched  the  record  (1  P.  Wms. 
90),  by  Lord  Hardwicke  (1  Ves.  Sen.  147),  and  by  Lord  Mansfield 
(2  Burr.  1109),  that  the  statement  that  Lisle  v.  Gray  had  been 
reversed  is  erroneous. 

By  a  marriage  settlement  lands  were  limited  to  the  use  of  the 
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husband  and  wife  successively  for  life,  with  remainder  to  the  use 
of  the  heirs  of  the  body  of  the  husband  on  the  body  of  the  wife 
and  their  heirs,  and  if  more  children  than  one,  equally  to  be 
dîvided  between  them  as  tenants  in  common,  and  for  default  of 
such  issue,  over.  Held,  that  the  children  took  by  purchase  as 
tenants  in  common  in  fee:  North  v.  Martin  (1883),  6  Sim.  266. 

On  marriage  the  husband  executed  a  deed  poil  whereby  be 
settled  ail  bis  real  and  personal  estate  *'  upon  the  saîd  (intended 
wife)  in  case  she  survive  me,  and  upon  the  heirs  of  her  body  by  me 
lawfully  to  be  begotten,  obliging  her  to  pay  to  each  of  her  children 
by  me  begotten  as  aforesaid,  so  soon  as  he,  she,  or  they  attain  the 
âge  of  twenty-one  years,  the  sum  of  1,000Z.,  and  the  remainder  of 
ail  I  die  possessed  of  equally  at  her  death  to  divide  among  her 
children  by  me  begotten  as  aforesaid."  Held,  that  the  children 
took  as  tenants  in  common  in  fee  :  Lowther  v.  The  Earl  of  West- 
moreland  (1784),  1  Cox,  64.  (But  this  seems  to  hâve  been 
considered  as  a  case  of  executory  limitation,  see  p.  67.) 

Trusts  of  freeholds  and  leaseholds  declared  for  H.  for  life,  and 
afterwards  for  the  heirs  of  her  body,  and  of  J.  and  M.  their  heirs, 
&c.  Held,  that  H.  took  for  life  only  and  that  the  heirs  of  the 
body  were  purchasers  :  Withers  v.  Algood  (1735),  cited  Bagskaw  v. 
Spencer  (1748),  1  Ves.  Sen.  142  at  p.  150. 

The  rule  in  SheUey's  Case  does  not  apply  where  the  word  used 
is  "  heir  "  or  '*  heir  of  the  body"  in  the  singular. 

It  foUows  that — 

Limitation  to  XJnder  a  limitation  to  A.  for  life,  with  remainder  to 

remaLdeVto  ^^^  ^^heir"  or  to  the  "heir  of  his  body,"  A.  takes  for 

hSr^of^his  ^^^®  ^^^y>  ^^*^  ^  contingent  remainder  for  life  to  his 

*^y-  heir,  or  to  the  heir  of  his  body  :   Chambers  v.  Taylor 

(1837),  2  My.  &  Cr.  376  ;  6  L.  J.  N.  S.  Ch.  193. 
Remainder  to  Under  a  limitation  to  A.  for  life,  with  remainder  to 

body  and^he  the  heir  of  his  body,  and  the  heirs,  or  heirs  of  the  body, 

oUheb^dyfS  of  such  hcir,  A.  takes  for  life  only,  with  a  contingent 

8uch  heir.  remainder  in  fee  or  tail  to  the  heir  of  his  body  :  Archer^ s 

Cdse  (1597),  1  Rep.  66  b  ;  S.  C.  sub  nom.  Baldwin  v. 

Smith,  Cro.  Eliz.  453. 

Limitation  to  A.  for  life,  remainder  to  his  first  son  and  the  heirs 
maie  of  his  body,  and  so  to  his  six  sons,  remainder  to  the  heir  maie 
of  A.  to  be  begotten  after  the  sixth  son  and  of  his  heirs  maie. 
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Heldy  that  the  last  remainder  was  only  a  contingent  estate  in  the 
son,  and  not  tail  in  A.  :  Waker  v.  Snowe  (1622),  Palm.  359. 

In  a  marriage  settlement,  after  trusts  for  life  for  the  busband 
and  wife,  there  were  trusts  in  remainder  for  the  heir  maie  of  her 
body  by  him  to  be  begotten  and  bis  heirs  maie,  and  for  want  of 
such,  trusts  for  the  daughters,  and  if  there  should  be  no  issue  of 
the  marriage,  in  trust  for  the  right  heirs  of  the  busband.  The  first 
remainder  was  held  to  be  a  contingent  remainder  in  fee  to  such 
person  as  should  be  heir  maie  of  the  body  of  the  wife  at  her  death  : 
Bayley  v.  Monis  (1799),  4  Ves.  788. 

A  limitation  to  A.  for  life,  with  an  ultimate  limitation  to  the  use 
''of  such  person  or  persons  as  at  the  decease  of  the  said  A.  shall 
be  his  heir  or  heirs-at-law  and  of  the  heirs  and  assigns  of  such  person 
or  persons  "  vests  a  life  estate  in  A.  with  a  contingent  remainder  in 
fee  to  the  person  or  persons  who  at  A.'s  death  answer  the 
description  of  his  heir  or  co-heirs  :  Evans  v.  Evans,  [1892]  2 
Ch.  173. 

But  "  heir  "  in  the  singular  may  be  explained  to  mean  "  heirs  "  "Heir"  in 
in  the  plural,  so  as  to  be  a  word  of  limitation  instead  of  purchase.     consTni^d*^ 

Feofifment  to  the  use  of  th«  grantor  for  life,  remainder  to  the  "heire." 
use  of  B.  for  life,  remainder  to  the  use  of  the  heir  or  heirs  of  the 
body  of  the  grantor,  and  to  the  use  of  the  heir  of  such  heir  or  heirs, 
{ad  U8um  haeredis  vel  haeredum  de  son  corps  demesne  et  ad  usum 
haeredis  talis  haeredis  vel  haeredum),  and  if  he  died  without  issue 
remainder  over.  Held,  that  the  heir  took  by  descent,  for  though 
"heir"  is  a  word  of  purchase,  yet  "  heirs"  explains  it,  and  makes 
him  in  by  descent  of  an  estate  tail:  Bony  v.  Taylor  (1614),  2 
RoU.  Abr.  258,  H.  pi.  8  ;  16  Viner,  213,  Parois,  H.  pi.  3. 

An  équitable  limitation  by  way  of  trust  executed,  as  Equitable 
distinguished  from  an  executory  trust,  bas  the  same  con-  aS^^nte' 
struction  as  a  légal  limitation,  and  a  grant  of  an  équitable  fn^^^te.*^^® 
interest  has  the  same  construction  as  a  grant  of  a  légal 
interest. 

Preston,  Estâtes,  vol.  2,  p.  64  ;  Hayes,  Conveyancing  (5th  éd.), 
vol.  1,  c.  3,  pp.  91  and  92;  Lewin  on  Trusts  (llth  éd.),  c.  8, 
s.  1  (2),  p.  121;  Williams'  Real  Property  (19th  éd.),  c.  7,  s.  4, 
p.  181.  And  it  makes  no  différence  whether  such  limitations  are  con- 
tained  in  deeds  creating  or  deeds  conveying  such  équitable  interests. 
The  distinction  between  executed  trusts  and  executory  trusts  is 
stated,  and  the  cases  are  collected,  infrà,  Chapter  on  Executory 
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Trusts.  "  But  where  the  trusts  and  limitations  are  aiready  expressly 
declared  the  Court  bas  no  authority  to  interfère  and  make  them 
différent  from  what  they  would  be  at  law,"  per  Lord  Northington, 
L.K.,  Austen  v.  Taylor  (1759),  1  Ed.  861  at  p.  868;  Ambl.  876 
at  p.  878  (a  case  on  a  will). 

''  The  trust  is  the  estate  at  law  in  this  Court  (of  Chancery)  and 
governed  by  the  same  rules  in  gênerai  as  ail  real  property  is  by 
limitation  :  "  per  Lord  Mansfield,  C.J.,  Burgets  v.  Wheate  (1759), 
1  Ed.,  177  at  p.  224. 

By  the  marriage  settlement  of  a  widow  having  children,  real 
estate  was  conveyed  by  her  to  a  trustée  in  fee,  upon  trust  for  her 
separate  use  for  life,  with  remainder  in  trust  for  her  children  as 
tenants  in  common,  without  any  words  of  limitation.  Held,  that 
the  children  took  estâtes  for  life  only  :  Holliday  v.  Overton  (1852), 
14  Beav.  467  ;  15  Beav.  480  ;  16  Jur.  751. 

Bealty  conveyed  by  marriage  settlement  to  the  use  of  trustées 
and  their  heirs  upon  trust  for  the  wife  and  husband  successively 
for  life,  and  afterwards  for  the  children,  and  in  default  as  the  wife 
should  appoint,  and  in  default  for  her  next  of  kin,  without  any 
words  of  limitation.  There  were  no  children,  and  the  wife  made 
no  appointment.  Held,  that  the  next  of  kin  took  for  life  only: 
Lucas  V.  Brandreth  (No.  2)  (1860),  28  Beav.  274. 

Post-nuptial  settlement  vesting  freeholds,  copyholds,  and  lease- 
holds  in  trustées  in  fee,  upon  trust  to  permit  the  settlor's  wife  to 
receive  the  rents  during  the  joint  lives  of  herself  and  the  settlor  and 
during  her  widowhood,  and  afterwards  upon  trust  to  convey  and 
divide  such  estate  and  premises  amongst  their  children  and  the 
issue  of  their  children  who  should  then  be  living  as  tenants  in 
common,  the  issue  of  deceased  children  to  take  their  parents* 
shares.  Held,  that  the  children  living  at  the  time  of  division,  and 
the  children  then  living  of  those  who  were  dead,  took  life  estâtes 
only  :  Tatham  v.  Vemon  (1861),  29  Beav.  604. 

Yoluntary  settlement  vesting  freeholds  in  trustées  in  fee,  upon 
trust  for  the  settlor  for  life,  with  remainder  in  trust  for  A.  as  and 
when  he  should  attain  twenty-one,  with  intérim  powers  of  main- 
tenance. If  A.  should  die  under  twenty-one,  or  having  attained  tbat 
âge  should  die  in  the  lifetime  of  the  settlor  without  leaving  issue 
living  at  the  death  of  the  settlor,  a  trust  over.  A.  attained  twenty- 
one,  survived  the  settlor,  and  died  leaving  issue.  Held,  that  A. 
took  for  life  only  :  Middleton  v.  Barker  (1878),  29  L.  T.  N.  S.  648. 

By  a  marriage  settlement  land  was  vested  in  trustées  in  fee 
simple,  on  certain  trusts  during  the  lives  of  the  husband  and  wife, 
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and  snbject  thereto  "  on  trust  for  ail  and  every  the  children  of  the 
marriage  to  be  equally  divided  between  or  among  them,  if  more 
tban  one,  in  equal  shares  as  tenants  in  common,  bat  if  there  shall 
be  but  one  such  child,  then  the  whole  to  be  in  trust  for  that  one 
child,  the  shares  of  such  children  being  a  son  or  sons  to  be  con- 
veyed  or  transferred  to  him  or  them  or  his  or  their  représentatives, 
as  and  when  he  or  they  shall  attain  his  or  their  respective  âges  of 
twenty-one  years  or  die  under  that  âge  leaving  lawful  issue,  and 
the  shares  of  such  of  them  as  shall  be  a  daughter  or  daughters  to 
be  conveyed  or  transferred  to  her  or  them  when  and  as  she  or  they 
shall  attain  the  âge  of  twenty-one  years,  or  be  sooner  married." 
Held,  that  the  children  took  for  life  only  :  Meyler  v.  Meyler  (1888), 
11  L.  K.  Ir.  522. 

Voluntary  settlement  of  an  equity  of  rédemption  by  way  of 
conveyance  to  trustées  and  their  heirs  upon  trusts  for  certain 
persons  for  life,  and  *'  then  as  to  and  concerning  the  heredita- 
ments  and  the  rents  and  profits  thereof,'*  in  trust  for  such  child 
or  children  of  the  settlor  as  being  sons  should  attain  twenty-one, 
or  being  daughters  should  attain  twenty-one  or  marry,  '*  the 
same  to  be,  if  only  one  such  child,  paid,  assigned,  or  transferred 
unto  him  or  her  solely,  or  if  two  or  more  such  entitled  children, 
then  to  be  paid,  assigned,  or  transferred  in  equal  shares  as 
tenants  in  common,"  the  shares  being  paid,  assigned,  or  trans- 
ferred at  twenty-one  or  marriage.  Held^  that  the  children  took 
life  estâtes  only:  Re  Whiaton's  Settkment,  Lovatt  v.  WUliarmon^ 
[1894]  1  Ch.  661. 

An  assignment  by  A.  of  ail  his  estate  and  interest  in  certain  real  "  Bstate  and 
estate  devised  by  will  to  trustées,  to  a  purchaser  without  words  of  ^^  '^ 
limitation.     Held,  to  pass  a  life  estate  only  :  Dearberg  v.  Letchford 
(1895),  72  I/.  T.  489. 

Assignment  of  the  share  to  which  A.  was  entitled  under  a  *'Share.*' 
wiU  in  the  residuary  estate  of  a  testator  and  the  investments 
representing  the  same,  to  trustées,  habendum  unto  the  trustées,  their 
executors,  administrators  and  assigns  upon  trusts  :  it  having  been 
held  that  under  the  will  there  was  no  trust  for  conversion  and  that 
A.  was  entitled  to  hâve  conveyed  to  him  a  share  of  the  testator's 
residuary  real  estate,  it  was  held  that  an  estate  for  the  lives  of  the 
trustées  and  the  life  of  the  survivor  of  them  only  passed  by  the 
assignment:  Re  Hudson  (1895),  72  L.  T.  892. 

Hereditaments  in  which  the  settlor  had  an  équitable  estate  in 
fee  simple  were  conveyed  unto  trustées  without  words  of  limitation. 
It  was  held  that  an  estate  for  their  joint  lives  and  the  life  of  the 
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Will». 


Pereonalty. 


Burvivor  of  them  only  passed  by  the  deed  :  In  re  Iitvin,  Irmn  v. 
Parkes,  [1904]  2  Ch.  752. 

Copyholds  were  settled  in  trust  after  the  deaths  of  a  woman  and 
her  husband,  "  for  ail  the  children  of  such  marriage  equally  to  be 
divided  between  them  as  tenants  in  common,  and  in  default  of  issue 
of  such  marriage,  then  to  such  uses  as  "  the  woman  should  by  will 
appoint,  with  remainder  to  her  right  heirs,  it  was  held  by  Joyce,  J., 
that  the  children  of  the  marriage  were  entitled  to  équitable  estâtes 
in  fee  simple  on  the  ground  that  the  settlor  intended,  as  appeared 
from  the  deed,  to  make  a  complète  settlement  of  his  whole  estate  in 
the  copyholds  :  In  re  Tringham's  Tinists,  Tringham  v.  GreenhiU, 
[1904]  2  Ch.  487  ;  but  it  is  submitted  that  this  décision,  though 
authority  for  it  can  be  found  in  some  of  the  older  text  books,  is  not 
reconcileable  with  the  modem  décisions. 

It  will  be  observed  that  this  rule  differs  from  the  rule  applicable 
to  the  construction  of  wills  taking  eflfect  before  the  Ist  January,  1838, 
for,  if  on  the  construction  of  such  a  will  the  trustées  took  the  whole 
légal  fee  in  trust  for  A.,  without  any  words  of  limitation,  A.  took 
the  whole  équitable  fee  :  Hawkins  on  Wills,  137. 

The  expressions  "  heirs  "  and  *'  heirs  of  the  body,"  are  of  course 
inept  when  used  with  référence  to  personal  estate,  but  they  are 
often  to  be  found  in  deeds  relating  to  personalty. 

When  this  is  the  case — 


Gift  of  per- 
sonalty to 
A.  and  his 
heirs. 


Gift  of 


Substitu- 
tionary  gift  of 

Eersonalty  to 
eirs  of  A. 


A  gift  of  personalty,  either  directly  to,  or  by  way  of 
trust  for,  ^'  A.  and  his  heirs,"  is  a  gift  to  A.  absolutely  : 
Williams'  Personal  Property,  pt.  3,  c.  1,  p.  347 
(15th  éd.). 

A  gift  of  personalty,  either  directly  to,  or  by  way  of 
trust  for,  the  "heirs"  of  A.,  is  a  gift  to  the  heir-at-law 
of  A. 

A  gift  of  personalty,  either  directly  to,  or  by  way  of 
trust  for,  the  *^  heirs  "  of  A.  in  substitution  for  A.,  in  the 
event  of  his  death  before  the  time  of  distribution,  is  a 
gift  to  the  statutory  next  of  kin  of  A. 

The  distinction  between  the  two  last  preceding  rules  is  well 
explained  by  Eomilly,  M.R.,  in  Hamilton  v.  Mills  (1861),  29  Beav. 
193,  where  the  trusts  of  money  were  declared  by  deed  for  A.  for  life, 
afterwards  for  B.,  his  wife,  for  life,  afterwards  for  the  children  of 
the  marriage,  **  and  on  failure  of  any  child  or  children  of  the 
marriage,  then  to  the  right  heirs  of  the  survivor  of  A.  and  B." 
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Lord  Komilly  (at  p.  197)  saîd  :  "  Nothing  turns  on  the  word  *  heirs  ' 
being  in  the  plural  instead  of  the  singular  number  ;  they  may  be  many 
as  well  as  one.  The  question  is,  whether  the  words  *  right  heirs  '  are 
to  be  treated  as  words  of  description  or  words  of  substitution  ;  it  is 
something  analogous  to,  but  not  the  same  as,  the  case  of  a  devise 
of  real  estate,  where  the  question  is  whether  the  word  *  heirs  '  is  a 
word  of  limitation  or  purchase.  I  cannot  say  it  is  a  word  of 
limitation  ;  nor  is  it  what  may  be  called  a  word  of  substitution.  If 
it  créâtes  a  gift  substituted  on  a  failure  of  a  prior  gif t,  so  that  the 
real  meaning  of  the  words  in  the  will  amounts  to  this — that  if  the 
person  who  is  the  principal  object  of  the  legacy  should  die  and 
not  be  able  to  receive  it,  it  is  given  to  his  right  heirs — it  follows 
the  dévolution  of  personal  estate.  If  a  legacy  be  given  to  A.  or  his 
heirs,  A.,  if  he  survives  the  testator,  will  be  entitled  to  the  legacy  ; 
but  if  A.  die,  the  word  '  heirs  '  is  introduced  to  prevent  a  lapse,  and 
therefore  the  Court  holds  that  if  the  first  legatee  does  not  take,  the 
same  person  will  take  as  would  bave  taken  after  him  if  there  had 
been  no  lapse,  and  that  the  legacy  follows  the  dévolution  of  personal 
estate.  But  when  the  words  are  descriptive  and  not  substitutional, 
you  must  foUow  the  obvions  meaning  of  the  word.  Thus,  if  a 
person  says,  '  I  give  a  legacy  to  the  heir  maie  of  A.,'  the  heir 
takes  the  legacy,  and  A.  takes  nothing.  It  is  the  same  as  if 
the  testator  said,  *I  give  the  person  who  is  A.'8  heir  l,000i.* 
The  only  question  is,  to  which  of  thèse  two  classes  of  cases 
thèse  words  belong.  ...  In  ail  cases  of  substitution,  the  primary 
legatee,  if  he  had  survived  the  testator,  would  bave  taken  ;  but 
hère  there  is  no  gift  to  the  survivor,  but  the  settlement  expressly 
directs  that  on  failure  of  children  it  is  to  go  '  to  the  right  heirs 
of  the  survivor.'  There  is  no  principle  on  which  thèse  words  can 
be  considered  as  a  substitutional  gift  to  the  '  right  heirs  '  of  the 
survivor." 

By  a  marriage  settlement  500Î.  was  assigned  to  trustées,  on  trust» 
with  the  consent  of  the  wife,  to  lay  out  the  same  in  land  of  inherit- 
ance  to  be  conveyed  to  the  trustées  and  their  heirs,  in  trust,  to  pay 
the  rents  to  her  for  life  for  her  separate  use,  remainder  to  her 
husband  for  life,  and  after  the  death  of  the  survivor,  on  trust  to 
convey  to  such  persons  as  the  wife  should  appoint,  and  in  default 
of  appoint  ment,  in  trust  for  the  heirs  of  the  wife  :  proviso,  that, 
until  the  purchase,  the  trustées  should  invest  in  the  Funds, 
and  pay  the  dividends  to  the  wife  for  her  life  for  her  separate 
ûse,  and  after  her  death,  to  the  persons  who  would  be  entitled 
to  the  rents  of  the  land  if  purchased,  and  should  pay  or  transfer 
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the  principal  sum  of  500Z.,  or  the  stock  purchased,  to  such  person 
''as  according  to  the  limitations  aforesaid  might  be  entitled  to 
the  inheritance  "  of  the  land.  There  was  no  issue  of  the  marrîage  ; 
the  wife  died  and  afterwards  the  husband  died.  Held,  that  on  the 
death  of  the  wife  without  having  appointed,  the  5002.,  which  had 
not  been  invested  in  land,  and  was  not  to  be  considered  as  land 
even  in  equity,  the  direction  for  investment  not  being  imperative, 
went  to  the  personal  représentative  of  the  person  who  at  the  wife's 
death  was  her  heir-at-law  :  Russell  v.  Smythies  (1786),  1  Cox,  215. 

A.  and  B.  were  co-heiresses  to  an  estate  ;  by  post-naptial  settle- 
ment  A.'s  moiety  was  settled  to  the  use  of  her  husband  C.  for  life, 
remainder  to  the  use  of  A.  for  life,  remainder  to  the  use  of  B.  for 
life,  remainder  to  trustées  for  a  term  of  years.  The  trusts  of  the 
term  were  to  raise  1,000Z.  and  to  pay  it  (in  default  of  exercise  of  a 
spécial  power,  which  was  not  exercised),  "to  the  next  heir  or 
co-heirs"  of  B.  A.  and  her  husband  died  in  the  lifetime  of  B. 
Heldy  that  the  heirs-at-law  of  B.  were  entitled  on  B.'s  death  to 
hâve  the  1,000Z.  :  Morris  v.  Cantle  (1782),  6  Br.  P.  C.  418. 

No  case  has  been  found  where,  under  the  trusts  of  a  deed,  the 
*'heirs"  took  by  substitution.  The  cases  on  wills  are  collected  in 
WingfieldY.  Wingfield  (1878),  9  Ch.  D.  658  ;  see  also  Keay  v.  BouUm 
(1888),  25  Ch.  D.  212;  Theobald  on  Wills,  c.  81,  "  Bequests  of 
Personalty  to  Heirs,"  (4),  p.  326  (6th  éd.)  ;  Jarman  on  Wills, 
c.  28,  s.  5.  p.  928  (5th  éd.). 


Trust  for  A. 
and  the 
heirs  of  his 
body. 


Chattels  real 
or  Personal 
limited  to  A. 
for  life, 
remainder  to 
the  heirs  of 
his  body. 


Examples. 


A  gift  of  personalty,  either  directly  to,  or  by  way  of 
trust  for,  **  A.  and  the  heirs  of  his  body,"  or  for  "  A.  for 
life,"  with  remainder,  either  médiate  or  immédiate,  to  the 
"  heirs  of  his  body,"  is  a  gift  to  A.  absolutely. 

"Where  there  is  an  express  limitation  of  a  chattel  by  words 
which  if  applied  to  a  freehold  would  create  an  express  estate  tail, 
the  whole  interest  vests  absolutely  in  the  first  taker  :  "  per 
Ashurst,  J.,  Doe  d.  Lyde  v.  Lyde  (1787),  1  T.  R.  593  at  p.  596  (a  case 
on  a  will)  ;  cf.  1  Fearne,  C.  B.  490  et  aeq.  ;  2  Eearne,  C.  B.  ss.  593 
et  seq, 

This  rule  is  sometimes  stated  thus  :  "Expressions  which,  if 
applied  to  real  estate,  would  confer  an  estate  tail,  when  applied  to 
Personal  property,  simply  give  the  absolute  interest  :  "  see  Leven- 
thorpe  V.  Ashbie  (1636),  1  RoU.  Abr.  831,  pi.  1;  Tud.  L.  C.  Eeal  P. 
882,  (4th  éd.)  (a  case  on  a  will). 

Term  assigned  by  marriage  settlement  to  trustées  on  trust  to 
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permit  T.,  the  intended  hasband,  to  enjoy  the  same  so  long  as  he 
shonld  live,  with  remainder  on  trust  for  Â.,  the  intended  wife,  for 
life,  and  after  the  decease  of  T.  and  A.  to  permit  the  heirs  of  the 
bodies  of  T.  and  A.  to  hold  the  premises  during  the  remainder  of 
the  term.  Held,  that  the  whole  term  vested  in  T.  :  Webb  v.  Webb 
(1710),  2  Vern.  668  ;  1  P.  Wms.  132. 

To  the  same  eflfect  are  Tatton  v.  Mollineux  (1610),  Moore,  809  ; 
Hunt  V.  Baker  (1680),  2  Freem.  62;  Theebridge  v.  Kilburne  (1761), 
2  Ves.  Sen.  238.  Consider  Re  Whitty,  Ir.  E.  9  Eq.  41.  The  cases 
on  wills  are  coUected,  Hawkins,  188;  Jarman  on  Wills,  c.  44, 
p.  1366  (5th  éd.). 

The  rule  has  also  been  applied  where  the  words  were  to  permit 
and  suffer  A,  to  receive  the  rents,  &c.,  for  so  many  years  of  the 
term  as  shovid  expire  in  his  lifetime,  and  after  his  decease  in 
trust  to  permit  B.,  A.'s  wife,  to  receive  the  rents  during  her 
life,  and  after  the  several  deceases  of  A.  and  B.  to  permit  the 
heirs  of  the  body  of  A.  to  receive  the  rents  for  so  many  years  of 
the  term  as  should  expire  in  the  life  or  lives  of  him,  her,  or 
them  respectively  :  BartUtt  v.  Green  (1842),  13  Sim.  218  ;  12  L.  J. 
N.  8.  Ch.  148. 

The  rule  is  not  affected  by  a  gift  over  on  gênerai  failure  of  issue  Gift  over  on 
of  the  propositus:  Theebridge  v.  Kilburne  (1751),  2  Ves.  Sen.  233;  ^^'^""^ 
BartUtt  V.  Green  (1842),  13  Sim.  218  ;  12  L.  J.  N.  S.  Ch.  148. 

The   rule   seems  to  apply  where  the  word  is   "heir'*  in  the  ".Heir"in 

smcnil&r 

singular  :  Le  Rousseau  v.  Rede  (1761),  2  Ed.  1,  the  Lord  Chancelier 
Northington  sayîng  that  the  word  must  be  construed  as  '^  heirs," 
see  p.  6. 

There  are  exceptions  to  this  rule  :—  Exceptiona. 

First.    Where  there  are  words  of  limitation  to  the  executors  of  the  "  ^eire  of  the 

heirs  of  the  body,  the  latter  take  by  purchase  :  Hodgson  v.  Bussy  execûtore. 
(1740),  Bam.  Ch.  Eep.  195  ;  2  Atk.  89,  cited  as  Hodsel  v.  Busiyy 
in  Qarth  v.  Baldwin  (1755),  2  Ves.  Sen.  646,  at  pp.  652,  660. 

Second.    Where  there  is  an  executory  trust  for  the  heirs  of  the  Executory 

body  :  see  infra,  Chapter  on  Executory  Trusts.  ^^^^' 

Third.     The  context  may  show  that  "heirs  of  the  body"  are  "Heireof  the 

words  of  purchase  :  Withers  v.  Algood  (1735),  cited  in  Bagshaw  v.  gtrued  ^' 

Spencer  (1748),  1  Ves.  Sen.  142  at  p.  150,  where  the  words  were  *'  to  context. 
A.  for  life,  and  afterwards  to  the  heirs  of  her  body,  and  of  J.  and  M., 
their  heirs,  &c.*' 

Fourth.    Apparently  where  the  trusts  are  contained  in  a  marriage  Heirs  of  the 

settlement,  and  the  property  is  the  husband's,  and  the  heirs  are  to  takLg  hu^ 

proceed  from  the  body  of  the  wife,  the  heirs  take  as  purchasers.  ^^'®  P^" 
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Where  an- 
cestor  takes 
a  term  of 
years  only. 


'•  Heirs  " 
meaning 
children. 


Where  by  a  marriage  settlement,  a  term  belonging  to  the 
husband  was  assigned  to  trustées  on  trust  *'  to  permit  and  snffer 
the  husband  and  wife,  and  the  survivor  of  them,  to  receive  the 
profits  for  so  many  years  of  the  term  as  they  or  the  survivor  of 
them  should  happen  to  live,  and  after  their  deaths  to  the  use  of  the 
heirs  of  the  body  of  the  wife  by  the  husband  to  be  begotten."  Held, 
tliat  the  ''  heirs  of  the  body"  took  by  purchase,  it  being  considered 
as  analogous  to  the  case  of  a  wife  tenant  in  tail,  ex  provisione  viri 
under  11  Hen.  VII.  (1496),  c.  20  ;  Peacock  v.  Spooner  (1690),  2  Vem. 
195  ;  Freem.  Ch.  Kep.  114  ;  and  cited  in  Wehh  v.  Wehb  (1710),  1  P. 
Wms.  134.  This  case  was  foUowed  in  Daforne  v.  Goodman  (1699),  2 
Vern.  362  ;  S.  C.  sub  nom.  Daffem  v.  BoU,  Prec.  Ch.  96  ;  Freem. 
Ch.  Bep.  228,  231.  Thèse  cases  are  discussed,  Feame,  C.  B.  493; 
Fearne's  Posth.  Works,  388  et  seq.  Peacock  v.  Spooner  was  a 
décision  of  lay  peers  in  the  House  of  Lords  against  the  opinion  of  the 
majority  of  the  Judges,  and  Fearne  (1  Cont.  Bem.  p.  493)  thinks  it 
''  is  only  attended  to  in  cases  exactly  the  same  in  specie  with  itself.*' 

Fifth.  It  has  been  held  in  one  case  that  where  the  trust  for  the 
ancestor  was  for  ■  '  ninety-nine  years  if  he  should  so  long  live,"  the 
children  took  by  purchase:  Ward  v.  Bradley  (1687),  2  Vem.  23, 
cited  in  Webb  v.  Webb  (1710),  1  P.  Wms.  132  at  p.  134. 

Six  th.  The  context  may  show  that  by  "heirs"  is  meant  children. 
See  suprà,  p.  327. 


Trust  in  re- 
mainder  for 
heirs  of  the 
body 


Example. 


Substitu- 
tionary  gift 
of  personalty 
to  heirs  of 
body. 


A  gift  of  personalty  either  directly  to,  or  by  way  of 
trust  for,  the  *^  heirs  of  the  body/'  in  remaînder  after  the 
death  of  the  ancestor,  vests  in  such  of  his  statutory  next 
of  kin  as  descend  from  hîm. 

In  Ward  v.  Bradley  (1687),  2  Vern.  23,  where  the  trusts  of  per- 
sonalty were  for  A.  for  ninety-nine  years  if  he  lived  so  long,  then 
for  his  wife  for  life,  remainder  for  the  heirs  of  A.  begotten  on  his 
wife  ;  it  was  held,  that  on  the  death  of  A.,  the  children  who  sur- 
vived  him  took  equally.  It  will  be  observed  that  the  décision  in 
Ward  V.  Bradley  does  not  show  that  a  child  in  order  to  take  must 
survive  the  propositus  ;  but  the  reasoning  in  Re  Jeaffreson's  Trusts 
(1866),  L.  E.  2  £q.  276  (a  case  on  a  will),  seems  to  show  that  the 
rule  as  above  laid  down  is  correct. 

No  case  has  been  found  where  under  a  deed  the  *'  heirs  of  the 
body  "  took  by  substitution,  but  probably  the  statutory  next  of  kin 
who  descended  from  the  original  taker  would  be  held  to  be 
entitled. 
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CHAPTER    XVII. 

DEATH   WITHOUT   ISSUE. 


Death  îcithout  Issue  :  Limitation  to  A.  and  his  Heirs^foUowed  by  a 
Limitation  over  on  Death  **  without  Issue,'  or,  "  mthout  Heirs  oj 
his  Body*\-  Limitation  over  **in  Default  of  s^œh  Issu^,*'  or 
"  without  leaving  Issue  "  :  Limitation  over  on  Death  before  the 
happening  of  a  Certain  Event,  ^*or**  mthout  Issue  :  Limitation 
to  Children  tcith  Limitation  over  "  in  Dejault  of  such  Issue.** 

In  many  deeds  limitations  are  to  be  found  to  A.  for  life  with 
remainder  to  his  issue,  or  to  A.  in  fee,  followed  by  a  limitation  over 
on  A. 's  death  withont  issue,  and  such  limitation  over  in  many  cases 
affects  the  construction  of  the  prior  limitations. 

In  the  absence  of  any  context  the  words  "  die  without  "  Death  with- 

issue,"   or  ^'die  without  issue  maie,''  are  construed  to  meaiw"^ 

mean  the  failure  of  the  issue,  or  of  the  issue  maie,  of  Slîm^^of 

the  propositus  at  any  time,  either  before,  at,  or  after  ^^^^ 
his  death. 

''  Until  he  die  without  issue  and  as  long  as  he  shall  bave  issue 
are  terms  synonymous  in  my  opinion,"  per  Montagne,  C.B.,  Duke 
of  NoîfoWs  Case  (1681),  8  Ch.  Ca.  1  at  p.  17. 

Limitation  of  a  term  to  raise  portions,  ''  if  A.  should  die  without  Examples, 
issue  maie;''  A.  died  leaving  a  son  and  a  daughter,  then  the  son 
died  without  issue.  Held,  that  the  limitation  on  '*  the  death  of  A., 
without  issue  maie"  thereupon  took  eflfect  :  Ooodudn  v.  Clark  (1662), 
1  Lev.  36  ;  8.  G.  sub  nom.  Goodiar  v.  Clarke,  1  Sidf.  102,  where  the 
words  are  said  to  be  "if  he  die  without  heir  maie  of  his  body  ;  " 
sub  nom.  Qoodier  v.  Clerke,  1  Keb.  78,  78,  169,  246,  462,  where  the 
case  is  stated  somewhat  differently:  stated  per  Holt,  G.J.,  in 
Andrews  v.  Stroud  (1706),  Holt,  628  at  pp.  624,  625. 

The  rule  does  not  apply  where  the  limitaton  over  is  on  death  without 
issue  at  a  certain  âge  :  Right  v.  Day  (1812),  16  East,  67  (a  will  case)  ; 
nor  to  a  covenant  to  repay  on  death  without  issue  within  a  certain 

B.D.  22 
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GIFT   OVER   ON   DEATH    WITHOUT   ISSUE. 


Limitation  to 
A.  and  his 
heire  with  a 
limitation 
OTer  on  his 
death  withont 
issue. 


perîod  :  BreU  v.  Pildredge  (1637),  cited  in  Goodiar  v.  Clarke  (1663), 
Sidf.  102  ;   and  S.  C.  suh  nom.  Bret  v.  Bridnian,  cited  in  Goodier  v. 
Clerk  (1663),  1  Keb.  462. 
Context.  The    context    may  show  that  death   **without  issue"   means 

"  without  leaving  chiidren,"  see  injra,  Chapter  on  Marriage,  &c.,  or 
**  without  leaving  issue  living  at  A.'s  death."  The  cases,  ail  of 
which  arise  on  wills,  are  collée  ted  :  Hawkins,  207  ;  Jarman  on 
Wills,  c.  41,  p.  1320  (5th  éd.)  ;  Theobald  on  Wills,  c.  60,  p.  679 
(6th  éd.). 

A  limitation  ^Ho  A.  and  his  heirs,"  followed  by  a  limita- 
tion over  if  A.  dies  "  without  issue,"  or  "  without  hoirs  of 
his  body,"  confers  an  estate  tail  on  A.  :  see  per  Wright, 
L.K.,  note  to  Bamfield  v.  Popham  (1702),  1  P.  Wms. 
54  at  p.  57. 

"  If  lands  be  given  to  B.  and  his  heirs,  to  hâve  and  to  hold  to  B. 
and  his  heirs,  if  B.  hâve  hoirs  of  his  body,  and  if  he  die  without 
heirs  of  his  body,  that  it  shall  revert  to  the  donor,  this  is  adjudged 
an  estate  tail  and  the  reversion  in  the  donor  :  "  Co.  Litt.  21  a. 
Bzampies.  Limitation  to  the  use  of  A.  and  B.,  his  wife  for  life  and  to  the 

heirs  of  A.  after  the  death  of  A.  and  B.,  and  if  it  shall  happen  that 
A.  shall  die  without  issue  of  his  body,  remainder  over.  Hdd, 
tail  in  A.;  Canon's  Case  (1558),  3  Léon.  5,  pi.  13. 

Feoffment  by  B.,  to  the  use  of  himself  for  life,  remainder  to  the 
use  of  J.  for  life,  remainder  to  the  use  of  the  first  son  begotten  of 
the  body  of  J.  that  shall  bave  heirs  maie  of  his  body  and  to  his 
heirs  for  ever,  and  in  default  of  such  issue  of  his  body,  to  the  use 
of  the  first  daughter  and  daughters  of  J.,  which  shall  bave  issue  of 
her  body,  and  in  default  of  such  issue  remainder  to  the  right  heirs 
of  J.  Held,  that  the  limitation  to  the  first  son  of  J.  was  a 
contingent  estate  tail  in  him  :  Beck's  Case,  alias  Bai^ton  v.  NichoU 
(1630),  Litt.  Rep.  159,  253,  285,  315,  344.  The  report  of  this  case 
suh  nom,  Boreton  v.  Nicholls,  Cro.  Car.  363,  is  very  imperfect. 

Limitation  to  the  use  of  A.  for  life,  remainder  ''  to  the  use  of  his 
son  Thomas  and  his  heirs  for  ever,  and  for  default  of  issue  of  the 
body  of  the  son,"  to  the  use  of  the  heirs  of  A.  JfeW,  tail  in  the 
son:  Leigh  or  Lee  v.  Brace  (1696),  5  Mod.  266;  Carth.  343;  1  Ld. 
Baym.  101  ;  3  Salk.  337  ;  Holt,  668  ;  12  Mod.  101.  There  is  some 
discrepancy  in  the  reports  of  this  case,  but  it  is  correctly  stated  in 
the  text.  See  per  Willes,  C.J.,  in  Tapner  d.  Peckham  v.  Merlott 
(1739),  Willes,  177  at  p.  181. 
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Limitation  to  the  use  of  A.  for  life,  remainder  to  the  use  of  his 
eldest  son  and  the  heirs  maie  of  such  eldest  son,  the  elder  always 
to  be  preferred  before  the  younger,  and  in  case  of  failure  of  the 
issue  maie  of  the  eldest  son,  remainder  over.  Semble,  the  eldest 
son  took  an  estate  tail  :  Smith  v.  Smith  (1855),  5  Ir.  C.  R.  88. 

Conveyance  to  the  use  of  the  settlor  for  life,  remainder  to  the 
use  of  D.,  his  heirs  and  assigns,  but  if  D.  should  die  without  issue, 
to  the  use  of  T.,  his  heirs  and  assigns,  but  if  both  D.  and  T. 
should  die  without  issue,  to  the  use  of  the  maie  issue  of  the  settlor. 
D.  died  without  issue.  Held,  that  T.  took  an  estate  tail  :  Morgan  v. 
Morgan  (1870),  L.  E.  10  Eq.  99. 

It  is  perhaps  necessary  to  say  that  an  express  estate  for  life  will  Estate  fcr  life 

not  be  enlarged  by  a  gift  over  in  default  of  issue  of  the  tenant  for  by^hS^t^ 

life  :  Seagood  v.  Hone  (1634),  Cro.  Car.  366  ;  Sir  Wm.  Jones,  342.     o^er  on  death 

without  issue. 

An  estate  in  fee  simple  is  not  eut  down  to  an  estate  Limitation 
tail  by  a  limitation  over  "  in  default  of  such  issue,"  or,  fa^Vof  ncch 
^^without  leavififf  issue."  ^'LhÏ'^- 

issue  does  not 

Thus  "  for  default  of  such  issue  :  "  Idle  v.  Cook  (1705)  2  Ld.  Raym.  ''''^  ^"""^  ^'^' 
1144  ;  2  Salk.  620  ;  1  P.  Wms.  70  ;  11  Mod.  57  ;  Holt,  164  ;  **  for  want 
of  such  :'*  Bayley  v.  Marris  (1799),  4  Ves.  788  ;  **  without  leaving 
issue  :  "  Olivant  v.  Wiight  (1878),  9  Ch.  D.  646  ;  do  not  eut  down  an 
estate  in  fee  simple. 

But  if  the  context  show  that  the  issue  is  to  proceed  from  a  Limitation 
specified  body,  the  fee  simple  is  eut  down  to  an  estate  tail.  default  of 

Limitation  to  the  use  of  the  first  son  who  shall  bave  issue  maie  "suchissue" 
of  his  body  and  to  his  heirs,  and  for  default  of  such  issue  over.  from  specified 
Held,  taU  in  the  son  :  Beck's  Case,  alias  Burton  v.  Nichols  (1630),  ^^^  ''"^^ 
Litt.  Rep.  159, 253, 285, 315,  344  ;  S.  C.  sub  nom.  Boretm  v.  NichoUs, 
Cro.  Car.  363. 

In  Beresjord's  Case  (1607),  7  Rep.  41  a,  a  limitation  in  remainder 
**  to  the  use  of  A.  and  of  the  heirs  maie  of  the  said  A.  lawfully 
begotten,  and  for  default  of  such  issue,"  over,  was  held,  on  the 
construction  of  the  whole  deed,  to  give  to  A.  an  estate  in  tail  maie. 
Willes,  C.J.,  says  {Goodright  d.  Goodridge  v.  Goodridge  (1742), 
Willes,  369  at  p.  374),  that  this  case'^can  hardly  be  cited  as  an 
authority,  unless  a  deed  of  uses  should  happen  to  be  penned 
exactly  in  the  same  words." 

In  SheUey  v.  Earsjield  (1662),  1  Rep.  in  Ch.  206,  where  the 
limitations  were,  to  the  use  of  A.  for  life,  remainder  to  the  use  of 
the  heirs  of   A.   lawfully   begotten,   and   for  want  of  such   issue 

22—2 
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LIMITATIONS  TO  CHILDREN  NOT  ENLARGED. 


Personaltj. 


"Or"without 
issue  read 
"and." 


Limitation  to 
chiidren  not 
enlarged  by 
limitation 
over  in 
default  of 
such  issue. 


remainder  (subject  to  some  prior  limitations)  to  the  use  of  B.  (A.'s 
brother)  for  ninety-nine  years  if  he  should  so  long  live  ;  it  was 
held  that  Â.  took  in  tail.  No  reasons  were  given  for  the  décision, 
.  which  probably  turned  on  the  raie  that  a  limitation  over  on  failare  of 
issue  to  a  person  who  can  be  heir  cuts  down  the  original  limitation 
to  an  estate  tail. 

In  a  marriage  settlement  a  leasehold  estate  was  settled  in  trust 
for  husband  and  wife  for  life  ;  after  the  decease  of  the  survivor  the 
trustées  were  to  assign  it  with  the  rents  and  profits  to  the  eldest 
son,  "  for  want  of  such  issue  of  such  son  "  to  the  daughters.  The 
only  son  died  without  issue  in  the  mother's  life.  Held,  that  a 
surviving  daughter  took  the  estate  :  Exel  v.  WcMace  (1761),  2  Ves. 
Sen.  117,  and,  on  appeal,  818.  It  will  be  noticed  that  it  was 
an  executory  trust  and  the  words  were  very  peculiar. 

In  a  limitation  to  A.  in  fee  simple,  or  to  A.  for  life  with  remainder 
to  his  issue,  with  a  gift  over  on  bis  death  before  the  happening  of  a 
certain  event,  or  without  issue,  "or**  will  be  construed  **  and.*' 

Surrender  of  copyholds  to  the  use  of  8.  for  life,  remainder  to  the 
use  of  his  wife  E.  during  widowhood,  remainder  to  the  use  of  W. 
for  life,  remainder  to  the  use  of  the  issue  of  his  body  ;  with  a 
proviso  that  if  W.  should  die  in  the  lifetime  of  8.  or  without  issue 
of  his  body,  then  the  surrendered  premises  should  go  over.  Held, 
that  **  or*' must  be  read  **and,*'  and  that  the  gift  over  would  only 
take  efifect  if  W.  died  in  the  lifetime  of  S.  without  issue  :  Wright  v. 
Kemp  (1789),  3  T.  E.  470  ;  cf.  Right  v.  Day  (1812),  16  East,  67. 

The  corresponding  rule  as  to  wills  is  stated  and  discussed, 
Jarman  on  Wills,  c.  16,  p.  471  (5th  éd.)  ;  Hawkins,  208  ;  Theobald 
on  Wills,  c.  49,  p.  674  (6th  éd.). 

A  limitation  to  a  child,  or  to  chiidren  generally,  will  not  be 
enlarged  to  an  estate  tail  in  such  child  or  chiliiren  merely  by  a 
limitation  over  **  in  default  of  such  issue.** 

Bemainder  in  a  settlement,  after  successive  estâtes  tail  in  the 
sons,  "  to  the  use  of  ail  and  every  the  daughters  of  the  body  of 
the  said  A.  on  his  said  wife  to  be  begotten  as  tenants  in  common 
and  not  as  joint  tenants,  and  for  default  of  such  issue,  to  the  right 
heirs  of  A.**  It  was  admitted  without  argument  that  the  daughters 
took  for  life  only  :  Snell  v.  Silcock  (1800),  6  Ves.  469  ;  Chambers  v. 
TayUrr  (1887),  2  My.&  Cr.  876  ;  6  L.  J.  N.  S.  Ch.  198. 
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CHAPTER  XVIII. 


ESTATES    FOR  LIFE SEPARATE  ESTATB — RESTRAINT    ON    ANTICIPATION— 

ESTATES   PUB  AUTRE  VIE. 


Limitations  of  Estâtes  for  Ldfe  :  Estate  not  enlarged  by  direction  to 
pay  Money  ;  or  because  Trustées  take  a  Fee  :  Indefinite  Trust  of 
Income  of  Personalty  is  Trust  of  Capital  :  Determinable  Ldfe 
Estate  :  Life  Estate  till  Séparation  :  Life  Estate  until  Aliéna- 
tion :  Until  Bankruptcy  :  Separate  Use  of  Married  Woman  : 
Words  creating  Separate  Use  :  Separate  Use  ofRemainder  :  How 
far  revives  on  Remarriage  :  Restraint  on  Anticipation  ofProperty 
given  for  Separate  Use  :  Words  creating  Restraint  :  Restraint 
on  Remainder:  Restraint  Revives  on  Remarriage:  Estâtes  pur 
autre  vie  :  No  Words  of  Limitation  necessary  to  Create  or 
Convey  :  Dévolution  on  Death  determined  by  Words  of  Limita- 
tion :  Heir  takes  as  Spécial  Occupant  :  How  ExecuUyrs  take  : 
Dévolution  can  be  Changed  :  No  Words  of  Limitation  necessary 
for  Equitable  Interests  :  Settlements  of  Estâtes  pur  autre  vie  : 
Quasi  Estâtes  Tail  in  Estâtes  pur  autre  vie  :   How  far  Barrable. 

Having  discussed  in  a  previous  chapter  the  construction  of  limi- 
tations where  the  word  "  heirs  "  occurs,  it  remains  to  consider  the 
construction  of  limitations  which  do  not  comprise  the  word  "  heirs." 

A  grant  by    a   man  seîsed  in  fee    simple   of    land  GranttoA. 

^  *^  *-  hy  owner  in 

to  "A.,"  or  to  "A.   and  his  assigns,"  or  to  ''A.  and  fee; 

his  issue,"  or  to  "  A.  and  his  seed,"   or  to  ^^  A.   for 

ever,"  or  to  "A.  for  life,"  confers  on  A.  an  estate  for 

his  own  life  :  Litt.  ss.  1  and  283  ;  Co.  Litt.  42  a  ;  Shep. 

Touch.  105,  106, 107,  110  ;  if  the  grantor  be  seised  in 

tail  or  for  life,  A.  takes  an  estate  for  the   life  of  the  mtaiiorfor 

life  ' 

grantor:  Co.  Litt.  42  a;  Shep.  Touch.  105,  107,  110; 
and  if  the  grantor  be  possessed  of  a  term,  A.  takes  the  or  of  tenu, 
whole  term,  unless  the  grant  be  to  A.  for  life  expressly  : 
Shep.  Touch.  110. 
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UNLIMITED   TRUST   OF  INCOME  CARRIES   CAPITAL. 


Examples. 


*•  Heir." 


••  Executore." 


Direction  that 
grantee  shall 
pay  money. 

Légal  f  ce 
limited  to 
trustées. 


Trust  of 
income  for 
unlimited 
period  carries 
the  capital. 


Limitation  in  a  marria^^e  settlement,  after  successive  estâtes  tail 
to  the  sons,  to  the  daughters  as  tenants  in  common,  and  in 
default  of  sach  issue,  over  ;  admitted  without  argument  that  the 
daughters  took  for  life  only  :  Snell  v.  Sikock  (1800),  5  Ves.  469 
at  p.  472. 

Limitation  in  a  marriage  settlement  to  the  '*  heir  female  of  the 
body  "  of  the  settlor.  Held,  his  daughters  took  a  life  estate  : 
Chambers  v.  Taylor  (1887),  2  My.  &  Cr.  876  ;  6  L.  J.  N.  S.  Ch.  193. 

Limitation  to  "next  of  kin."  Held,  they  took  a  life  estate: 
Lticas  V.  Brandreth  (No.  2)  (1860),  28  Beav.  274. 

The  addition  of  the  word  "  heir,'*  or  "heir  of  the  body,"  does 
notenlarge  the  estate  :  Co.  Litt.  8  b,  supra,  Chapter  oû  Limitations 
to  Heirs. 

The  addition  of  the  word  "executors"  does  not  enlarge  the 
estate.  "  A  limitation  extending  a  grant  to  the  execuiors,  will  not  in 
any  deed  enlarge  the  estate  ;  the  estate  will  be  of  the  same  quantity, 
notwithstanding  the  executors  are  named,  as  it  would  hâve  been  in 
case  no  mention  had  been  made  of  them  :  "  1  Preston,  Estâtes,  80; 
Re  Bird  (1876),  8  Ch.  D.  214  ;  but  see  infray  p.  852,  as  to  conveyances 
of  estâtes  pur  autre  vie. 

A  direction  that  A.  shall  pay  a  sum  of  money  does  not  enlarge 
the  estate  :  Wright  d.  Allingham  v.  Dowley  (1778),  2  Wm.  Bl.  1185. 

The  fact  that  the  légal  estate  is  limited  to  trustées  in  fee  does  not 
enlarge  the  estate  :  stipra,  Chapter  on  Limitations  to  Heirs. 

The  above  rules  apply  only  to  real  estate  ;  it  is  otherwise  with 
regard  to  personalty,  for — 

A  trust  of    income  of   personalty  for   an  unlimited 
period  carries  the  capital. 

"  Supposing  an  absolute  owner  of  personal  property  to  give  the 
income  of  his  property  to  a  person,  what  does  that  person  take  ? 
He  bas  a  right  to  receive  the  income  for  ever,  and  having  the  rîght 
to  the  whole  income  he  bas  the  right  to  dispose  of  the  capital 
which  produces  that  income  :  *'  per  North,  J.,  Re  UHerminier, 
Mounsey  v.  Buxton,  [1894]  1  Ch.  675  at  p.  676. 

Trust  in  a  marriage  settlement  to  stand  possessed  of  the  income 
of  the  trust  funds  for  such  persons  as  the  wife  should  appoint,  and 
subject  to  such  appointment  of  the  income,  to  stand  possessed  of 
the  trust  funds  and  the  income  thereof  upon  certain  trusts  therein 
declared.  Held,  that  the  wife  had  a  power  to  appoint  the  capital 
of  the  trust  funds  :  Re  UHerminier,  Mounsey  v.  Buxfon,  [1894] 
1  Ch.  675. 
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A  lif e  estate  may  be  made  determinable  on  an  event  Estâtes  for 

_      .         -,  life  determin- 

dUTing  lire.  able. 

''  If  a  man  grant  an  estate  to  a  woman  dum  sola  fuit  or  durante 
viduitate,  or  quamdiu  se  bene  gesserit,  or  to  a  man  and  a  woman 
during  the  coverture,  or  as  long  as  the  grantee  dwell  in  such  a 
house,  or  so  long  as  he  pay  lOL,  &c.,  or  until  the  grantee  be 
promoted  to  a  bénéfice,  or  for  any  like  incertaine  time  ...  in  ail 
thèse  cases,  if  it  be  of  lands  or  tenements  the  lessee  hath  in 
judgment  of  law  an  estate  for  life  determinable,  if  livery  be  made  : 
and  if  it  be  of  rents,  advowsons,  or  any  other  thing  that  lie  in 
grant  he  hath  a  like  estate  for  life  by  the  delivery  of  the  deed  :  " 
Co.  Litt.  42  a  ;  Shep.  Touch.  105, 106  ;  2  Blackst.  Com.  121. 

If  a  lease  be  made  of  land  to  A.,  without  words  of  limitation,  Lease  tm  a 
till  a  certain  sum  be  paid,  **  in  this  case,  because  the  annual  profits  ^  ^^^ 
are  uncertain,  he  hath  an  estate  for  life,  if  livery  be  made,  deter- 
minable npon  the  levying  of  "  the  sum  :  Co.  Litt.  42  a  ;  Manning's 
Case  (1609),  8  Rep.  94  b  at  p.  95  b.  But,  formerly,  it  was  but  an 
estate  at  will  without  feofifment,  for  it  is  not  certain  that  the  land 
fihall  be  every  year  of  the  same  annual  value  :  Bishop  of  Bath's 
Case  (1605),  6  Eep.  34  b  at  p.  35  b. 

"If  a  man  grant  a  rent  of  20Z.  per  annum  till  lOOZ.  be  paid,  Grant ofrent 
there  he  hath  an  estate  for  five  years,  for  there  it  is  certain  and  gum  be  paid. 
dépends  upon  no  uncertain ty  :  "  Co.  Litt.  42  a. 

A  condition  in  a  marriage  settlement  that,  "in  case  a  séparation  Howfara 
shall  take  place,"  rents,  which  were  by  the  trusts  of  the  settlement  ^larat^n" 
payable  to  the  wife  during  her  life,  should  thenceforth  during  the  û  good. 
joint  lives  of  husband  and  wife  be  paid  to  the  husband,  was  held 
bad  in  Cartwright  v.  Cartwright  (1853),  3  D.  M.  &  G.  982  ;  and  a 
limitation  over  in  a  marriage  settlement  upon  the  séparation  of 
husband  and  wife  was  held  void  in  H.  v.  W.  (1857),  8  K.  &  J.  382, 
(where  the  trusts  were  to  pay  certain  income  during  the  joint 
lives  of  husband  and  wife  "  if  she  should  so  long  continue  to  live 
with  him  and  should  not  live  separate  and  apart  from  him  through 
any  fault  of  her  own,"  to  her,  and  after  the  decease  of  either  of 
them,  "  or  in  the  event  of  the  "  wife  "  living  separate  and  apart 
from  the  husband  through  any  such  fault  as  aforesaid,  thereupon 
and  immediately  after  the  happening  of  such  an  event  upon  trust  " 
for  the  survivor  in  case  of  death,  or  the  husband  in  case  of  sépara- 
tion, for  his  or  her  life)  ;  but  a  trust  by  way  of  limitation  in  a  post- 
nuptial settlement  of  rents  to  a  woman  for  life  or  "  so  long  as  she 
sball  continue  the  cohabiting  wife  or  the  widow  "  of  the  settlor. 
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LIFE   ESTATES   UNTIL  ALIENATION. 


Life  estâtes 
may  be  giyen 
overon 
aliénation, 


or  bank* 
raptcy, 


nnless 

settlofs  own 
property. 


Settlor's  own 
property  may 
be  given  over 
80  far  as  par- 
chased  by 
others. 


and  ''  from  and  after  the  dissolution  of  their  marriage  or  judicial 
séparation  between  them  *'  for  the  settlor,  was  held  good,  and  to 
détermine  on  her  ceasing  to  live  with  her  hosband,  in  Re  Hope 
Johnstone,  Hope  Johnstone  v.  Hope  Johnstone^  [1904]  1  Ch.  470. 

A  life  interest  can  be  limited   until,  or  given  over 
upon,  aliénation. 

Property  may  be  limited  to  a  tenant  for  life  until  aliénation, 
voluntary  or  involuntary,  otherwise  than  by  bankruptcy,  even  if  the 
property  be  the  property  of  the  tenant  for  life  himself,  and  the  interest 
thus  limited  détermines  on  aliénation  :  Brooke  v.  Pearson  (1859), 
27  Beav.  181  ;  Knight  v.  Browne  (1860),  9  W.  E.  515  ;  Hammondy. 
Barrett  (1869),  21  L.  T.  821  (this  case  is  explained  by  Stirling,  J., 
Mackintosh  v.  Pogose,  [1895]  1  Ch.  505  at  p.  518)  ;  Re  Detmold, 
Detmold  v.  Detmold  (1889),  40  Ch.  D.  585  ;  and  property  may  be 
limited  to  a  tenant  for  life  until  bankruptcy  by  persons  other  than 
himself,  and  the  interest  thus  limited  détermines  on  bankruptcy  : 
Ex  parte  Hinton  (1808),  14  Ves.  598  ;  Re  Ashby,  Ex  parte  Wreford, 
[1892],  1  Q.  B.  872;  Mackintosh  v.  Pogose,  [1896]  1  Ch.  505;  Re 
Stephenson,  Ex  parte  Broum,  [1897]  1  Q.  B.  688  ;  but  such  a  limita- 
tion of  the  settlor's  own  property  does  not  détermine  on  bankruptcy, 
but  so  far  as  is  necessary  for  the  payment  of  his  creditors  is  deemed  a 
life  estate:  Higinbotham  v.  Holme  (1812),  19  Ves.  88;  WiUon  v. 
Oreenwood  (1818),  1  Swans.  471  at  p.  481  ;  Lester  v.  Garland  (1882), 
5  Sim.  205  ;  Ex  parte  Barter  (1884),  26  Ch.  D.  510  at  p.  519  ;  Re 
Moon  (1886),  17  Q.  B.  D.  275  ;  Re  Brewer,  Mœ-ton  v.  Blackmore, 
[1896]  2  Ch.  508  ;  Merry  v.  Pownall,  [1898]  1  Ch.  806  ;  but  if  the 
whole  property  is  not  required  for  his  creditors  the  limitation  qiiâ 
the  bankrupt  ceases  on  his  bankruptcy  :  Re  Johnson  Johnson^ 
Ex  parte  Matthews,  Wilkinson  v.  Johnson  Johnson  and  Dibb,  [1904] 
1  K.  B.  184. 

Such  a  limitation,  moreover,  even  of  the  settlor's  own  property, 
will  be  upheld  to  the  extent  to  which  another  may  be  deemed  to 
hâve  purchased  such  property. 

"  There  bave  been  many  décisions  as  to  the  application  of  this 
principle  to  marriage  settlements,  and  it  bas  been  long  established 
that  if  husband  and  wife  both  bring  property  into  such  a  settlement 
a  trust  of  the  income  of  the  wife's  property  in  faveur  of  the  husband 
until  his  bankruptcy  is  good,  while  a  similar  trust  of  the  income  of 
the  husband's  property  is  bad  :  "  [Le.,  that  the  clause  of  cesser 
or  gift  dver,  is  inoperative]  "  see  Lockyer  v.  Savage  (1782),  2  Stra. 
947  ;  Higinbotham  v.  Holme  (1812),  19  Ves.  88.     If,  however,  the 
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wife*s  fortune  is  not  brought  into  settlement,  but  is  paid  over  to  the 
husband,  then  it  bas  been  held  tbat  a  trust  of  the  income  of  the 
husband's  own  property  in  faveur  of  himself  until  bankruptcy  is  good 
to  the  extent  of  the  wife's  fortune  received  by  him  :  Ex  parte  Cooke 
(1808),  8  Ves.  353  ;  Ex  parte  Hodgson  (1812),  19  Ves.  206  ;  Re 
Meagham  (1808),  1  Sch.  &  Lef.  179  ;  Higgimon  v.  KeUy  (1810), 
1  Bail  &  Beat.  252;  Lester  v.  GarUnd  (1832),  6  Sim.  205;  and 
per  Wood,  V.-C,  Whitmore  v.  Mason  (1861),  2  J.  &  H.  204  at 
p.  214  ;  "  per  Stirling,  J.,  Mackintosh  v.  Pogose,  [1895]  1  Ch.  505 
at  p.  511. 

The  doctrine  of  ^atwi-purchase  of  part  of  the  husband's  fortune  Post-nuptiai 
applies  to  post-nuptial  settlements  :  Monte fiore  v.  Behrens  (1865),  ««^^^^ementa. 
L.  E.  1  Eq.  171  ;  Mackintosh  v.  Pogose,  [1895]  1  Ch.  505  ;  and  is 
not  affected  by  the  MarriedWomen's Property  Act,  1882  (45  ife  46  Vict. 
<5.  75),  s.  3  :  Mackiniosh  v.  Pogose  [1895],  1  Ch.  505  ;  which  is  also 
the  only  case  in  which  a  direction  that  a  limitation  for  life  should 
cease  on  aliénation  (as  distinguished  from  a  limitation  for  life  or 
until  aliénation)  bas  been  held  good,  no  référence  being  made  to 
âuch  distinction. 

A  mère  prohibition  against  aliénation  is  void  :  Brandon  v.  Rohinson  Mère  prohibi- 
(1811),  18  Ves.  429  ;  Re  Fitzgerald,  Surman  v.  Fitzgerald,  [1903]  li^nXn*** 
1  Ch.  933.  void. 

A  trust  for  payment  of  income  until  a  man  ''  shall  become  bank-  Where  tenant 
rupt,  &c.,"  is  rendered  nugatory  by  bis  being  bankrupt  at  the  date  air^y^* 
of  the  settlement  :  Manning  v.  Charniers  (1847),  1  De  G.  &  Sm.  282  ;  bankrupt 
but  in   West  v.  Williams,  [1899]  1  Ch.  132,  it  was  held,  reversing 
Kekewich,  J.,  [1898]  1  Ch.  488,  that  where  a  man  who  had  already 
mortgaged  bis  life  interest  settled  it  upon  himself  **  until  he  shall 
assign  charge  or  incumber  the  same,"  the  words  had  not  a  rétrospec- 
tive opération,  so  as  to  include  the  mortgage  already  created. 

Property,  whether  real  or  personal,  and  any  interest  Property  may 
therein,  whether  absolute  or  for  life,  can  be   limit^d  womanfor 
to,    or  in  trust  for,   a   woman  for    her    separate   use  ^^^^    °^* 
during  coverture. 


The  woman  need  not  be  married  when  the  limitation  or  trust  ifunmarried 

ches  on 
mairiage. 


takes   eflfect,   for  if  she  subsequently  marries,  the  separate  use  ^er^  ^^^ 


attaches  and  lasts  during  the  coverture:  Tullett  v.  Armstrong 
(1839),  4  My.  <fe  Cr.  377  ;  but  '*  there  is  no  such  thing  as  separate 
property  of  an  unmarried  woman  :  "  per  Kay,  L.J.,  Pelton  Bros,  v. 
Harrison,  [1891]  2  Q.  B.  422  at  p.  425. 
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WORDS   CREATING   SEPARATE   USE. 


Effectof 
Married 
Women's 
Property  A  et 
on  sépara  te 
estate. 


Tnamns^ 
«K»ftlemeTit«. 


By  the  Married  Women's  Property  Act,  1882  (45  &46  Vict.  c.  75), 
8.  2:  "Every  woman  who  marries  after"  1882  "  shall  be  entitled 
to  hâve  and  to  hold  as  her  separate  property  and  to  di8i)08e  of  '* 
by  will  or  otherwise  in  the  same  manner  as  if  she  were  a  feme  sole 
without  the  intervention  of  any  trustée  "  ail  real  and  personal  pro- 
perty which  shall  belong  to  her  at  the  time  of  marriage  or  shall  be 
acquired  by  or  devolve  upon  her  after  marriage  ;  "  and  by  sect.  5 
of  the  same  Act  "  every  woman  married  before  "  1883  **  shall  be 
entitled  to  hâve  and  to  hold  and  to  dispose  of  in  manner  aforesaid 
as  her  separate  property  ail  real  and  personal  property,  her  title 
to  which,  whether  vested  or  contingent,  and  whether  in  [)OS9e88ion, 
reversion,  or  remainder  "  (which  means  her  first  title  to  the  pro- 
perty: Reid  V.  Reid  (1886),  31  Ch.  D.  402),  "shall  accrue  after" 
1882  ;  but,  though  a  large  mass  of  property  thus  becomes  the  separate 
property  of  married  women,  by  sect.  19  of  the  same  Act,  "  nothing 
in  this  Act  contained  shall  interfère  with  or  affect  "  (which  means 
invalidate  or  render  inoperative:  per  Lindley,  L.J.,  Re  Aivnstrong 
(1888),  21 Q.  B.  D.  264  at  p.  270)  "  any  settlement  or  agreement  for  a 
settlement  made  or  to  be  made,  whether  before  or  after  marriage, 
respecting  the  property  of  any  married  woman,"  and  therefore  ail 
settlements  must  be  construed  as  if  the  Act  had  not  been  passed  : 
Hancock  v.  Hancock  (1888),  38  Ch.  D.  78;  Stevens  v.  Trevoi- 
Gairick,  [1893]  2  Ch.  307;  Btœkland  v.  Buckland,  [1900]  2  Ch. 
534.  Consequently  property  which  is  separate  property  under  the 
Act  is  not  **  property  settled  to  her  separate  use"  within  the  excep- 
tion of  a  covenant  to  settle  after  acquired  property  contained  in  a 
marriage  settlement  :  Re  Stonor  (1883),  24  Ch.  D.  195  ;  Re  Whitaker, 
Christian  v.  Whitaker  (1887),  34  Ch.  D.  227. 


What  words 
wiUcreate 
separate  use. 


In  a  limitation  to  or  trust  for  a  woman  any  expres- 
sion, from  whicli  tlie  intention  to  exclude  a  husband  can 
be  cleaily  inferred,  will  hâve  the  efPect  of  creating  a 
separate  use  during  coverture. 

"  I  take  the  principle,  therefore,  to  benow  thoroughly  established 
that  Courts  of  Equity  will  not  deprive  the  husband  of  his  rights 
at  law  unless  there  appears  to  be  a  clear  intention  manifested  by 
the  testator  that  the  husband  should  be  so  excluded.  If  thèse  be 
the  principles  that  regulate  the  construction  of  a  will,  how  much 
more  forcibly  ought  they  to  apply  to  a  case  like  the  présent  of  a 
limitation  contained  in  a  deed?"  per  Lord  Brougham,  C,  Tykr 
v.  Lake  (1831),  2  Russ.  &  My.  183  at  p.  188. 
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**  The  intention  to  give  a  separate  estate  must  be  clearly 
expressed  :  '*  per  Leach,  M.R.,  Kensington  v.  Dolland  (1834), 
2  My.  &  K.  184  at  p.  188;  3  L.  J.  N.'s.  Ch.  209. 

'*  For  separate  use  there  must  be  words  referring  to  the  event 
of  marriage,  and  creating  a  separate  character  or  directing  an 
exclusive  enjoyment  :  "  per  Lord  Westbnry,  C,  Spirett  v.  Will>7V8 
(1865),  84  L.  J.  Ch.  865  at  p.  368  ;  18  W.  R.  829  at  p.  830. 

Words  imposing  a  restraint  on  aliénation  or  anticipation  unac-  Restraint  on 
companied  by  words  creating  a  separate  use  do  not  by   implica-  does^n^*^^^ 
tion  croate  a  separate  use,  but  are  merely  void  :  Baggett  v.  Meu^  create 
(1844),   1  Coll.  188;    Stogdon  v,  Lee,    [1891]  1  Q.  B.  661:    per  «*^P*^**^^ 
Lindley,  L.J.,  In  re  Liimley,  [1896]  2  Ch.  690  at  p.  694. 

Though  as  a  gênerai  rule  words,  which  in  a  will  would  not  be  More  easily 
sufficient  to  create  a  separate  use,  are  insufficient  to  do  so  when  marriageT 
contained  in  a  deed  (see  per  Lord  Brougham,  C,  Tyler  v.  Lake  settiements 
(1881),  2  Euss.  &  My.  188  at  p.  188),  yet  they  may  be  sufiScient  deeda. 
when  contained  in    a   marriage  settlement.      "  Taking  the  word 
'  sole  '  as  applied  to  the  case  of  a  marriage  settlement — to  a  case  of 
contemplated  dévolution  of  property  upon  a  married  {sic,  sed  quaere) 
lady  at  a  time  when  she  is  about  to  put  herself  in  such  a  position 
that  unless  she  be  guarded  and  defended  as  to  that  which  is  her 
property  and  under  her  own  control  and  management,  the  husband 
will  acquire  together  with  her  an  interest  in  it — in  ail  those  cases 
the  word  '  sole  '  finds  its  ready  and   appropriate  meaning  in  its 
being  a  provision  to  secure  the  property  against  the  control  of  the 
husband,  and  to  give  to  her  the  sole  and  absolute  disposition  of 
it:  "  per  Lord  Hatherley,  C,  Massy  v.  Rowen  (1869),  L.  R.  4 
H.  L.  288  at  p.  297. 

The  foUowing  words  hâve  been  held  sufficient  to  create  a  separate  Separate  use 
use  in  deeds  not  being  marriage  settiements  :  "  as  though  she  was  a  ^^  not 
single  woman,"  in  a  deed  of  assignment  of  leaseholds  operating  as  marriage 
a  déclaration  of  trust  by  a  husband  :  Baddeley  v.  Baddeley  (1878), 
9  Ch.  D.  118  ;  **  not  to  be  assignable,  &c."  in  a  trust  deed  providing 
pensions  for  the  widows  and  children  of  clerks  in  the  East  India 
Company's  service:  Re  Peacock's  Trusts  (1879),  10  Ch.  D.  490; 
**  as    her    separate    estate  "     in    an    assignment    of    leaseholds 
operating  as  a  déclaration  of  trust  by  a  husband  :  Fox  v.  Hawks 
(1879),  18  Ch.  D.  822;    "own  proper  use  and  benefit,"  and  she 
to  hâve  "full  power  and  authority  to  sue  and  give  receipts,"  in 
a  deed  of  gift  made  by  a  husband  :  Stmnan  v.    Wharton,  [1891] 
1   Q.  B.  491  :    while   the   foUowing   words    hâve   been   held   not  Not  so 
sufficient   to  do  so  in  such  deeds  :  **  into  their  own  proper   and  ^^^eated. 
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IN    MARRIAGE   SETIXEMENTS. 


Separate  use 
createtl  in 
marriage 
settlements. 


Bemaindcr 
given  for 
separate  use. 


Contingency. 


Whether 
separate  use 
revives  on  re- 
marriage. 


respective  hands  to  and  for  their  own  respective  use  and  benefit  "  : 
Tyler  v.  Lake  (1831),  2  Russ.  &  My.  183  ;  *'  for  her  own  use  and 
benefit:"  Kensington  v.  Dolland  (1834),  2  Mj.  &  K.  184;  3 
L.  J.  N.  S.  Ch.  209  ;  "  in  trust  only  for  :  "  SpireU  v.  lVillow$ 
(1865),  34  L.  J.  Ch.  365  ;  13  W.  E.  329  ;  "  to  and  for  her  and  their 
own  use  and  benefit,'*  in  an  ulliniate  trust  in  default  of  issue: 
Darcy  V.  Croft  (1858),  9  Ir.  Ch.  R.  19.  The  deed  was  a  marriage 
settlement,  but  the  question  arose  on  the  ultimate  trusts  and  not 
on  the  wife*8  Hfe  estate,  and  therefore  the  construction  was  similar 
to  that  of  deeds  not  being  marriage  settlements. 

The  following  words  hâve  been  held  sufficient  to  create  a 
separate  use  in  marriage  settlements:  **sole  use  benetit  and  dis- 
position: "  Ex  parte  Ray  (1815),  1  Madd.  199  ;  "for  her  own  sole 
and  separate  use:'*  Williams  v.  Waters  (1845),  14  M.  &  W.  166; 
"full  and  sole  use  and  benefit;"  Arthur  v.  Arthur  (1848),  11 
Ir.  Eq.  R  511  ;  a  direction  that  a  jointure  should  be  paid  to  K. 
*'  without  the  power  of  anticipation,  .  .  .  the  sole  and  separate 
receipt  of  the  said  K.  to  be  a  complète  and  only  discharge  :  "  Re 
MohjneiLx's  Estate  (1872),  Ir.  R.  6  Eq.  411. 

The  cases  on  wills  are  collected  in  Theobald  on  Wills,  c.  45, 
(6th  éd.),  pp.  615  et  seq. 

When  the  interest  of  the  woman  is  not  in  possession»  but  is  in 
remainder,  a  question  may  arise  whether  the  separate  use  attaches 
at  once,  so  that  the  woman,  if  married,  can  dispose  of  her  interest 
immediately,  or  whether  it  only  arises  when  the  interest  falls  into 
possession.     The  cases  are  perhaps  not  easily  reconcilable. 

"When  a  married  woman  takes  a  vested  reversionary  interest  for 
her  separate  use,  it  arises  immediately:  Sturgis  v.  Corp  (1806), 
13  Ves.  190;  Re  Molyneux's  Estate  (1872),  Ir.  R.  6  Eq.  411. 

Where  policies  of  assurance  on  the  life  of  the  husband  were 
assigned  to  trustées  on  trust  to  reçoive  the  money  and  pay  the 
income  to  the  wife  for  her  separate  use,  it  was  held  that  the 
separate  use  did  not  arise  during  the  husband's  life  :  King  v.  Lucas 
(1883),  23  Ch.  D.  712  ;  Re  Shakespear  (1885),  30  Ch.  D.  169. 

Where  a  married  woman  takes  a  life  estate  on  the  happening  of 
a  mère  contingency  (such  as  the  insolvency  of  her  husband)  for  her 
separate  use,  the  separate  use  does  not  attach  till  the  contingency 
happons  :  Mara  v.  Manning  (1845),  2  Jo.  &  Lat.  311  ;  Bestall  v.  Sun- 
bui-y  (1861),  13  Ir.  Ch.  R.  549  ;  Kenys  v.  Lane  (1869),  Ir.  R  3  Eq.  1. 

It  was  said,  in  Tndor  v.  Samyne  (1692),  2  Vem.  270,  citing  Sir 
Edward  Tumer's  Case  (1681),  1  Vern.  7,  that  where  property  is 
given  absolutely  to  a  married  woman  for  her  separate  use,  the 
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separate  use  does  not  revive  on  her  second  marriage  ;  but  in  TvUett 
V.  Armstrong  (1839),  4  My.  &  Cr.  377,  it  is  stated  by  the  reporter 
(p.  389)  that  the  property  in  question  in  Tudor  v.  Samyne  was  not 
settled  to  the  woman's  separate  use,  and  it  appears  from  the  report 
in  1  Vern.  that  in  Sir  Edward  Tumer's  Case  also,  the  property  was 
not  settled  to  the  woman's  separate  use,  and  Lord  Gottenham,  G., 
in  his  judgment  in  Tvllett  v.  Armstrong  says  (p.  394)  :  "  If 
Sir  E.  Tumer's  Case  be  correctly  stated  in  Tudor  v.  Samyne^ 
which  differs  from  the  report  in  1  Vern.  7,  and  if  Tudor  v.  Samyne 
be  itself  accurately  reported,  they  would  be  instances  of  property 
settled  to  the  separate  use  of  a  woman  being  aliénable  by  an  af  ter  taken 
husband.  I  do  not,  however,  think  that  either  is  of  any  value  upon 
the  présent  question.  They  are  of  too  early  a  date  :  the  accuracy 
of  the  report  upon  this  subject  cannot  be  depended  upon,  and  the 
point  was  not  raised  or  argued  and  cannot  be  said  to  hâve  been 
decided."     The  point  has  not  arisen  since. 

Where,  however,  property  is  given  for  life  only  for  a  woman's  Separate  use 
separate  use,  the  separate  use  revives  on  her  re-marriage  :  Re  Gaffée  Jl^^revWea 
(1850),  1  Mac.  &  G.  541  ;  on  appeal  from  7  Ha.  101  ;  Hawkes  v. 
Hubback  (1870),  L.  B.  11  Eq.  5  ;  and  she  can  of  course  deal  with  the 
property  while  not  under  coverture;  Wright  v.   Wright  (1862),  2 
J.  &  H.  647. 

In  the  case  of  Shafto  v.  Butler  (1871),  40  L.  J.  Gh.  308;  Divorce. 
19  W.  E.  595,  part  of  the  husband's  property  was  settled  during 
the  joint  lives  of  himself  and  his  wife  for  her  separate  use  without 
power  of  anticipation.  The  wife  obtained  a  divorce  and  married 
again  during  the  husband's  life.  Held,  that  the  separate  use  and 
restraint  on  anticipation  revived. 

A  restraint  on  anticipatiou  can  be  attached  to  property  Restraint  on 

.  •!  iîi_  A  Txx  anticipation 

given  to  a  mamed  woman  for  her  separate  use,  but  to  no  is  onij  appu- 
other  property.  ^t^te'L. 

**  Gan  a  feme  sole,  or  can  a  man,  be  restrained  from  anticipating  or 
disposing  by  way  of  anticipation  of  any  property  to  which  she  or  he  is 
entitled?  No.  A  married  woman  under  coverture  can,  but  how  and 
why  ?  Simply  as  regards  property  settled  to  her  separate  use  :  '*  per 
Gotton,  L.J.,  Pike  v.  Fitzgibbon  (1881),  17  Gh.  D.  454  at  p.  464. 

"Â  restraint  on  anticipation  can  never  exist  except  as  an 
accessory  to  a  trust  for  a  separate  use  "  :  per  Fry,  L.J.,  Stogdon  v. 
Lee,  [1891]  1  Q.  B.  661  at  p.  670.  A  restraint  on  anticipation  can 
be  annexed  to  property  which  is  only  separate  estate  by  virtue  of 
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the  Married  Women's  Property  Act,  1882  (45  &  46  Vict.  c.  75)  ; 
Lumley,  Ex  parte  Hood  B^rrs,  [1896]  2  Ch.  690. 


Re 


Restraint  on 
anticipation 
can  be 
imposed  on 
any  property 
given  for 
separate  use. 


Life  interest 
jtans  waste. 


If  unmarried 
attaches  on 
marriage. 


What  words 
will  impose 
reetraint. 


Restreint 
Impoeed. 


A  restraint  on  anticipation  can  be  attached  to  any 
property  given  to  a  married  woman  for  her  separate  use, 
whether  real  or  personal,  and  whether  the  interest  therein 
be  absolute  or  for  life. 

*'  The  object  of  the  doctrine  "  {i.e.,  the  doctriae  of  separate  use) 
"  was  to  give  a  married  woman  the  enjoyment  of  property  indepen- 
dent  of  her  husband  ;  but  to  secure  that  object  it  was  absolutely 
necessary  to  restrain  her  during  coverture  from  aliénation.  The 
reasoning  evidently  applies  to  a  fee  as  much  as  to  a  life  estate,  to 
real  property  as  much  as  to  personal  :  "  per  Lord  Lyndhurst,  C, 
Bofjgett  V.  Mewc  (1846),  1  Ph.  627  at  p.  628. 

A  restraint  on  anticipation  can  be  attached  to  a  life  interest 
without  impeachment  of  waste  :  Re  Lumley,  Ex  parte  Hood  Barvê^ 
[1896]  2  Ch.  690. 

The  woman  need  not  be  married  when  the  limitation  or  trust  takes 
effect,  for  if  she  subsequently  marries,  the  restraint  on  anticipation 
attaches  and  lasts  during  the  coverture:  Tvllett  v.  Armstrong 
(1839),  4  My.  &  Cr.  877. 

No  particular  form  of  words  is  necessary  in  order  to 
impose  a  restraint  on  anticipation  :  per  Lord  Cranworth, 
V.-C,  Re  Ross's  Trust  (1851),  1  Sim.  N.  S.  196  at 
p.  199  ;  bnt  the  restraint  will  not  be  imposed  unless 
the  langnage  is  clear. 

Trust  in  a  marriage  settlement  during  the  wife's  hfe  to  reçoive 
the  income  as  it  shotdd  become  due,  and  pay  it  to  such  person  as  she 
should  from  time  to  time  appoint,  or  permit  her  to  receive  it  for  her 
separate  use,  with  a  déclaration  that  her  receipt  or  the  receipts  of 
any  person  or  persons  to  whom  she  might  appoint  it  after  it  hecame 
due  should  be  discharges.  Held,  to  impose  a  restraint  on  anticipation  : 
Field  V.  Evans  (1846),  15  Sim.  376.  This  décision  is  said  by 
Stuart,  V.-C,  to  be  wrongly  reported  :  Baker  v.  Bradley  (1854),  2 
Sm.  &  Giff.  631  at  p.  661,  but  was  approved  in  Baker  v.  Bradley 
(1856),  7  De  G.  M.  &  G.  697  at  p.  612,  by  Knight-Bruce,  L.J.,  who 
sent  for  the  record  ;  Ibid.  at  p.  609. 

Covenant  in  a  marriage  settlement  to  settle  the  wife's  after- 
acquired  property  on  trust  to  pay  the  income  to  the  wife  or  her 
appointées,  to  the  intent  that  the  same  might  remain  a  separate 
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Personal  and  inaliénable  provision  for  her  during  the  coverture, 
:and  on  furtber  trust  to  pay,  assign,  or  otherwise  dispose  of  the 
same  from  time  to  time  to  the  wife's  appointées  by  deed  or  will. 
Held,  that  the  wife  was  entitled  to  an  interest  during  the  coverture 
for  her  separate  use  without  power  of  anticipation,  with  power  to 
appoint  the  reversion  expectant  on  the  interest  reserved  to  her 
during  coverture  :  Spiing  v.  Piide  (1864),  4  De  G.  J.  &  S.  895. 

**The  receipts  of  her  for  the  rents  to  be  given  as  the  same 
should  become  due  from  time  to  time/'  Held^  a  restraint  on 
anticipation  :  Re  Smith,  Chapnian  v.  Wood  (1884),  51  L.  T.  501. 

Payment  of  income  to  be  made  to  such  persons  as  the  wife  **  from  Restraint  n)t 
time  to  time  "  should  direct.     Held,  not  a  restraint  :  Pybus  v.  Smith  ^^P^'®^- 
(1791),  8  Br.  C.  C.  840. 

The  cases  on  wills  are  collected  in  Theobald  on  Wills,  c.  45 
(6th  éd.),  p.  620. 

It  was  thought  formerly,  before  the  nature  of  separate  estate  was  Separate 
thoroughly  understood,  that  a  woman  could  not  dispose  of  her  separate  ^|i^,$^^e 
estate  unless  she  had  an  express  power  to  do  so  ;  and  accordingly  without  ex- 
the  older  forms  gave  the  woman  express  power  to  dispose  of  the  ^*^^  power. 
property,  with  a  direction  that,  until  and  in  default  of  any  exercise 
of  the  power,  the  income  was  to  be  paid  to  her  for  her  separate  use. 
In  some  of  the  older  cases,  where  the  restraint  on  anticipation  was  Restreint 
annexed  to  the  power  only,  it  was  held  that,  though  the  property  *"^^^jjj^ 
could  not  be  disposed  of  by  anticipation  under  the  power,  yet  it 
might  be  disposed  of  under  the  proprietary  right  conferred  by  the 
trust  for  separate  use  :  Barrymore  v.  EUis  (1836),  8  Sim.  1  ;  but 
this  opinion  was  long   since   overruled  :    Hamett  v.   Macdougall 
(1845),  8  Beav.  187  ;  Brown  v.  Bamfoi'd  (1846),  1  Phil.  620. 

If  the  restraint  is  annexed  to  a  reversionary  interest  a  question  Restraint 
may  arise  whether  the  restraint  only  pre vents  dealing  with   the  ^^^^^r 
interest  before  it  falls  into  possession,  or  prevents  aleo  dealing  with 
it  when  in  possession. 

In  Re  Botvn  (1884),  27  Ch.  D.  411,  ail  the  prier  cases  are  dis- 
cussed,  and  it  was  decided  by  the  Court  of  Âppeal  that  the  effect  of 
the  restraint  dépends  entirely  on  the  intention  expressed.  If  the 
f und  itself  is  given  to  the  woman  she  is  entitled  to  hâve  it  paid  to 
her,  the  only  effect  of  the  restraint  being  to  prevent  her  from 
dealing  with  it  before  it  falls  into  possession  ;  but,  on  the  other 
hand,  if  the  income  only  is  given  to  her,  the  trustées  must  retain 
the  fund,  and  pay  the  income  only  to  her  without  anticipation 
during  coverture.    Ail  the  cases  are  cases  on  wills. 

The  restraint  on  anticipation  revives  on   a  second  marriage  : 
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Restraint         TuUett  V.  Armstrong  (1889),  4  My.  &  Cr.  877  ;  Re  Gaffée  (1850),  1 
remlSia^.      Mac.  &  G.  541;   Shafto  v.  Butler  (1871),  40  L.  J.  Ch.  308;  19 

W.  R.  595  ;  unlesB  confined  to  a  particular  coverture  :  Re  Gaffée 

(1850),  1  Mac-  <fe  G.  541. 
Estâtes  pur         With  regard  to  estâtes  pur  autre  vie,  a  grant  to  A.  for  the  life  of  B. 
au  re  ne,        gives  A.  an  interest  during  B.'s  life  though  B.  may  survive  A.,  for — 

Words  of  No  words  of  limitation  are  necessary  for  the  création 

limitation  not  .  , 

necessary  to  01  an  estatO  pUT  aUlVe  VU. 

create  estate 

pur  autre  vie:  The  authorities  for  this  proposition  are:  Co.  Litt.  41  b;  Shep. 
Touch.  106;  CasOe  v.  Dod  (1617),  Cro.  Jac.  200:  per  Brady, 
L.C.  (Ir.),  Brenan  v.  Boyne  (1865),  16  Ir.  Ch.  Rep.  87  at  p.  93: 
and  it  appears  to  be  the  better  opinion  that — 

nor  on  con-  No  words  of  limitation  are  necessary  for  the  effectuai 

StatejOTtr  conveyance  of  an  estate  pur  autre  vie  by  the   owner 

ïi^te^t7onto  thereof  to   a  grantee  ;    but  an   intention  to   pass   the 

pass  whoie  whole  iuterest  must  be  shown. 

mterest 

apparent.  rjijj^  ^jjj^f  authorities  for  this  proposition  are  :  Williams  v.  Jekyl 

(1755),  2  Ves.  Sen.  681  (as  to  estâtes  not  originally  limited  to  the 
grantee  and  his  heirs)  ;  Doe  d.  Kerr  v.  Cassidy  (1807),  1  Hud.  à 
Bro.  222,  n.  ;  Northen  v.  Carnegie  (1859),  4  Drew.  587  ;  M'Clintock 
v.  Irvine  (1860),  10  Ir.  Ch.  Rep.  480  ;  In  re  Bayley  (1868),  16  Ir.  Ch. 
Rep.  215  ;  Brenan  v.  Boyne  (1865),  16  Ir.  Ch.  Rep.  87  ;  Currin  v. 
Doyle  (1878),  8  L.  R.  Ir.  265  ;  sed  contra  Dawson  v.  Dawson  (1860), 
18  Ir.  L.  R.  472;  Barron  v.  Barron  (1858),  8  Ir.  Ch.  Rep.  866 
(aflBnned  on  appeal  on  another  point,  Bail,  J.,  doubting  whether 
words  of  limitation  were  necessary  (1869),  10  Ir.  Ch.  Rep.  120)  ; 
Lamphier  v.  Drapes  (1863),  14  Ir.  Ch.  Rep.  88. 
But  intention       It  is  sufiScicnt  to  vest  the  lands  in  the  grantee  for  the  whole 
the  Interest*     interest  of  the  tenant  pur  autre  vie  :  as  e.g.,  if  the  tenant  pur  autre 
must  be  lie  assign  the  lands  and  ail  her  right,  title  and  interest  to  the  use 

of  the  grantee  :  Williams  v.  Jekyl  (1765),  2  Ves.  Sen.  681  ;  or 
grant  the  lands  to  the  grantee,  his  executors,  administrators,  and 
assigns  :  Northen  v.  Carnegie  (1859),  4  Drew.  587  ;  or  grant  the 
lands  to  the  grantee  for  the  life  of  the  cestui  que  vie;  or  grant 
his  estate  in  the  lands  to  the  grantee;  or  grant  the  land  to 
the  grantee  and  his  heirs  :  per  Brady,  L.C.  (Ir.),  Brenan  v.  Boyne 
(1865),  16  Ir.  Ch.  Rep.  87,  at  pp.  97-100.  But  in  some  way  or 
another  the  deed  must  show  an  intention  to  pass  the  whole  quasi- 
fee:  per  Brady,  L.C,  ubi  sup.  And  a  mère  conveyance  of  the 
lands  to  the  grantee  will  not  vest  in  him  an  estate  not  determinable 
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on  his  own  death  in  the  life  of  the  cestui  que  vie  :  per  Bayley,  J., 

Doe  d.  Jeffy.  Robinson  (1828),  8  B.  &  C.  296  at  p.  305  ;  2  Man.  & 

E-  249  ;  but  it  may  be  that  sect.  63  of  the  Conveyancing  Act,  1881,  Bffectof  Con- 

(44  &  45  Vict.  c.  41)  which  enacts  that  every  conveyance  is,  unless  acL*°^"^^ 

a  contrary  intention  is  expressed,  effectuai  to  pass  ail  the  estate, 

&c.,  which  the  conveying  parties  hâve  in  the  property  conveyed, 

or   which   they  hâve   power    to  convey,   makes  any  conveyance 

sufficient  to  pass  the  whole  estate  pur  autre  vie. 

Âlthough  no  words  of  limitation  are  necessary  to  vest  in  the  Dévolution 
grantee  the  whole  estate  pur  autre  vie,  and  to  give  him  a  complète  bywoîS  of 
power  of  disposition  thereover,  yet  the  dévolution  of  an  estate  pur  limitation. 
autre  vie  on  the  death  of  a  tenant  2mr  autre  vie,  who  has  died  during 
the  life  of  the  cestui  qui  vie  without  having  disposed  of  the  same 
inter  vivos  or  by  will,  is  determined  according  to  what,  if  any,  words 
of  limitation  hâve  been  used  in  the  création  of  the  estate  or  the 
conveyance  thereof  to  the  deceased. 

If  lands  were  limited  to  the  grantee  and  his  heirs  pur  autre  vie,  if  limited  to 
then  on  his  death  during  the  life  of  the  cestui  que  vie  without  having  takesas  ^^ 
disposed  of  the  estate  inter  vivos  or  by  will,  the  whole  légal  and  spécial 
bénéficiai  interest  vested  (before  the  Land  Transfer  Act,  1897,  came 
into  force)  in  the  heir  of  the  deceased,  who  took,  however,  not  by 
descent,  but  as  spécial  occupant  :  Go.Litt.41b;  in  the  same  manner, 
and,  since  the  Statute  of  Frauds,  subject  to  the  same  liabilities  for 
debts,  &c.,  as  if  the  deceased  had  been  seised  thereof  in  fee  simple. 
But  by  the  Land  Transfer  Act,  1897,  s.  1  (1),  estâtes  pur  autre 
me,  in  common  with  other   estâtes,  now  devolve  upon  the  légal 
Personal  représentatives  of  the  deceased,  and  by  sect.  2  (1)  the 
légal  Personal  représentatives  hold  the  same,  subject  to  their  powers 
and  duties  in  the  administration,  in  trust  for  the  persons  by  law 
beneficially  entitled  thereto,  viz.,  in  the  case  supposed  the  heir. 

If  borough  English  lands  be  limited  to  one  and  his  heirs  pur  Castomary 
autre  vie,  on  the  death  of  the   tenant  without  having  disposed  *^®"' 
thereof,  his  customary  heir  is  the  spécial  occupant:    Baxter  v. 
DaudmeU  (1675),   2   Lev.  138;   3  Keb.   475,  486,   498;    Town- 
send's  Case,  cited  by  Holt,  C.J.,  in  Cléments  v.  Scudamore  (1703), 
2  Ld.  Eaym.  1024,  at  p.  1028  ;  1  Salk.  243. 

As  before  mentioned,  the  heir  takes  not  as  heir  by  descent  of  an 
estate  of  inheritance,  but  as  the  spécial  occupant  marked  out  by  the 
terms  of  the  grant  :  Whiskins  v.  Davie  (1610),  2  Roll.  Abr.  151  D.  2  ; 
Bowles  V.  Poor  (1611),  1  Bulstr.  135;  and  see  per  Talbot,  L.C., 
Chaplin  v.  Chaplin  (1735),  3  P.  Wms.  366  at  p.  368;  per  Vemey, 
M.E.,  Kendal  v.  Micfield  (1740),  Barnard.  Ch.  46  at  p.  48  ;  per 

B.D.  23 
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Kenyon,  C  J.,  Doe  d.  Blake  v.  Laxton  (1795),  6  T.  R.  289  at  p.  291  ; 
per  Kindersiey,  V.-C,  Northen  v.  Carnegie  (1859),  4  Drew.  587  at 
p.  590;  and  per  Fry,  J.,  In  re  Barber' s  SeUled  Estâtes  (1881),  18  Ch. 
D.  624,  at  p.  627.  The  opinion  that  the  heir  in  such  a  case  took  as 
heir  of  a  descendible  freehold  is  now  generally  abandoned.  The 
chief  authorities  in  its  favour  are  :  equivocal  observations  of  Bracton, 
Lib.  2,  cap.  ix.  (haeredes  ei  sticcedent),  and  of  Lord  Coke  in  Edward 
Seymor's  Case  (1612),  10  Rep.  95  b  at  p.  98  a  ;  a  dictum  in  Wal- 
singham's  Case  (1572),  Plow.  547  at  p.  556;  the  dissenting 
judgment  of  Vaughan,  C.J.,  in  Hold^n  v.  Smallhrooke  (1670), 
Vaugh.  187,  at  p.  201;  and  the  judgment  of  De  Grey,  C.J.,  in  Doe 
d.  Lempriere  v.  Martin  (1777),  2  Wm.  Bl.  1148  at  p.  1150. 

The  point  is  of  some  importance,  as  by  sect.  4  of  the  Con- 
veyancing  and  Law  of  Property  Act,  1881  (44  &  45  Vict.  c.  41),  the 
Personal  représentative  of  a  deceased  vendor  bas  power  to  convey 
the  freehold  interest  ''descendible  to  heirs  gênerai"  in  land 
contracted  to  be  sold. 
If  not  limited  If  the  estate  pur  autre  vie  be  limited  to  the  grantee,  without 
Personal  words  of  limitation,  or  to  the  grantee  and  his  assigns,  or  to  the 

tf^'^teï^  grantee,  his  executors,  administrators  and  assigns,  it  vests,  on  the 
death  of  the  grantee  during  the  life  of  the  cestui  que  vie  withoat 
having  disposed  thereof  intei'  vivos  or  by  will,  in  his  légal  personal 
représentatives  as  part  of  his  personal  estate  :  Statute  of  Frauds, 
29  Car.  II.  (1677)  c.  8,  s.  12;  14  Geo.  IL  (1741)  c.  20,  s.  9;  and 
Wills  Act,  1837  (1  Vict.  c.  26),  s.  6,  which  replaces  the  earlier 
statutory  provisions.  Prior  to  the  Statute  of  Frauds,  if  the  executors 
were  not  named  in  the  limitations,  the  estate  was  subject  to  gênerai 
occupancy. 
QHaere,  how  There  was,  and  still  is,  some  doubt  whether  the  légal  personal 
^^  ^'  représentatives,  when  mentioned  in  the  limitations,  prior  to  the 
Statute  of  Frauds  took,  and  whether  they  now  take,  as  spécial  occu- 
pants, or  by  virtue  of  the  Statutes.  The  better  opinion  seems  to  be 
that  they  took,  and  take,  as  spécial  occupants  :  2  BoU.  Âbr.  151,  6. 
2  ;  Duke  of  Devonshire  v.  Atkins  (1726),  2  P.  Wms.  881  ;  Kendal 
V.  Micfield  (1740),  Bamard.  Ch.  46  ;  Williams  v.  Jekyl  (1755),  2 
Ves.  Sen.  681  ;  Ripley  v.  Waterworth  (1802),  7  Ves.  425  ;  In  re 
MicheU,  Moore  v.  Moore,  [1892]  2  Ch.  87  ;  sed  contra,  per  Lord 
Redesdale,  Campbell  v.  Sandys  (1808),  1  Sch.  <fc  Lef.  281  at  p.  289. 
But  since  the  Statute  of  Frauds,  it  makes  no  différence  how 
they  take,  for  even  if  they  take  as  spécial  occupants,  they  take  the 
estate  impressed  with  a  trust  for  the  persons  entitled  under  the  will 
or  intestacy  of  the  deceased  :  Duke  of  Devonshire  v.  Atkins  (1726), 
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2  P.  Wms.  381  ;  Ripley  v.   Waterworth  (1802),  7  Ves.  425  ;  In  re 
MicheU,  Moore  v.  Moore  [1892],  2  Ch.  87. 

H.,  to  whom  a  rent-charge  had  been  limited  to  him  and  bis  assigna,  Examples, 
conveyed  it  to  E.,  bis  executors,  administrators  and  assigns, 
habendum  to  E.,  bis  beirs  and  assigns,  in  trust  for  E.  bis 
executors,  administrators  and  assigns  ;  on  E.'s  deatb  it  was  beld  tbat 
tbe  rent-cbarge  devolved  upon  E.'s  beir  as  spécial  occupant  in  trust 
for  E.'s  executors:  Kendal  v.  Micfield  (1740),  Barnard.  Cb.  46.  If 
tbere  be  a  grant  to  A.  and  bis  executors  for  tbe  life  of  B.,  babendum 
to  A.  and  bis  beirs  for  tbe  life  of  B.,  bis  beirs  sball  bave  tbe  benefit  ; 
if  tbere  be  a  grant  to  A.  and  bis  beirs  for  tbe  life  of  B.,  babendum 
to  A.  and  bis  executors  for  tbe  life  of  B.,  tbe  executors  sball  bave 
tbe  benefit:  per  Verney,  M.R.,  Kendal  v.  Micfield  (1740),  Barnard. 
Cb.  46  at  p.  48. 

Under  a  déclaration  of  trust  of  an  estate  j>ur  autre  vie,  in  favour 
of  A.,  bis  beirs,  executors,  administrators  and  assigns,  tbe  beir,not 
tbe  légal  personal  représentative,  is  eutitled  :  Atkinson  v.  Baker 
(1791),  4  T.  R.  229. 

Lands  were  demised  to  H.  T.,  ber  beirs  and  assigns,  babendum  to 
H.  T.  and  ber  assigns,  for  tbe  life  of  G.  T.;  tbat  part  of  tbe 
babendum  whicb  merely  qualified  tbe  estate  granted  in  tbe  premises 
by  cutting  it  down  to  an  estate^r  autre  vie  was  accepted,  but  tbat  part 
whicb  was  répugnant  to  tbe  premises  by  reason  of  its  not  limiting  tbe 
estate  to  tbe  beir  as  spécial  occupant  was  rejected  :  Doe  d.  Timmis  v. 
Steele  (1843),  4  Q.  B.  663  ;  3  G.  &  D.  622  ;  12  L.  J.  Q.  B.  272. 

*^  A  tenant  pur  autre  vie  may  alter  tbe  nature  of  tbe  limitation,  tbat  Devolation 
Î8  to  say,  if  tbe  estate  be  limited  to  bim  and  bis  beirs,  be  may  grant  or  ^n^  ^^y 
devise  it  to  anotber  and  bis  executors,  and  vice  versa  :  "  per  Verney,  owner. 
M.E.,  Kendal  v.  Micfield  (1740),  Barnard.  Cb.  46  at  p.  48. 

''It  bas  long  since  been  established  tbat  in  determining  tbe 
quality  of  an  estate  pur  autre  vie,  tbat  is,  wbetber  it  goes  to  a 
spécial  occupant  or  to  tbe  exécuter  by  Statute,  you  look  to  tbe 
terms  of  tbe  last  conveyance  of  tbe  estate,  and  not  to  tbe  original 
grant,  to  ascertain  wbetber  it  is  to  go  to  tbe  beir  or  to  tbe  légal 
Personal  représentative.  If  it  is  to  go  to  tbe  beir  my  présent 
impression  is  tbat  express  words  are  necessary,  and  tbat  in  a  deed, 
at  ail  e  vents,  tbe  word  *  beir  '  must  be  used  for  tbe  purpose  of 
designating  tbe  spécial  occupant  :  "  per  Lord  Davey,  Earl  of 
Mauntcashell  v.  More-Smythy  [1896]  A.  C.  158  at  p.  165. 

Tbere  appears  to  be  some  doubt  wbetber,  if  an  QBtsktepu/rau4^revie  Quœre 
be  limited  to  one  and  bis  beirs,  and  be  grant  or  devise  it  to  anotber  devolation 
witbout  any  words  of   limitation,  it  devolves  on  tbe  beir  of  tbe  changed 
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grantee  as  spécial  occupant,  or  on  his  executors  or  administrators 
under  the  Statutes;  but  the  better  opinion  seencis  to  be  that  it 
devolves  on  the  executors. 

The  former  view  is  supported  by  the  following  cases  : — 

Lands  demised  to  Â.  and  his  heirs  for  three  lives.  Â.  devised  to 
M.,  who  died  intestate.  Held,  that  M.'s  co-heiresses  were  entitled  : 
Philpotts  V.  James  (1784),  3  Dougl.  426. 

Lands  were  demised  to  B.  and  his  heirs  for  three  lives.  B.  devised 
ail  his  estate  and  interest  therein  to  be  divided  equally  between  his 
three  sons.  One  of  the  sons  died,  leaving  the  lessor  of  the  plaintiiT 
his  heir-at-law ;  the  défendant  obtained  administration;  judgment 
was  given  for  the  lessor  of  the  plaintiff  and  affirmed  on  appeal  ; 
Jones  d.  Blake  v.  Blake  (1813),  1  Hud.  &  Bro.  227,  n.  ;  Wall  v.  Byme 
(1845),  2  Jo.  &  Lat.  118  ;  Re  King,  King  v.  King,  [1898]  1  I.  E.  91  ; 
[1899],  1  I.  E.  30. 

The  latter  view  is  supported  by  the  following  cases  : — 

A  lessee  of  lands  limited  to  himself  and  his  heirs  for  lives  devised 
his  right  and  title  in  and  to  the  same  to  M.  K.  On  M.  E.'s  death, 
without  having  disposed  thereof,  it  was  held  the  estate  went  to  her 
executors  and  not  to  her  heir:  Doe  d.  Kerr  v.  Caasidy  (1807), 
1  Hud.  &  Bro.,  222,  n.  ;  Jackd.Alexanderv.  Jamiesan  (1811),  1  Hud. 
&  Bro.  225,  n. 

Lands  were  demised  to  A.,  his  heirs  and  assigns  for  lives.  A. 
devised  the  same  to  B.  and  his  assigns  during  the  residue  of  the 
lease.  Held,  that  the  interest  of  A.*s  heirs  as  spécial  occupants 
being  defeated  and  no  spécial  occupant  being  named  in  the  devise, 
the  estate  went  on  B.'s  death  intestate  to  his  administrator 
under  the  Statute  of  Frauds  :  Doe  d.  Lewis  v.  Letvis  (1842),  9 
M.  &  W.  662. 

A  share  of  freehold  lands  was  conveyed  to  the  testator,  his  heirs 
and  assigns,  for  the  life  of  the  grantor.  The  testator  devised  the 
same  to  trustées  and  their  heirs  in  trust  for  his  grandson,  and 
died  ;  on  the  death  of  the  grandson  intestate,  it  was  held  that  the 
grandson's  administrator,  and  not  his  heir,  was  entitled  (it  being 
agreed  that  the  testator's  whole  interest  passed  by  the  devise)  : 
In  re  Inman,  [1903]  1  Ch.  241. 

It  foUows  from  the  fact  that  words  of  inheritance  are  unneces- 
sary  for  the  conveyance  of  estâtes  pur  autre  vie  that — 

Words  of  inheritance  are  iinnecessary  for  the  limita- 
tion of  équitable  interests  in  estâtes  pur  autre  vie  in 
executed  trusts. 
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The  authorities  for  this  proposition  are  M'Clintock  v.  Irvine 
(1860),  10  Ir.  Ch.  Bep.  480;  In  re  Bayley  (1868),  16  Ir.  Ch.  Eep. 
215  ;  Brenan  v.  Boyne  (1865),  16  Ir.  Ch.  Eep.  87  ;  Currin  v.  Dcyyle 
(1878),  8  L.  E.  Ir.  265  ;  Earl  ofMountcaahelly,  More  Smyth,  [1896] 
A.  C.  158  ;  contra,  Barron  v.  Barron  (1858),  8  Ir.  Ch.  Eep.  866. 

Lesser  interests  may  be  carved  out  of  the  absolute  interest  in  SetUement  of 
an  estate  pur  autre  vie  just  as  they  may  be  carved  out  of  an  estate  f^^^^ 
of  inheritance  in  fee  simple,  and  although  estâtes  pur  autre  vie  are 
not  entailable  under  the  statute  De  Bonis  Conditionalihus,  13  Edw.  I. 
(1284)  c.  1,  interests  corresponding  to  estâtes  tail  may  be  created, 
and  are  called  gr^8i-estates  tail. 

The  heirs  of  the  grantee's  body  may  be  made  spécial  occupants:   ^Ma« estâtes 
2  EoU.  Abr.  151,  G.  1  ;  and  see  Finch  v.  Tucker  (1690),  2  Vern.  *^^- 
184  ;  Baker  v.  Bayley  (1691),  2  Vern.  225  ;  Duke  of  Grajton  v. 
Hanmer  (1722),  8  P.  Wms.  266,  n.;    Norton  v.  Frecker  (1787), 
West.    t.  Hardwicke,  208;    1   Atk.   524;    AUen  v.  AUen   (1842), 
2  Dru.  &  War.  807. 

So  an  estate  pur  autre  vie  may  be  limited  to  one  for  life,  with  fq^  hiq  ^^h 
remainders  in  quasi-tee  or  qvusi-tsiil:  Wastneys  v.  Chappell  (1714),  remainder. 
8  Bro.  P.  C.  50;  Duke  of  Grafton  v.  Hanmer  (1722),  8  P.  Wms. 
266,  n.  ;  Low  v.  Burran  (1784),  8  P.  Wms.  262;  Norton  v.  Frecker 
(1787),  West.  t.  Hardwicke,  208  ;  1  Atk.  524. 

Or  the  absolute  interest  may  be  given  to  a  grantee  either  imme-  Executorj 
diately  or  in  remaihder  with  an  executory  limitation  over  on  default    ^™^^*^^^' 
of  issue:   Wastneys  v.  Chappell  (1714),  8  Bro.  P.  C.  50;  Saltem 
V.    Saltem   (1742),  2    Atk.  876;   In  re   Barberas   Settled  EstaUs 
(1881),  18  Ch.  D.  624. 

In  ail  thèse  cases  the  anàlogy  of  estâtes  of  inheritance  is 
foUowed  except  that  contingent  remainders  in  estâtes  pur  autre 
vie  were  always  indestructible  in  the  sensé  in  which  contingent 
remainders  in  estâtes  of  inheritance  were  made  indestructible  by 
8  &  9  Vict.  (1845)  c.  106,  s.  8  :  PickersgiU  v.  Qrey  (1861),  80  Beav. 
862  ;  and  that  fines  and  recoveries  were  not,  before  the  Fines  and 
Recoveries  Act  (8  &  4  Will.  IV.  (1888)  c.  74),  and  inroUed  deeds  are 
not,  since  that  Act,  necessary  for  barring  ^t^^-estates  tail. 

The  décisions  as  to  ^ttast-estates  tail  are  considered  by  Sir  ÇiMMi  estâtes 
Ed.  Sugden,  C,  in  AUen  v.  AUen  (1842),  2  Dr.  &  War.  807,  and  **^^ 
his  judgment  may  be  summarised  as  follows  : — (i.)  A  guo^i-estate 
tail  is  not  to  be  compared  to  a  fee  simple  conditional,  and  a  quasi- 
tenant  in  tail  does  not  on  the  birth  of  issue  take  an  absolute 
interest  or  any  greater  power  of  aliénation  than  he  had  before  ; 
he  may  bar  the  gi^em-estate  tail  before  issue  bom  by  act  inter 
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vivog  {Grey  v.  Mannock  (1765),  2  Eden,  889,  which  is  contrày  was 
disapproved).  (ii.)  Bemainders  may  be  limited  after  an  estate  in 
quasi'iB,i\\  Wastneys  v.  Chappell  (1714),  3  Bro.  P.  C.  50;  Low  v. 
Burron  (1784),  8  P.  Wms.  262.  (iii.)  Çtuwi-estates  tail  and 
remainders  limited  after  them  may  be  barred  by  any  disposition 
inter  vivos  of  the  tenant  in  tail  in  possession,  or  the  tenant  for  life 
and  tenant  in  tail  in  remainder  together:  Baker  v.  Bayley  (1691), 
2  Vem.  225,  where  the  lease  was  surrendered  and  renewed  to  the 
tenant  in  tail  absolutely  ;  Duke  of  Grafton  v.  Hanmer  (1722), 
8  P.  Wms.  265,  n.  where  tenant  for  life,  a  married  woman,  and 
tenant  in  tail  in  remainder  levied  a  fine  ;  Norton  v.  Frecker  (1787), 
West.  t.  Hardwicke,  208  ;  1  Atk.  524,  where  tenant  for  life  and 
tenant  in  tail  in  remainder  made  a  re-settlement  by  deed  ;  Forster 
V.  Forster  (1741),  2  Atk.  259,  where  the  tenant  for  life  was  also,  in 
events  which  had  happened,  first  tenant  in  tail  in  remainder,  and 
re-settled  the  land  by  deed  ;  Grey  v.  Mannock  (1765),  2  Eden,  889, 
also  stated  6  T.  B.  292,  where  the  lease  was  surrendered  and 
renewed  to  the  tenant  in  tail  in  possession;  Blake  v.  Blake  (1786), 
1  Cox,  266  ;  8  P.  Wms.  10,  n.  ;  S.  C.  svb  nom.  Doe  d.  Blake  v. 
Luxton  (1795),  6  T.  B.  289;  mb  nom.  Blike  y.  Luxton  (1815), 
G.  Coop.  178,  where  the  lease  was  surrendered  and  renewed  to  the 
tenant  in  tail  in  possession,  (iv.)  But  such  remainders  limited 
after  estâtes  tail  cannot  be  barred  by  the  tenant  in  qtutsùt&il  in 
remainder  without  the  concurrence  of  the  tenant  for  life  :  Wastneys 
V.  ChappeU  (1714),  3  Bro.  P.  C.  50;  Duke  of  Grafton  v.  Hanmer 
(1722),  8  P.  Wms.  265,  n.  (v.)  It  is  doubtful  whether  a  tenant  in 
tail  in  remainder  can  without  the  concurrence  of  the  tenant  for 
life  bar  his  own  issue,  and  if  so,  whether,  if  he  afterwards  cornes 
into  possession,  the  remainders  over  will  be  barred  without  more. 
Çtkm.bft8e  In  In  re  Barber' s  Settled  Estâtes  (1881),  18  Ch.  D.  624,  Fry,  J., 

'^  at  p.  628,  thought  that  an  aliénation  by  a  quasi-tenskut  in  tail  in 

remainder  without  the  concurrence  of  the  qtiasi'ten&nt  for  life  in 
possession  probably  **  might  be  held  to  croate  a  quasi-heLse  fee." 
Qtuui  estate         But  a  ^w««t-estate  tail  and  the  remainders  limited  after  it  cannot 
gl^t barred  y^  j^^^^^j  j^^  ^yj .   ^^^  j^^^^  Bedesdale,  L.C.  (Ir.)  CampbeU   v. 

Sandys  (1808),  1  Sch.  &  Lef.  281  at  p.  294;  and  per  Fry,  J.,  In 
re  Barber' s  Settled  Estâtes  (1881),  18  Ch.  D.  624  at  p.  628. 
Executory  An  executory  limitation  over  of  an  estate  pur  autre  vie  cannot 

be  defeated  by  a  prier  taker  of  a  qu^asi-eBi^te  in  fee  simple  :  In  re 
Barber's  SeUled  Estâtes  (1881),  18  Ch.  D.  624. 
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Use^  by  what  Words  created  :  Cestui  qtie  Use  hxis  Estate  limited  by 
Use:  Use  limited  greater  than  Estate  oj  Orantee  to  Uses  : 
Limitation  in  Tail  to  Uses:  Unto  and  to  Use  of  A,:  No  Use 
upon  Use  :  To  Use  of  A.,  yielding  Rent  to  B.  :  Where  Trustées 
take  Légal  Estate:  Active  and  passive  Trusts:  '*  Pay  to  or 
permit  to  receive'':  Légal  Estate  of  Trustées  not  enlarged  or 
diminished  by  nature  of  trusts. 

As  before  mentîoned  the  typical  deed  at  common  law  ran  :  "  A, 
grants  certain  lands  to  B.  habendum  to  B.  and  bis  heirs/'  but  very 
early  tbere  was  îngrafted  on  to  B.'s  estate  a  déclaration  of  the  uses 
on  which  he  was  to  hold  the  lands.  The  Statute  of  Uses,  27 
Hen.  VIII.  (1585)  c.  10,  turned  such  uses  into  seisin. 

No  spécial  form  of  words  is  necessary  to  create  a  use.  Use,  how 

crc&veQ* 
The  authorities  for  this  proposition  are  :  2nd  Instit.  672  ; 
Fox' s  Case  (1609),  8  Rep.  98  b.  ;  8.  C.  sub  nom.  Smallntanv.  Powys, 
2  Brownl.  &  G.  291  ;  Coultman,  Coltm^n,  or  Colton  v.  Senhouse 
(1677),  T.  Jones,  105  ;  Pollexf.  528  ;  2  Lev.  225  ;  2  Show.  K.  B.  11  ; 
and  see  1  Sanders,  Uses,  ch.  2,  s.  2  (8),  p.  95  (5th  éd.). 

A  covenant  for  value  "that  A.  shall  hâve  the  manor  of  B.^'  Examples: 
raises  a  use,  but  a  covenant  to  levy  a  fine  to  uses  does  not  do  so  :  JaLedT 
Bainton  v.  Reg.  (1554),  Dyer,  96  a,  pi.  40. 

Fine  levied  to  four,  and  by  indenture  between  the  parties  to  the 
fine  it  was  declared  that  the  said  fine  was  levied  eâ  intentione  that 
the  conusees  sbould  make  an  estate  of  the  said  land  to  such  a 
person  which  the  conusor  sbould  name,  with  a  proviso  that  the 
conusees  sbould  not  be  seised  to  any  other  use  but  to  that  which 
was  specified  before,  and  that  the  conusees  sbould  not  encumber 
the  said  land.  Held,  that  the  conusees  were  seised  to  their  own 
use  until  the  conusor  make  nomination,  and  if  he  die  without  any 
nomination,  then  the  use  sbould  vest  in  bis  heir  :  Bettuan*s  Case 
(1576),  4  Léon.  22. 
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A.  made  a  feoffment  in  fee,  suh  conditione,  eâ  intentione  that  his 
wife  should  hâve  the  land  for  her  life,  with  remainder  to  his 
younger  son  m  fee.  Held,  that  it  was  not  a  condition  bat  an 
estate  which  was  presently  executed  according  to  the  intent  :  Anon, 
(1581),  4  Léon.  2,  pi.  8. 

Charter  of  feoffment,  Boydell  to  Thomas  and  RandoU  Crew  ;  and 
by  an  indenture  of  even  date  between  the  feoffees  and  feoffor,  after 
reciting  the  charter  of  feoffment,  it  is  witnessed  that  immediately 
after  the  feoffees,  tbeir  heirs  and  assigns,  had  enjoyed  the  land  for 
101  years,  that  then  it  should  be  lawful  for  the  feoffor  and  his 
heirs  to  re-enter.  The  two  deeds  had  several  labels  which  were 
joined  together  in  one  seal.  Held,  that  it  was  the  intent  of  the 
feoffment  that  the  feoffor  should  bave  the  land  again  after  the  101 
years,  and  that  the  intent  is  the  use  of  the  feoffment  :  Boydell  v. 
Walthall,  (1591)  Moore  722. 

''  If  a  man  covenants  for  considération  to  be  seised  to  the  use  of 
himself  for  life,  and  after  to  the  use  of  his  son,  but  he  further  says, 
that  his  meaning  is  his  wife  shall  bave  it  for  her  life,  this  is  not  a 
void  clause,  but  good  to  the  wife:"  per  Periam,  J.,  Carter  v. 
Kungstead  (1591),  Ow.  84. 

''Forasmuch  as  the  intention  of  the  parties  is  the  création  of 

uses,  if  by  any  clause  in  the  deed  it  appears  that  the  intent  of  the 

parties  was  to  pass  it  in  possession  by  the  common  law,  there  no 

use  shall  be  raised  :  "  Fox's  Case  (1609),  8  Rep,  98  b  at  p.  94  a. 

Word  "use"        **  Now  it  is  not  necessary  in  declaring  a  use,  if  there  be  transmu- 
not  essential,     a    l*  t  •  j.  xt_  j  a 

tation  of  possession,  to  use  the  very  word  u^ie.    Any  expression 

whereby  the  mind  of  the  party  may  be  known  that  such  a  one 

shall  bave  the  land,  is  sufficient.  .  .  .     Now  in  this  case,  hère  is  an 

agreement  between  tbe  husband  and  wife,  which,  though  void  as  an 

agreement,  yet  is  good  to  déclare  a  use.    As  suppose  a  man  at  this 

day  make  a  bargain  and  sale,  and  the  deed  is  not  inroUed,  or  make 

a  charter  of  feoffment  and  there  is  no  livery,  yet  they  will  be  suffi- 

cient  to  déclare  the  use  of  a  fine  afterwards  levied  between  the  same 

parties:  **  per  Holt,  C.J.,  Jones  v.  Morley  (1697),  12  Mod.  159  at 

pp.  162,  168  ;  1  Ld.  Raym.  287  at  p.  290. 

"Trust."  Conveyance  of  land  to  trustées  and  their  heirs  to  the  use  of 

settlor  (a  woman),  her  heirs  and  assigns  till  marriage,  and  after  the 

solemnisation  thereof  "  in  trust  for  the  said  A.  and  her  assigns  for 

her  life  for  her  sole  and  separate  use.''  Held^  that  the  use  was  executed 

in  the  woman  :  Williams  v.  Waters  (1845),  14  M.  &  W.  166. 

B.,  being  mortgagee  in   fee  simple  of   certain  lands,  and  the 

equity  of  rédemption  belonging  to  A.,  B.  and  A.  released  to  H.  in 
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fee  by  way  of  mortgage  subject  to  a  proviso  for  rédemption  in 
faveur  of  A.,  with  power  of  sale  to  H.  (the  new  mortgagee).  The 
deed  contained  a  proviso  for  quiet  enjoyment  by  A.  till  default,  and 
a  proviso  that  "  if  at  any  time  hereafter,  when  and  so  soon  as  H. 
and  every  other  person  claiming  or  to  claim  by,  from,  through,  or 
under  him,  shali,  under  or  by  virtue  of  any  power  or  authority 
herein  contained,  enter  into  or  upon  or  shall  otherwise  become  pos- 
sessed  of  the  said  premises  or  any  part  thereof ,  the  same  shall  from 
thenceforth  be  subjected  and  charged  to  and  with  the  payment  to 
A.,  his  hoirs  and  assîgns,  of  the  annual  sum  of  40i.,  and  the  same 
shall  become  recoverable  by  dîstress  or  otherwise  upon  or  out  of  the 
mortgaged  premises.*'  H.  did  not  exécute  the  deed.  H.  entered 
into  possession.  Held,  that,  though  the  40!.  a  year,  since  it  was 
charged  in  favour  of  a  person  who  had  no  légal  estate  in  the  land, 
was  not  a  rent  reserved  at  common  law,  still  it  was  well  created  as 
a  rent  by  the  limitation  of  a  use  :  Œlàei-ison  v.  Richards  (1859), 
4  H.  &  N.  277  ;  (1860),  5  H.  &  N.  453. 

Covenant  by  a  father  on  the  marriage  of  his  son  not  to  alienate,  (2)  Uses  not 
but  that  the  lands  shall  descend  to  the  use  of  the  son  and  the  heirs  ™^^^' 
maie  of  his  body.     Held,  no  use  was  created:  Anon.   (1561),   1 
Anders.  25,  pi.  55;    Bendl.  &  D.  121,  pi.  153;  Benl.  9,  pi.  83; 
3  Léon.  6,  pi.  xviii.,  where  it  is  stated  that  the  father  was  cestui  que 
use  in  tail. 

A  father  seised  in  fee  of  lands  covenanted  in  considération  of  the 
marriage  of  his  daughter  that  he  would  suffer  20Z.  annually  to 
descend,  go,  and  remain  to  the  daughter  and  her  husband  and  the 
heirs  of  their  bodies.  Held,  that  for  want  of  certainty  no  use  was 
created:  Anon.  (1582),  Moore  122. 

Tenant  in  tail,  for  considérations  sufficient  to  raise  a  use,  cove- 
nanted that  after  his  own  death  the  lands  should  remain  to  the  use 
of  his  son  John  and  the  heirs  maie  of  his  body,  and  afterwards  his 
wife  died  and  the  tenant  in  tail  married  again  and  died;  in  an 
action  by  the  widow  for  dower  it  was  held  that  no  use  was  raised 
by  the  covenant:  Blytheinan  v.  Blyiheman  (1592),  1  And.  291, 
ca.  ccxcix.  ;  Cro.  Eliz.  280. 

Covenant  by  a  man  seised  of  land,  on  the  marriage  of  his  son, 
that  the  land  shall  after  his  death  remain  and  be  to  his  son  and 
his  intended  wife  and  the  heirs  of  the  son,  to  the  use  of  the  son 
and  his  intended  wife  and  to  the  heirs  of  the  son.  Held^  no  use  : 
Bv^kley  v.  Simonds  (1622),  Winch.  59  ;  S-  C.  sub  nom.  Buckler  v. 
Symons,  22  Viner,  p.  211,  Uses  (0.  4),  pi.  1  ;  2  KoU.  Abr.  788. 

Covenant,  bargain  and  sale  for  value  (not  enrolled)  by  Margaret 
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Transmata- 
tion  of  use 
intoseisin. 


CMtui  que  use 
oannot  naye 
greater  estate 
than  grantee. 


Foster  that  her  eldest  son  shoald  bave  certain  land.  Held,  tbat 
the  son  took  no  estate  for  the  deed  coald  not  operate  by  waj  of  use, 
"  for  tbe  intent  of  tbe  parties  appears  on  tbe  face  of  tbe  deed  tbat 
it  sbould  not  operate  by  way  of  use,  and  tbis  is  tbe  common  rule 
tbat  a  use  cannot  arise  against  tbe  intent  of  tbe  parties,  as  tbat  is 
tbe  great  director  of  uses:'*  Foster  v.  Foster  (1662),  Sidf.  82; 
1  Lev.  66  ;  Sir  Tbos.  Kaym.  48;  1  Keb.  160,  226,  274. 

Tbere  was  at  one  time  a  doctrine  tbat  deeds  to  uses  were  to  be 
construed  differently  from  common  law  conveyances  :  see  1  Sanders, 
Uses,  cb.  2,  s.  4,  pp.  122  et  seq.  (6tb  éd.),  and  tbe  cases  tbere  cited  ; 
but  sucb  doctrine  bas  been  long  since  abandoned  ;  4  Cruise  Dig. 
tit.  xxxii.  cb.  19,  ss.  62  et  seq. 

Wbere  a  deed  contains  a  déclaration  of  uses,  the  légal 
seisin  is,  under  tbe  Statuts  of  Uses,  transferred  from 
tbe  grantee  to  the  person  who  bas  tbe  use  for  the 
estate  mentioned  in  the  use. 

"  Wbere  any  person  or  persons  .  .  .  sball  happen  to  be  seised 
of  and  in  any  .  .  .  bereditaments  to  tbe  use,  confidence,  or  trust 
of  any  otber  person  or  persons  •  .  .  in  every  sucb  case  .  .  .  sucb 
person  and  persons  tbat  bave  .  .  .  any  sucb  use,  confidence,  or  trust 
sball  from  bencefortb  stand  and  be  seised  deemed  and  adjudged 
in  lawful  seisin,  estate  and  possession  of  and  in  tbe  same  .  .  . 
bereditaments  .  .  .  of  and  in  sucb  like  estâtes  as  tbey  bad  or 
sball  bave  in  use,  trust,  or  confidence  of  or  in  tbe  same,  and 
tbat  tbe  estate,  rigbt,  title  and  possession  tbat  was  in  sucb  person 
or  persons  tbat  .  .  .  sball  be  seised  of  any  .  .  .  bereditaments  to 
tbe  use,  confidence,  or  trust  of  any  sucb  person  or  persons  .  .  . 
be  from  bencefortb  clearly  deemed  or  adjudged  to  be  in  bim  or 
tbem  tbat  .  .  .  bereafter  sball  bave  sucb  use,  confidence,  or  trust 
after  sucb  quality,  manner,  form,  and  condition  as  tbey  bad  before 
in  or  to  tbe  use,  confidence,  or  trust  that  was  in  tbem  :  "  27 
Hen.  VIII.  (1635),  c.  10,  s.  1. 

Tbe  cestui  que  use  of  course  bas  sucb  estate  only  as  is  limited  to 
bim  under  tbe  uses,  for  tbe  Statute  so  provides  ;  but  furtber,  inas- 
much  as  tbe  use  is  fed  out  of  tbe  estate  of  tbe  grantee  to  uses,  it 
foUows  tbat — 

Wbere  the  grantee  to  uses  and  cestui  que  use  are  not 
the  same  person,  and  the  estate  of  the  grantee  to  uses  is 
less  than  the  estate  declared  by  the  uses,  the  latter  will 
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détermine  with  the  former  :  1  Sand.  Uses,  ch.  2,  s.  2  (5), 
p.  107  (5th  éd.). 

"  Where  an  estate  is  Hmited  to  one,  and  the  use  to  a  stranger, 
there  the  use  shall  not  be  more  than  the  estate  out  of  which  it  is 
derived  :  "  Jenkins  v.  Young  (1631),  Cro.  Car.  280;  Sir  Wm.  Jones, 
253  ;  Meredith  v.  Joans  (1631),  Cro.  Car.  244. 

Land  given  to  two,  habendum  to  them  for  the  term  of  their  lives 
and  that  of  the  longer  liver  of  them,  to  the  use  of  A.  for  the  term 
of  his  life.  Held,  that  the  estate  of  A.  determined  on  the  death  of 
the  survivor  of  the  two  :  Shep.  Touch.  106  ;  Anon.  (1560),  Dy. 
186  a,  pi.  1. 

The  rule  does  not  apply  where  the  grantee  to  uses  is  also  the  itcestuique 

j^  '  use  same  as 

cestaïqmuse.  grantee  hehas 

Gift  of  land  to  husband  and  wife,  habendum  to  husband  and  tbe  estate 
'wife  to  the  use  of  them  and  the  heirs  of  their  bodies.  Held^  that  oses. 
they  took  an  estate  tail,  on  the  ground  that  it  was  not  a  use 
executed  by  the  Statute,  in  which  case  the  estate  given  by  the  use 
could  not  be  more  than  the  estate  out  of  which  it  was  derived,  but 
'was  a  limitation  of  the  estate  to  them  and  the  heirs  of  their  two 
bodies,  and  they  were  in  by  the  common  law  :  Jenkins  v.  Young 
(1681),  Cro.  Car.  280;  W.  Jo.  258,  pi.  3  ;  ^.C.suh  nom.  Meredith 
V.  JoanSy  Cro.  Car.  244;  see  also  Younge  v.  Dymock  (1631),  Dy. 
186  a,  pi.  1,  note. 

There  is  some  différence  of  opinion   as  to  whether,  where  a   Limitation  in 
limitation  is  made  in  tail  to  uses,  the  uses  will  take  effect  or  not.   ^^  ^  '*®^* 

The  learning  on  this  question,  which  is  now  of  but  little  import- 
ance, will  be  found  in  Co.  Litt.  19  b;  Shep.  Touch.  516;  Bac.  Law 
Tracts  (8vo  éd.  1737),  p.  347  ;  1  Sand.  Uses,  ch.  1,  s.  6  (2),  p.  28;  and 
ch.  2,  s.  2  (1),  p.  87  (5th  éd.)  ;  Jenk.  195  ;  1  Cruise,  350  ;  2  Prest, 
Conv.  265;  CromwelVs  Case  (1601),  2  Eep.  69  a  at  p.  78  a  ;  Coxvjper, 
Cooper  or  Carier  v.  Frankline,  Franklin^  Frardin,  or  Frankling,  or 
Franklin' s  Case  (1616),  3  Buis.  184  ;  Cro.  Jac.  400;  1  EoU.  Eep. 
882,  384  ;  Moore  848  ;  Godb.  269  ;  Viner,  Uses,  C,  pi.  (2),  pi.  (8). 
The  analogous  question  as  to  what  is  the  effect  of  a  covenant  by 
tenant  in  tail  to  stand  seised  to  uses  is  discussed  in  Machil, 
Machel  or  MacheU  v.  Clerk  or  Clarke  (1702),  7  Mod.  18;  llMod. 
19  ;  Ld.  Eaym.  778  ;  Holt,  615  ;  2  Salk.  619,  Com.  Eep.  119  ;  and 
the  cases  there  referred  to. 

Where  in  a  conveyance  at  common  law  to  A.,  uses  if  grantee  and 
are  declared  on  A. 's  seisin  in  faveur  of  A,  himself,  A,  is  the^T*^ 
in  by  the  common  law,  not  by  the  Statute  of  Uses,  j^'^^^on 
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law  anless  he 
takesa 
smaller  estate 
by  the  uses. 


Bxamples 
where  the 
estâtes  were 
the  same. 


unless  the  estate  declared  in  A.'s  favour  by  the  uses  is 
less  than  that  which  A.  takes  at  common  law  ;  in  which 
case  the  uses  are  executed  by  the  Statute  :  Sand.  Uses, 
ch.  2,  s.  2  (2),  pp.  89  et  seq.  (5th  éd.)  ;  Bac.  Law  Tracts 
p.  351  (8vo  éd.  1737). 

Fine  levied  with  déclaration  of  use  to  the  conusee  and  his  heire. 
Held,  that  he  was  in  at  common  law,  not  by  the  Statute  :  Long  v. 
Buckerid/je  (1718),  1  Stra.  106;  and  per  Holt,  C.J.,  Altham  v. 
Angleaey  (1709),  Gilb.  Eq.  16  ;  S.  C.  sub  nom.  Anglesey  v.  Altham^ 
2  Salk.  676. 

A.,  B.,  and  C,  being  tenants  in  common  in  tail,  B.  released  to 
A.  and  G.  and  their  heirs  his  share,  habendum  to  them,  tbeir  heirs 
and  assigns,  as  tenants  in  common,  and  not  as  joint  tenants,  to  tbe 
use  of  them,  their  heirs  and  assigns.  It  was  admitted  that  though, 
if  the  use  had  been  executed  by  the  Statute,  they  would  bave  been 
joint  tenants,  yet,  as  they  were  in  at  common  law,  they  took  as 
tenants  in  common:  Doe  d.  Hutchinson  v.  Prestwidge  (1816),  4 
M.  &  S.  178. 

M.,  a  tenant  in  tail  in  possession  of  real  estate,  executed  a  deed 
inrolled  as  a  disentailing  assurance,  by  which  he  granted  it  to  A. 
and  B.  and  their  heirs,  free  from  ail  his  estâtes  tail,  to  the  use  of 
A.  and  B.  and  their  heirs,  in  trust  for  the  grantor.  A.  and  B.  did 
not  exécute  the  deed,  and  subsequently  executed  a  disclaimer. 
Heldy  that  the  disentailing  deed  operated  at  common  law,  not  under 
the  Statute,  and  therefore  was  rendered  inoperative  by  the  dis- 
claimer :  Peacock  v.  Eastland  (1870),  L.  K.  10  Eq.  17. 

A.,  seised  in  fee,  by  indenture  grants  a  rent-charge  to  "  B.,  C, 
D.,  and  their  heirs,"  habendum  "  unto  thesaid  B.,  C,  and  D.,  their 
heirs  and  assigns,  to  the  use  of  the  said  B.,  C,  and  D.,  their  heirs 
and  assigns  for  ever,  as  tenants  in  common  and  in  equal  shares." 
Held,  that  the  use  being  spécifie,  and  not  inconsistent  with  the 
habendum,  the  whole  habendum  must  be  read  as  spécifie,  and, 
so  read,  the  deed  operated  as  a  grant  at  common  law,  not  under 
the  Statute  of  Uses.  Grove,  J.  (at  p.  289),  said,  "  If  the  estate  is 
changed  the  use  is  executed  by  the  Statute  ;  if  the  estate  is  the  same, 
the  grant  takes  effect  by  the  common  law:  '*  Oiiyie's  Case  (1872), 
L.  K.  8  C.  P.  281. 

Grant  **  unto  and  to  the  use  of  A.  in  fee  simple,"  "  a  conveyance 
in  such  a  form  as  this  bas  been  repeatedly  held  to  operate  at  com- 
mon law  and  not  under  the  Statute  of  Uses  :  "  per  Stirling,  L.J., 
Savill  Brothers,  Limited  v.  BetheU,  [1902]  2  Ch.  528  at  p.  540. 
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FeoSment  in  considération  of  a  sum  paid  by  the  feoffees,  haben-  Examples 
dum  to  the  feoffees  and  their  heirs  for  ever,  to  the  use  of  the  œtat^^ere 
feoffees  for  ever  ;  with  a  clause  of  warranty  to  the  feoffees,  their  différent, 
heirs  and  assigns  informa  praedictâ.     Held,  that  they  took  for  life 
only  :  WUkes  v.  Leuson  (1559),  Dy.  169  a,  pi.  21. 

Release  by  freeholder  to  a  copyholder  "  unto  the  said  J.  S.,  haben- 
dum  unto  J.  S.  and  G.  S.,  their  heirs  and  assigns,  to  the  use  of  J.  S.  and 
G.  8.,  their  heirs  and  assigns  for  ever."  Held,  that  though,  as  G.  S. 
was  not  named  in  the  premises,  he  could  take  nothing  in  the  haben- 
dum,  yet  the  use  iimited  to  J.  S.  and  G.  S.  and  their  heirs  is  good. 
Sammes'  Case  (1609),  18  Eep.  54  ;  Ley,  11.  And  it  was  said,  Ibid. 
at  p.  56,  ''if  a  man  maketh  a  feoffment  in  fee  to  one,  to  the  use 
of  him  and  the  heirs  of  his  body;  in  this  case,  for  the  beneât  of 
the  issue,  the  Statute  according  to  the  limitation  of  the  uses,  divests 
the  estate  vested  in  him  by  the  common  law,  and  exécutes  the  same 
in  himseif  by  force  of  the  Statute,  and  yet  the  same  is  out  of  the 
words  of  the  Statute  of  27  Hen.  VIII.,  which  are,  where  any  person, 
&c.,  stand  or  be  seised,  &c.,  to  the  use  of  any  other  person  ;  and 
hère  he  is  seised  to  the  use  of  himseif  ;  and  the  other  clause  is, 
where  divers  and  many  persons,  &c.,  be  jointly  seised,  &c.,  to  the 
use  of  any  of  them,  &c.  ;  and  in  this  case  A.  is  sole  seised  :  but  the 
Statute  of  27  Hen.  YIU.  hath  been  always  beneficially  expounded,  to 
satisfy  the  intention  of  the  parties,  which  is  the  direction  of  the 
use  according  to  the  rule  of  the  law.  So  if  a  man,  seised  of  lands 
in  fee  simple,  by  deed  covenants  with  another,  that  he  and  his  heirs 
will  stand  seised  of  the  same  land,  to  the  use  of  himseif  and  the 
heirs  of  his  body,  or  unto  the  use  of  himseif  for  life,  the  remainder 
over  in  fee  ;  in  that  case,  by  the  opération  of  the  Statute,  the 
estate  which  he  hath  at  the  common  law  is  divested,  and  a  new 
estate  vested  in  himseif,  according  to  the  limitation  of  the  use:'' 
see  also  Watts  v.  Ogneli  (1607),  Cro.  Jac.  192  ;  Noy,  124  ;  Reading  v. 
Narris  (1600),  Dy.  200  a,  note. 

Fine  levied  to  the  use  of  C.  and  his  heirs  till  a  marriage  should 
take  effect,  and  then  to  the  use  of  the  wife,  remainder  to  the  use  of 
the  conusees  and  their  heirs  during  the  life  of  C,  in  trust  to  pré- 
serve contingent  remainders,  and  that  they  should  permit  him  to 
receive  the  profits,  then  to  the  use  of  G. 's  first  and  other  sons  by  a 
certain  wife  in  tail,  then  to  the  use  of  the  heirs  maie  of  G.'s  body 
with  remainders  over.  Held,  that  the  conusees  took  by  the  Statute 
of  Uses,  "  because  the  limitation  of  the  use  is  différent  from  the 
estate  of  the  land,  as  where  a  feoffment  is  made  to  the  use  of  the 
feoffee  for  life,  remainder  to  J.  S.,  the  feoffee  is  in  by  the  Statute. 
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Feoffment  to  A.  and  his  heirs,  to  the  use  of  A.  and  B.,  and  his 
heirs»  they  are  joint  tenants;  the  différence  is  that  where  the  last 
fee  simple  of  the  use  is  limited  to  him  who  hath  the  estate  in  the 
land,  he  is  in  by  the  common  iaw,  as  in  the  case  Inst.  22  b, 
where  a  feoffment  is  to  the  use  of  the  feoffor  in  tail,  and  after  to 
the  use  of  the  feoffee  in  fee  :  *'  Tipping  or  Tippin  v.  Cosins,  Cosin, 
Cozens  or  Coson  (1694),  Comb.  812  ;  Carth.  272;  4  Mod.  380  ;  Holt, 
731  ;  1  Ld.  Eaym.  38. 

The  Statute  of  Uses  only  opérâtes  to  transmute  one  use  into  a 
légal  estate.  Ail  uses  declared  upon  the  first  use,  other  than  rents 
issuing  thereout,  are  équitable  estâtes  or  trusts. 

This  proposition  is  often  compendiously,  though  somewhat 
inaccurately,  expressed  in  the  words — 

^Z^  ^^  ^  ^®^  cannot  be  limited  on  a  use  :  1  Sand.  Uses  ch.  2, 

s.  8  (6),  p.  275  (5thed.). 

The  proposition  is  applied  even  where  the  iirst  use  is  in  faveur 
of  the  grantee  himself,  for  although  he  is  in  by  the  common  law 
and  not  by  the  Statute,  "  he  is  in  of  the  estate  clothed  with  the 
use,  which  is  not  extinguished,  but  remains  in  him  :  "  per  Bayley,  J., 
Doe  à.  Lloyd  v.  Passingham  (1827),  6  B.  &  C.  305  at  p.  814  ;  and 
^'  they  take  that  seisin  to  the  use  of  themselves,  and  not  to  use 
of  another,  in  which  case  alone  the  use  is  executed  by  the  Statute  :  " 
per  Holroyd,  J.,  Ibid.  at  p.  316. 

One  infeoffed  his  two  sons  to  the  use  of  himself  for  life,  after  to 
the  use  of  them  and  their  heirs  ad  ultimam  voluntatem  suam  perim- 
plendam,  and  afterwards  devised  in  fee.  Heldy  at  law,  that  the 
devisee  should  not  hâve  the  land,  because  a  use  cannot  be  limited 
on  a  use,  so  that,  '*  when  he  limits  it  to  the  use  of  his  sons  and 
their  heirs,  he  cannot  afterwards  limit  it  to  the  uses  of  his  last 
will:  '*  Girlandv.  Sharp  (1595),  Cro.  Eliz.  382. 

By  marriage  settlement  lands  were  conveyed  to  trustées  and  their 
heirs  to  the  use  of  them  and  their  heirs  to  the  use  of  the  hus- 
band  for  life,  remainder  to  the  use,  &c.  Held,  that  the  use  and 
légal  estate  were  vested  in  the  trustées,  and  the  limitations  to  the 
husband,  &c.,  were  but  trusts:  Lady  Whetstone  v.  SainUhury 
(1728),  2  P.  Wme.  146. 

Conveyance  by  lease  and  release  to  W.  and  E.  and  their  heirs, 
habendum  unto  W.  and  E.,  their  heirs  and  assigns,  to  the  use  of  W. 
and  E.,  their  heirs  and  assigns,  to  the  uses,  &;c.  Held,  that  W. 
and  E.  took  the  légal  estate,  and  that  the  uses  folio wing  gave 
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eqnitable  interests  only:    Doe  d.  Uoyd  v.  Passingham  (1827),  6 
B.  &  C.  805. 

Inasmuch  as  a  grantee  under  a  bargain  and  sale  only  gets  the  no  uses  under 
seisin  by  virtue  of  the  Statute  of  Uses,  it  follows  that  ail  uses  ^^gainsand 
declared  by  such  an  instrument  are  équitable  estâtes  or  trusts,  the 
opération  of  the  Statute  being  exhausted  in  conferring  a  légal  estate 
on  the  bargainee  :  Shep.  Touch.  p.  510. 

Bargain  and  sale  for  value  enrolled,  "  to  G.,  habendum  to  G.  and 
his  heirs,  to  the  use  of  J.  for  life,  remainder  to  the  use  of  G.  and 
the  heirs  of  his  body,  remainder  to  the  use  of  the  heirs  of  J."  Held, 
that  the  limitation  of  uses  was  void  at  law  :  TyrreVs  Case  (1557)9 
2  Dy.  155  a,  pi.  20. 

Where  land  is  limited  to  the  use  of  Â.  and  his  heirs,  yielding  a  To  ose  of  A., 
rent  to  B.  and  his  heirs,  the  rent  is  well  created  by  way  of  use  to  B.  °^  '^^ 
under  the  Statute:  Lord  CromweWs  Case  (1601),  2  Kep.  69  a. 

''  It  is  quite  true  no  use  in  the  law  can  be  created  after  a  use. 
In  a  conveyance  to  A.  and  his  heirs  to  the  use  of  A.  and  his  heirs 
the  Statute  opérâtes  upon  the  use  and  exhausts  its  opération,  and 
ail  bénéficiai  estâtes  in  the  land  itself  declared  upon  such  a  seisin 
are  équitable  estâtes  or  trusts  ;  but  this  is  not  so  with  a  rent,  it  is 
a  new  estate.  It  is  fed  out  of  the  seisin  of  A.  and  his  heirs,  and  is 
a  légal  estate  by  virtue  of  the  Statute  of  Uses.  It  is  precisely  the 
same  case  as  a  rent  declared  out  of  the  estate  of  the  bargainee  upon 
a  bargain  and  sale.  He  is  seised  by  virtue  of  the  Statute,  the  use 
of  himself  is  the  first  use,  and  any  bénéficiai  estate  declared  upon 
his  seisin  is  a  trust  :  Shep.  Touch.  p.  510;  but  a  rent  may  be  declared 
ont  of  his  estate  and  will  not  be  deemed  a  use  upon  a  use  :  Lord 
8t  Leonard's  Note  to  Gilbert  on  Uses,  p.  847  "  ;  per  Martin,  B., 
GUbertson  v.  Richards  (1859),  4  H.  &  N.  277  at  p.  297.  The  case 
was  affirmed  on  appeal  (1860),  5  H.  &  N.  458. 

The  Statute  of  Uses,  moreover,  does  not  transmute  ail  primary 
uses  into  légal  estâtes,  eveu  if  the  words  use,  confidence  or  trust, 
which  are  the  words  used  in  the  Statute  of  Uses,  or  any  of  them, 
are  or  is  used,  for — 

Where  the  légal  estate  is  vested  at  Common  Law  in  aranteesi 
trustées,   on  trusts  for  the  benefit  of  another  which  esute^thej 
require  the  active  performance  by  them  of  some  duties,  {^ ^ora! 
such  as  to  pay  the  rents  and  profits  to  another,  to  pay 
debts,  to  keep  in  repair,  or  the  like,  they  retain  the 
légal  estate  ;  but,  on  the  other  hand,  if  they  hâve  no 
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active  dutîes  to  perfonn,  but  merely  to  allow  another 
to  receive  the  rents  and  profits,  that  other  takes  the 
légal  estate  :  see  Shep.  Touch.  506,  527  ;  Lewin  on 
Trusts,  c,  12,  s.  1,  p.  229  (llth  éd.). 

Feofifment  in  fee  to  the  use  of  the  feoffor  for  life,  and  after  his 
decease  that  A.  should  take  the  profits  ;  the  nse  is  executed  in  A. 
But,  on  the  contrary,  if  he  said  that  after  his  death  the  feoffees 
should  receive  the  profits  and  pay  them  to  A.,  the  use  would  not 
be  executed  in  A.,  because  he  could  only  hâve  the  profits  by  the 
hands  of  the  feoffees  :  Bro.  Abr.,  Feffements  al  Uses,  840,  pi.  52, 
citing  Y.  B.  86  Hen.  VIII.  (1544),  but  the  case  has  not  been  traced. 
Conveyance  in  a  marriage  settlement  to  B.  and  J.  and  their  heirs 
upon  the  trusts  and  for  the  uses,  &c.,  that  is  to  say,  in  trust  for  F. 
(the  intended  husband)  and  his  heirs  till  the  marriage,  and  then  in 
trust  to  permit  and  suffer  M.  (the  intended  wife)  and  her  assigne 
during  her  life,  and  not with standing  her  coverture,  to  receive  and 
take  the  issues  and  profits  thereof  to  and  for  her  and  their  own  sole 
and  separate  use  free  from  the  debts,  control,  and  engagements  of 
P.,  and  her  receipts  alone  notwithstanding  coverture  to  be  good 
and  sufficient  discharges  for  the  same,  and  after  her  death  in  trust 
for  P.  and  his  assigns  for  life,  and  after  the  death  of  the  survivor, 
in  trust  for  the  children  of  P.  by  M.  as  they  should  appoint  P.  and 
M.  appoint  to  such  uses  as  their  son  F.  should  appoint;  F.  appoints 
the  remainder  in  fee.  Held,  on  ejectment  after  the  deaths  of  P. 
and  M.,  that  ail  the  estâtes  of  the  beneficiaries  under  the  settle- 
ment, with  the  possible  exception  of  that  of  M.,  were  légal  :  Nash 
V.  Ash  (1862),  1  H.  &  C.  160. 
Limitations  In  the  case  last  cited  it  was  not  necessary  to  détermine  the 
B»e*o?^iTied  ^*^^^®  ^^  ^^^  estate  of  the  wife,  but  the  following  case  shows  the 
woman.  distinction  between  a  mère  trust  for  the  separate  use  of  a  married 

woman  during  her  life,  which  gives  her  the  légal  estate,  and  a 
trust  to  pay  the  rents  to  her  for  her  separate  use  during  her  life, 
which  leaves  the  légal  estate  in  the  trustées. 

Conveyance  by  settlement  (lease  and  release)  on  marriage  to 
trustées  and  their  heirs  to  the  use  of  A.,  the  intended  wife,  her 
heirs  and  assigns  till  the  marriage,  and  afterwards  in  trust  for 
A.  and  her  assigns  during  her  life,  for  her  own  sole  and  separate 
use  independent  of  the  intended  husband,  his  debts,  control,  and 
engagements,  with  remainders  over.  Held,  that  the  wife  took  the 
légal  estate.  Parke,  B.,  said,  **  We  cannot  collect  clearly,  from  the 
words  of  the  deed,  that  they  intended  to  give  the  trustées  an  active 
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trust,  to  exclude  the  husband  from  control,  by  giving  the  estate  to 
the  trustées  in  order  to  pay  over  the  rents  and  profits  to  the  wife. 
The  limitation  to  her  sole  and  separate  use  is  therefore  void  at  law, 
and  the  use  is  executed  in  the  wife  although  the  husband  is  a 
trustée  for  her  in  equity  :  "  Williams  v.  Waters  (1845),  14  M.  &  W. 
166,  at  p.  178.  See  the  remarks  on  this  case  m  Williams  on 
Settlements,  58. 

There  does  not  seem  to  be  any  case  on  a  deed  where  the  trust  "Pay  toor 
was  "  to  pay  unto  A.  or  permit  and  suffer  A.  to  receive  ''  the  rents.  Œe^ 
In  Doe  d.  Leicester  v.  Biggs  (1809),  2  Taunt.  109,  where  thèse  words 
occurred  in  a  will,  it  was  held  that  they  gave  the  légal  estate  to  the 
cestui  que  trusta  on  the  ground  that  the  words  "  permit  and  suffer  " 
foUowed  the  words  "to  pay  unto,"  and  that  where  there  is  a 
repugnancy,  the  first  words  in  a  deed,  and  the  last  words  in  a  will, 
prevail.  See  also  Baker  v.  White  (1875),  L.  K.  20  Eq.  166  ;  and  Re 
Adams  and  Peiry's  Contracta  [1899]  1  Ch.  554.  If  this  reasoning 
holds  good,  thèse  words  occurring  in  a  deed  would  leave  the  légal 
estate  in  the  trustées. 

"  Where  the  trust  is  *  to  pay  unto  or  permit  and  suffer  a  person 
to  receive  *  the  rents,  as  the  former  words  would  create  a  spécial 
trust  and  the  latter  would  be  construed  a  use  executed  by  the 
statute,  the  Court  holds,  for  want  of  a  better  reason,  that  the 
former  or  latter  words  shall  prevail,  as  the  instrument  in  which 
they  are  found  happens  to  be  a  deed  or  a  will  :  *'  Lewin  on  Trusts, 
c.  12,  s.  1  (7),  p.  231  (llth  éd.).  But  ail  the  cases  cited  are  cases 
on  wills. 

The  légal  estate  limited  to  trustées  will  not  be  enlarged  Legai  estate 
or  diminîshed  by  the  circumstance  that  the  nature  of  the  enlarged  or  ^ 
trusts   requires   a   larger,  or  would  be   satisfied   by  a  by^nato^of 
smaller,  estate,  ^"^*«- 

The  uses  of  a  fine  were  declared  to  be  to  the  use  of  S.  for 
life,  remainder  to  the  use  of  L.  and  E.  and  their  hoirs  during  the 
life  of  S.,  in  trust  to  support  contingent  remainders,  remainder  to 
the  use  of  H.  for  life,  remainder  to  the  use  of  L.  and  E.  and  their 
heirs,  in  trust  to  support  contingent  remainders,  with  remainders 
over  in  tail,  with  remainder  to  such  uses  as  H.  should  appoint. 
Held,  that  the  second  limitation  to  L.  and  E.  gave  them  an  esfcate 
in  fee  simple  :  Venables  v.  Moiiis  (1797),  7  T.  E.  842,  488  ;  and  see 
the  remarks  of  Lord  Kenyon,  C.J.,  in  Doe  d.  Lee  Compère  v.  Ilicks 
(1797),  7  T.  E.  433  at  p.  437,  where  he  says  that  it  was  necessary 

B.D.  24 
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that  the  fee  should  be  in  the  trustées  so  as  to  support  any  contingent 
remainders  limited  under  the  power  ;  and  Sir  William  Grant,  in  Curtis 
V.  Price  (1805),  12  Ves.  89  at  p.  100,  seems  to  hâve  adopted  the  same 
view,  but  *'  in  Wykham  y.  Wpkham  (1811),  18  Ves.  395  at  p.  422, 
Lord  Eldon  ecarcely  seems  to  agrée  with  Sir  William  Grant  in  that 
\'iew  of  Venables  v.  Morris  **  per  Wood,  V.-C,  Lewis  v.  Rees  (1856), 
3  K.  &  J.  132  at  p.  189,  and  see  p.  142. 

The  uses  of  a  recovery  were  declared  to  be  to  the  use  of  trustées, 
their  heirs  and  assigns,  during  the  life  of  S.,  in  trust  to  pay  the 
rents  as  she  should,  notwithstanding  coverture,  appoint,  with 
remainder  to  the  use  of  her  children  as  she  should  appoint,  and  in 
default  to  the  use  of  the  children  as  tenants  in  common  in  tail 
with  cross  remainders.  Held,  that  the  estate  pur  autre  vie  of  the 
trustées  could  not  be  considered  as  commensurate  with  the  limita- 
tions of  the  settlement.  Heath,  J.,  said,  '*  There  is  a  distinction 
between  limitations  by  settlement  and  limitations  by  will  ;  in  the 
latter  case  they  are  construed  according  to  the  intention  of  the 
testator,  and  then  the  trustées,  under  a  limitation  of  this  sort, 
might  be  considered  as  having  an  estate  commensurate  with  the 
subséquent  limitations;  but  that  mode  of  construction  cannot  be 
applied  to  a  limitation  by  settlement  :  "  Blaker  v.  Anscombe  (1804), 
1  Bos.  &  Pul.  N.  K.  25. 

Power  in  a  will  for  tenants  for  life  to  appoint  to  trustées,  upon 
trust  to  raise  and  pay  a  jointure.  The  tenant  for  life  by  deed 
appointed  to  trustées  to  hold  to  them  and  their  heirs,  upon  trust 
to  raise  and  pay  the  jointure.  The  Court  of  King's  Bench  certified, 
on  a  case  sent  from  Chancery,  that  the  trustées  took  an  estate  in 
fee  simple:  Wi/kham  v.  Wykham  (1809),  11  East,  458.  The  Court 
of  Common  Pleas  was  of  opinion  that  the  trustées  took  no  estate  : 
Wykham  v.  Wykham  (1810),  3  Taunt.  316.  Held,  by  the  Court  of 
Chancery,  that  they  took  an  estate  in  fee  simple  :  Wykham  v. 
Wykham  (1811),  18  Ves.  395.  Lord  Eldon,  C,  said  (at  p.  420),  *'  If 
you  look  to  the  executing  instrument  itself,  it  purports  to  be  a 
grant  in  fee  ;  and  it  is  a  deed.  It  purports  to  be  a  grant  in  fee  for 
purposes  certainly  not  requiring  a  fee,  but  still  it  purports  to  be  a 
grant  in  fee  ;  and  it  is,  I  think,  difBcult  to  maintain  that,  if  a  man 
does  more,  by  using  words  which  hâve  a  légal  effect,  than  is  neces- 
sary  to  exécute  the  purpose  he  profeases  to  exécute,  the  circumstance 
that  he  uses  those  words  of  larger  légal  eiTect  than  is  required,  and 
his  purpose,  shall  eut  down  the  lejzal  effect  of  the  words  in  a  deed." 

Conveyance  in  marriage  settlement  to  B.  and  his  heirs,  to  the 
uses  following,  that  is  to  say,  to  the  use  of  C.  for  life,  remainder 
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to  the  use  of  bis  widow  for  life,  remainder  (in  the  events  that 
happened)  to  the  nse  of  B.,  his  hoirs  and  assigns,  on  trnst  to  take 
the  rents  and  pay  them  to  M.  for  life  for  her  separate  use,  remainder 
as  M.  shall  by  wiil  appoint  ;  in  default  to  the  use  of  the  heirs  and 
assigns  of  M.  Held,  that  nothing  in  the  deed  eut  down  the  légal 
estate  in  fee  given  to  B.  :  Cooper  y,Kpnock  (1872),  L.  E.  7  Ch.  898. 

To  the  last  stated  rule,  however,  there  is  one  exception,  viz.  : —     Exception. 

Where  there  is  a  limitation  to   trustées  and  their  Limitation  to 
heirs  generally,  and  the  object  of  that  limitation  ceases  theîrheirecut 
with  the  life  of  the  tenant  for  life,  and  there  is  a  sub-  ii^°ation  to 
sequent   limitation  to   the   same    trustées   of   a  term,  <^**em  of  tem. 
inasmuch   as   they  cannot  take  the  term  if  they  take 
an  estate  in  fee  simple  absolute  by  the  former  limitation, 
such  limitation   will    be    eut   down  to   an  estate    pur 
autre  vie. 

Conveyance  to  P.  and  J.  and  their  heirs,  to  the  use  of  M.  for  life,  Examples, 
remainder  to  the  use  of  E.  if  she  continued  unmarried,  but  if  she 
should  marry,  to  the  use  of  P.  and  J.  and  their  heirs,  on  trust  out 
of  the  rents  to  pay  an  annuity  to  E.  during  her  life,  and  with  the 
rest  of  the  rents  and  profits  to  main  tain  the  children  of  M.  and  E., 
remainder  after  the  several  deceases  of  M.  and  E.,  to  the  use  of 
P.  and  J.,  their  executors,  &c.,  for  100  years,  remainders  over. 
Held,  that  the  estate  in  fee  in  P.  and  J.  must  be  eut  down  to  an 
estate  during  the  life  of  E.,  as  the  subséquent  limitation  of  a  term 
to  them  was  ineonsistent  with  their  taking  an  estate  in  fee  simple 
absolute  :  Curtis  v.  Price  (1805),  12  Ves.  89  (see  per  Wood,  V.-C, 
Leicis  V.  Rees  (1856),  8  K.  &  J.  182  at  pp.  145,  148). 

Limitation  to  the  use  of  W.  for  life,  remainder  to  the  use  of 
N.  and  B.  and  their  heirs,  on  trust  to  préserve,  remainder  to  the 
use  of  B.  for  life,  remainder  to  the  use  of  N.  and  B.,  their  executors, 
&c.,  for  the  term  of  500  years,  remainder  to  the  use  of  J.  for  life, 
remainder  to  the  use  of  N.  and  B.  and  their  heirs  during  the  life 
of  J.,  with  remainders  over.  Held,  that  the  estate  limited  to  the 
trustées  in  fee  must  be  eut  down  to  an  estate  pur  autre  vie, 
during  the  life  of  W.  :  Beaumont  v.  Marquis  of  Salisbury  (1854), 
19  Beav.  198. 

An  attempt  bas  been  made  to  extend  this  exception  to  ail  cases  "Trustées 
where  there  is  a  limitation  to  trustées  and  their  heirs  generally  on  hdiV'^to 
trust  to  préserve  contingent  remainders  and  in  a  subséquent  part  preseire. 

24—2 
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of  the  deed  there  is  any  other  limitation  to  the  same  trustées  ;  bat 
SQch  attempt  bas  not  prevailed,  apparently  on  tbe  ground  tbat 
there  is  no  such  inconsistency  in  repeating  tbe  limitation  of  an 
estate  in  fee  simple  as  to  render  it  clear  tbat  tbe  words  could  not 
bear  tbeir  ordinary  meaning  :  Colmore  v.  TyndaU  (1828),  2  Y.  &  J. 
605  ;  Lewis  v.  Ree9  (1856),  8  K.  &  J.  182. 
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CHAPTER    XX. 

RE8ULTING   USES  AND   TRUSTS — ESTATES  BY   IMPLICATION. 

Reversion  in  Grantor  :  Resulting  Uses  to  Grantor  :  Différence  hetween 
Limitations  in  Remainder  to  Heirs  Spécial  and  to  Heirs  General 
of  Grantor  :  Resulting  Trusts  :  No  resulting  Use  or  Trust  for 
Person  other  than  Grantor:  Cross  Remainders  not  impUed: 
''Share'*:  '' Survivors''  read  "  others.** 

"  By  the  rules  of  the  common  law  applicable  to  deeds,  no  intention 
will  be  presnmed  unless  it  is  expressed  :  and  consequently  no  estate 
will  arise  unless  there  be  a  limitation  to  pass  that  estate  "  :  1  Preston, 
Est.  190,  citing  Gardner  v.  Sheldon  (1672),  Vaugh.  259  at  p.  261  ; 
and  per  Twysden,  J.,  Pybus  v.  Mitford  (1678),  2  Lev.  75  at  p.  79. 

Where  A.,  seised  in  fee,  créâtes  a  particular  estate  Reversion  in 

by  a  conveyance  operating  at  common  law,  the  reversion  ^™°^^- 
of  the  fee  simple  remains  in  A.  :  Co.  Litt.  22  b. 

Where  A.,  seised  in  fee,  conveys  the  whole  fee  simple  on  convej- 

by  a  conveyance  operating  at  common  law,  for  a  good  or  no^resuitSg 

valuable  considération,  there  is  no  resulting  use  to  A.,  ^^^^  ^^ 

even  if  no  uses  are  declared  ;  but  where  A.  conveys  the  considération 

'  ^  *'  given,  but 

whole  fee  simple  by  a  conveyance  operating  at  common  resulting  use 
law,  without  considération,  there  is  a  resulting  use  to  nocon-^ 
him  in  fee  simple,  unless  uses  are  declared  :  BechwiWs  ^ve^^except 
Case  (1589),  2  Eep.  56  b  at  p.  58  a;  Moore  196 ;   Arm-  ^â^^^"^ 
strong  d.  Neve  v.  Wolsey  (1755),  2  Wils.  19. 

The  latter  part  of  this  raie  was  différent  as  to  a  conveyance 
before  the  Statute  of  Quia  Emptores,  18  Edw.  I.  (1289)  c.  1  : 
VUlers  v.  Beamont  (1556),  Dyer,  146  a  at  p.  146  b,  pi.  71  ;  and  is 
différent  as  to  a  conveyance  in  tail  or  for  life  at  any  time,  as  the 
tenancy  created,  formed  prier  to  that  Statute  with  regard  to  the  fee, 
and  still  forms  with  regard  to  the  particular  estate,  a  sufficient  con- 
sidération :  Shep.  Touch.  522;  Vin.  Abr.  tit.  Uses,  F.  5  and  6  vol.  22, 
p.  188  ;  Villers  v.  Beamont  (1556),  Dyer  146  a  at  p.  146  b  pL  71. 
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RESULTINQ   USE   TO   GRANTOR. 


Nominal 
oonsideration. 


A  nominal  considération  is  sufficient  to  prevent  a  resulting  ose  : 
Porteras  Case  (1592),  1  Rep.  22  b  at  p.  24  a. 

The  considération  in  a  lease  is  sufficient  to  support  the  release  : 
ShortridgcY.  Lamplugh  (1702),  Holt,  621  ;  2  Salk.  678  ;  8  Salk.  887  ; 
2  Ld.  Raym.  798  ;  7  Mod.  71. 


Resulting  use 
to  grantor  of 
uses  net  dis- 
poscd  of . 


If  use  dis- 
claimed. 


Where  A.  conveys  the  whole  fee  simple  by  a  convey- 
ance  operating  at  common  law,  whether  there  is  con- 
sidération or  not,  and  uses  are  declared  which  do  not 
exhaust  the  feo  or  fail,  there  is  a  resulting  use  to  A.  of 
so  much  of  the  estate  as  the  uses  do  not  dispose  of 
effectually  :  Co.  Litt.  23  a,  271  a,  b  ;  Feame,  C.  R.  41, 
42;  Audley's  Case  (1559),  Dyer,  166  a;  4  Léon.  166, 
210  ;   Woodlifv.  Drury  (1594),  Cro,  Eliz.  439. 

If  the  grantor  îs  seised  ex  parte  materna ,  the  resulting  use  îs  of  the 
same  nature  :  Shep.  Touch.  522  ;  Y.  B.  5  Edw.  IV.  (1465),  7,  pi.  16, 
cited  in  Beckwith's  Case  (1589),  2  Rep.  56  b  at  p.  58  a,  and  in 
Chudleigh's  Case  (1588-95),  1  Eep.  120  a  at  p.  127  a,  b. 

If  the  cestui  que  use  of  a  particular  estate  disclaims,  the  remain- 
ders  are  accelerated,  unless  the  uses  arise  on  a  covenant  to  stand 
seised,  when  there  is  a  resulting  use  to  the  covenantor  :  L(yrd  Paget's 
Case  (1591),  1  And.  259, 263  ;  Moore  198  ;  1  Léon.  194,  cited  in  the 
Rector  of  Chedington's  Case  (1598),  1  Rep.  158  a  at  p.  154  a,  b. 

The  text  is  taken  from  Coke,  who  cites  Lord  PageVs  Case  as  his 
authority,  but  the  report  in  Andersen  is  not  to  the  same  effect  as, 
and  the  report  in  Moore  is  directly  contrary  to,  the  citation.  It  îs 
impossible  to  discover  from  the  report  in  Léonard  what  the 
décision  was. 

One  particular  instance  of  the  foregoing  rule  is  of  sufficient 
importance,  having  regard  to  the  rule  in  SheUeys  Case,  to  be  stated 
in  the  rule  following  : — 


Resulting  use 
to  grantor  for 
life. 


**  Where  a  use  is  limited  which  cannot  commence  till 
after  the  grantor's  decease,  and  either  no  use  is  limited 
to  take  effect  in  the  grantor's  lifetime,  or,  uses  being 
limited,  they  are  not  commensurate  with  the  grantor's 
life,  the  freehold  will  resuit  to  him,  unless  an  express 
use  be  limited  to  him  inconsistent  with  such  an  implica- 
tion :  ''  Butler's  note  to  Fearne,  C,  R.  41. 
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The  rule  is  so  f ully  discussed  in  Feame,  C.  E.  41  et  seq.,  that  it  is 
unnecessary  to  discuss  it  hère.  The  cases  cited  by  Fearne  are: 
Pibus,  Pybus  or  Bipits  v.  Mitford  or  Milford  (1674),  1  Vent. 
372;  2  Lev.  75;  1  Mod.  98,  121,  159;  3  Keb.  129,  239,  316,  338; 
Sir  ïhos.  Raym.  228  ;  Freem.  K.  B.  351,  369  ;  Penlmy  v.  Hmrell 
(1699),  2  Vern.  370  ;  2  Freem.  213,  231,  235,  258;  Adams  v.  Ter- 
tenants  of  Savage  (1703),  2  Salk.  679;  2  Ld.  Raym.  854;  liawley  v. 
HoUand  (1712),  22  Vin.  Ab.  189,  pi.  11;  2  Eq.  Ca.  Ab.  753; 
Tippin  or  Tipping  v.  Cosin,  Coson,  Cosina,  or  Cozens  (1693), 
Carth.  272  ;  4  Mod.  380;  Holt,  731;  Comb.  812  ;  1  Ld.  Raym.  33; 
EUe  or  Elie  v.  Osbom  (1717),  1  P.  Wms.  387;  2  Vern.  754; 
Southcoty  Southcote  or  Southcott  v.  StoiveU  or  Stowel  (1676),  1  Mod. 
226,  237  ;  2  Mod.  207  ;  Freem.  K.  B.  216,  225  ;  8  Keb.  704  ;  WilU 
V.  Palmer  (1770),  5  Burr.  2615  ;  2  Wm.  Bl.  687.  Mr.  Fearne  adds 
that  this  rule  flows  from  the  rule  laid  down  by  Coke  (Go.  Litt.  23  a), 
that  in  a  convenance  to  uses  without  valuable  considération  so  much 
of  the  use  as  is  undisposed  of  results  to  the  grantor. 

There  is  some  difl&culty  in  seeing  wliat  becomes  of  the  freehold  in 
cases  like  Bedfoi-d  v.  Rassell,  or  The  Earl  oj  Bedford's  Case  (1592), 
Pop.  3;  Moore,  718;  2  Anders.  197;  cited  in  ChiMeigJis  Case 
(1589-95),  1  Rep.  120  a  at  p.  130  a  ;  Godhold  v.  Freestone  (1694), 
8  Lev.  406;  Adams  v.  Tertenants  of  Savage  (1703),  2  Salk.  679; 
2  Ld.  Raym.  854;  Rawley  v.  Holland  (1712),  22  Vin.  189,  pi.  11  ; 
2  £q.  Ca.  Ab.  753,  where  the  first  use  was  to  the  grantor  himself 
for  ninety-nine  years,  and  it  was  held  that  there  was  no  resulting 
use  to  him,  notwithstanding  that  the  use  was  not  limited  away  from 
him  during  ail  his  life.     See  1  Law  (juar.  Review  p.  412. 

The  rule  is  stated  as  laid  down  in  the  notes  to  Feame,  but  it  Onlyappliea 
chould  be  observed  that  it  is  only  true  if  the  grantor  be  seised  in  ^ised  in  fec. 
fee,  and  that  if  he  be  tenant  for  life,  the  use  undisposed  of  will 
not  resuit  to  him:  Castle  v.  Dod  (1607),  Cro.  Jac.  200,  where 
it  is  stated  that  the  fact  that  the  grantee  becomes  liable  to  the 
ancient  rent  and  forfeiture  is  sufficient  considération  to  vest  the  use 
in  him. 

But  if  a  tenant  pur  autre  vie  conveys  his  estate  to  trustées  upon 
trusts  which  fail,  there  is  a  resulting  trust  for  him  and  the  original 
spécial  occupant,  if  any  :  Northen  v.  Carnegie  (1859),  4  Drew.  587. 

In  connection  with  this  subject,  Fearne  points  out  (C.  R.  51)  the  Différence 
difiference  *'  between  a  subséquent  limitation  to  the  use  of  the  heirs  ^^^Jer  to 
spécial  and  one  to  the  use  of  the  heirs  gênerai,  in  cases  where  the  heire  gênerai 
freehold  is  limited  away  from  the  grantor  during  his  life  ;   the  spécial  of 
latter  .  .  .  leaves  the  old  use  in  himself  by  way  of  reversion  "  (it  grantor. 
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RESULTING  TRUSTS  OF  PERSONALTY. 


Resulting 
trusts  of 
property 
vested  in 
trustées. 


Whether 
resnlts  as 
realty  or 
gersonalty. 


would  be  otherwise  in  limitations  contained  in  deeds  after  1883  : 
3  &  4  Will.  IV.  (1834)  c.  106,  s.  3),  "  but  the  former  is  a  contingent 
remainder  to  his  heirs  spécial — that  is,  where  the  limitation  is  by 
way  of  use  ;  for  by  a  conveyance  at  common  law  the  limitation 
to  the  heirs  spécial  of  the  grantor  would  be  void  ;  because  a  donor 
cannot  make  his  own  heir  a  purchaser,  even  of  an  estate  tail,  without 
departing  with  the  whole  fee." 

Where  a  déclaration  of  the  trusts  of  property  vested 
in  trustées  does  not  exhaust  ail  the  interest  vested  in 
them,  there  is  a  resulting  trust  of  the  nndisposed  of 
interest  to  the  settlor. 

The  authorities  for  this  proposition  are:  Langham  v.  Nenny 
(1797),  3  Ves;  467  ;  Campbell  v.  Prescott  (1808),  15  Ves.  500  ;  Hawkim 
V.  Hawkins  (1834),  7  Sim.  173;  Wihon  v.  Paul  (1836),  7  Sim. 
620  ;  Pnngle  v.  Pringle  (1856),  22  Beav.  631  ;  Anon.  (1858),  1  Giff. 
392;  WoUaston  v.  Berkeley  (1876),  2  Ch.  D.  213;  Upton  v.  Broxcn 
(1879),  12  Ch.  D.  872;  Mara  v.  Browne,  [1895]  2  Ch.  69. 

Where,  however,  fimds  were  settled  upon  trust  for  the  wife  for 
life,  and  after  her  death  for  the  husband  until  bankruptcy,  aliénation 
or  death,  which  should  first  happen,  and  after  the  decease  of  the 
survivor  of  the  wife  and  husband,  for  the  children  ;  the  husband 
became  a  liquidating  debtor  in  the  wife*s  life  ;  the  wife  subsequently 
died  ;  it  was  held  that  the  income  of  the  fund  between  the  wife*s 
death  and  the  husband's  death  belonged  to  the  children.  None  of 
the  cases  on  deeds  was  referred  to:  Re  Akeroyd'a  Settiement, 
RobertB  v.  Akeroyd,  [1893]  3  Ch.  363. 

If  the  interests  which  are  undisposed  of  are  interests  in  the 
proceeds  of  sale  of  land  directed  to  be  sold  by  the  deed,  the  settlor 
takes  such  interests  as  personalty  and  not  as  land,  even  if  the  sale 
is  not  to  be  made  during  his  life  :  Hewitt  v.  Wright  (1780),  1  Bro. 
C.  C.  86  ;  Clarke  v.  Franklin  (1858),  4  K.  &  J.  257  ;  but  if  ail  the  pur- 
poses  of  the  deed  fail,  the  land  itself  results  to  the  settlor  as  land  :  per 
Lord  Eldon,  C,  Ripley  v.  Watertvorth  (1802),  7  Ves.  425  at  p.  435; 
per  Wood,  V.-C,  Clarke  v.  Franklin  (1858),  4  K.  &  J.  257  at  p.  265. 

Where  land  is  settled  upon  trust  for  sale  (either  with  or  without 
a  power  to  postpone),  and  to  invest  the  proceeds  and  pay  the 
income  to  one  for  life  with  remainders  over,  and  no  direction  is 
given  as  to  the  application  of  the  rents  until  sale,  the  tenant  for 
life  is  entitled  to  such  rents,  though  more  than  4  per  cent,  upon 
the  purchase-money  :  Hope  v.  D'Hedouville,  [1893]  2  Ch.  361  ;  Re 
Searle,  Searle  v.  Barker,  [1900]  2  Ch.  829. 
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No  estate  or  trust  can  arise  by  implication  of  law,  and 
n6  estate  or  trust  by  way  of  resulting  use  or  trust  can 
anse  in  faveur  of  a  person  who  was  not  the  owner  of  the 
property  conveyed  by  the  deed  :  Feame,  C.  E.  49. 

Fe&rne  cites  Davies  V.  Speed  (1692),  2  Salk.  675;  4  Mod.  153;  Resu  tiDguse 
12  Mod.  88;  Carth.  262  ;  Show.  P.  C.  104;  Skin.  351  ;  Holt,  730,'  g^nt^oiS. 
where  a  husband  and  wife,  having  joined  in  a  fine  of  the  wife's 
lands  to  the  use  of  the  heirs  of  the  body  of  the  husband  begotten 
on  the  wife,  and  for  want  of  such  issue,  to  the  use  of  the  right  heirs 
of  the  husband,  Holt,  G. J.,  said,  ''  There  can  be  no  estate  for  life  to 
the  husband  by  implication,  but  the  estate  is  the  wife's,  to  which  he 
is  a  stranger  :  "  Sir  Thomas  Tipping's  Case  (1711),  çited  1  P.  Wms. 
859  (reported  sub  nom.  Tipping  v.  Pigott,  Gilb.  34  ;  1  Eq.  Ca.  Ab. 
885,  pi.  2)  ;  and  some  cases  of  devises. 

The  rule  applies  to  équitable  interests  in  personalty  :  Pringle  v. 
Pringle  (1856),  22  Beav.  631. 

In  some  of  the  cases  relating  to  resulting  uses  and  resulting 
trusts  of  personalty,  the  resulting  uses  and  trusts  are  spoken  of  as 
implied  uses  and  trusts,  but  it  is  obvious  that  such  expressions 
are  only  loose  and  inaccurate  définitions  of  resulting  uses  and 
trusts. 

When  a  father  covenants  in  bis  daughter's  marriage  settlement  Fundsdeemed 
to  pay  a  sum  as  her  portion,  it  is  considered  to  be  settled  by  Aer,  so  ^l^^      ^ 
that  any  interest  undisposed  of  results  to  her  :  Ward  v.  Dyas  (1836), 
Ll.  &  Goo.  tem.  Sug.  177  ;  Dennehy  v.  Delany  (1876),  Ir.  E.  10  Eq. 
377;   unless  a  contrary  intention  appears:  Re  Nash  (1882),  51 
L.  J.  Ch.  611  ;  30  W.  R.  406  ;  46  L.  T.  97. 

By  a  marriage  settlement  the  wife's  father  declared  trusts  of 
personalty  for  her  during  coverture^  but  no  trusts  were  declared  in 
the  event  of  her  surviving  her  husband  during  the  residue  of  her 
lifetime.  Held,  that  she  took  a  life  interest  in  the  fund  :  AUln  v. 
Crawshaij  (1861),  9  Hare,  882;  21  L.  J.  Ch.  878. 

Cross-remainders  cannot  be  implied  in  a  deed  ;  an  croas  limita- 
express  déclaration  of   intention  is  ineffective  without  ne^Hm- 
apt  words  of  limitation.  p^*^' 

"In  the  case  of  a  deed,  cross-remainders  cannot  be  implied. 
That  rule,  which  was  established  in  Cole  v.  Levingston  (  (1672), 
1  Vent.  224  ;  2  Keb.  700,  866  ;  3  Keb.  2,  where  the  limitations  are 
stated  ;  3  Keb.  36,  83),  bas  never  been  departed  from  since,  and 
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378  CROSS   LIMITATIONS   NEVER   IMPLIED. 

we  should  be  removing  the  landmarks  of  real  property  if  we  were 
to  bring  that  rule  into  question  :  "  per  Lord  Kenyon,  C  J.,  ï>oe  d. 
Tanner  v.  DorveU  (1794),  5  T.  R.  518  at  p.  621. 

See  also  note  to  Cook  v.  Geirard  (1668),  1  Wms.  Saund.  at 
p.  186  a  (éd.  1871,  vol.  1,  pp.  179  et  seq.). 

"  Of  the  gênerai  rule  '*  [that  cross-remainders  cannot  be  implîed 
in  a  deed]  "  there  is  no  doubt.  .  .  .  The  rule,  when  correctly 
understood,  is  in  truth  only  a  branch  of  the  gênerai  rule,  that  no 
estate  of  inheritance  can  be  created  by  deed  without  apt  words 
indicating  the  estate  to  be  taken;  that  is,  'hoirs'  to  create  an 
estate  in  fee,  '  heirs  of  the  body  '  to  create  an  estate  tail.  When 
lands  are  conveyed  by  lease  and  release,  or  other  assurance,  to  the 
use  of  Â.  and  B.,  as  tenants  in  common,  and  the  heirs  of  their 
respective  bodies,  Â.  and  B.  hâve  estâtes  tail,  each  in  his  own 
undivided  moiety  ;  but  it  is  clear  that  neither  of  them  has  any 
estate  tail  whatever  in  the  other's  moiety.  Let  us  suppose,  in 
order  to  put  the  case  as  strongly  as  possible  in  favour  of  cross- 
remainders,  that  the  deed  conveying  the  land  should  contain  a 
clause  expressly  stating  the  intent  of  the  parties  to  be,  that,  in 
case  A.  or  B.  should  die  without  heirs  of  his  body,  his  moiety 
should  go  over  to  the  other,  by  way  of  cross-remainder  in  tail. 
Then,  supposing  thèse  to  be  the  very  words  used,  there  could  be  no 
doubt  as  to  what  the  parties  intended  ;  but  it  is  certain  that,  in  the 
event  of  A.  or  B.  dying  without  issue,  the  intention  could  not  be 
carried  into  efifect  for  want  of  the  words  *  heirs  of  the  body,'  con- 
nected  with  the  gift  over  by  way  of  cross-remainder  ;  and  as  this 
cannot  be  done  by  any  words  except  the  words  *  heirs  of  the  body,' 
however  clearly  the  language  may  show  the  intention  of  the  parties, 
so  à  fortion  the  object  cannot  be  efifected  by  any  inference  of 
intention,  however  clearly  it  may  arise  from  the  context  :  "  per 
Pollock,  C.B.,  Doe  d.  Clift  v.  Birkhead  (1849),  4  Exch.  110  at  p.  124. 
It  will  be  remembered  that  in  deeds  executed  since  1881  the  words 
"  in  tail  "  are  sufl&cient  to  create  an  estate  tail:  Conveyancing  and 
Law  of  Property  Act,  1881  (44  &  45  Vict.  41)  s.  51. 
Examples.  Limitation  to  the  use  of  A.  and  B.  and  of  the  heirs  maies  of  the 

bodies  of  the  said  A.  and  B.  lawfully  to  be  begotten,  and  for  default 
of  such  issue  maie  of  the  body  of  either  of  them,  then  to  the  use  of 
either  of  them  having  issue  maie  of  his  body  lawfully  begotten, 
and  for  default  of  such  issue  maie  of  both  the  bodies  of  the  said 
A.  and  B.  or  either  of  them  lawfully  to  be  begotten,  over.  Held, 
that  there  were  no  cross-remainders  :  NeviU  v.  NeviU  (1617),  1 
Brownl.  à  G.  152;  1  Roll.  Abr.  837  (R.),  pl.  2. 
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Liimitation  to  the  ase  of  ail  and  every  the  daugbter  and  daughters 
o£  the  body  of  C.  on  the  body  of  M.  to  be  begotten,  share  and  share 
alike,  eqaally  to  be  divided  between  them,  and  of  the  heirs  of  the 
body  and  bodies  of  ail  and  every  such  daugbter  and  daughters  law- 
f  ully  issuing,  and  for  default  of  such  issue,  over.  Held,  that  there 
were  no  cross-remainders  :  Doe  d.  Foquett  v.  Worsley  (1801),  1 
East,  416. 

Limitation  "  to  the  use  of  ail  and  every  the  child  and  children 
of  the  said  intended  marriage,  both  sons  and  daughters  equally 
part  and  share  alike,  if  more  than  one  as  tenants  in  common  and 
not  as  joint  tenants,  and  of  the  heirs  of  the  body  and  bodies  of  ail 
and  every  such  child  and  children  lawfully  issuing  ;  and  in  case 
there  shall  be  more  children  than  one  of  the  said  intended  mar- 
riage, and  any  such  child  or  children  shall  happen  to  die  under 
the  âge  of  twenty-one  years  without  issue  of  bis  or  their  body  or 
bodies  lawfully  issuing,  then  and  so  ofien,  and  as  to  the  part  and 
share,  parts  and  shares,  of  ail  and  every  such  child  and  cbildren 
so  dying,  to  the  use  of  the  survivors  of  such  children  equally  part 
and  share  alike,  if  more  than  one,  as  tenants  in  common  and  not 
as  joint  tenants,  and  to  the  heirs  of  the  body  and  bodies  of  ail  and 
every  such  child  and  children  lawfully  issuing,  until  every  such 
child  and  children  shall  be  dead  without  lawful  issue  of  their  each 
and  every  of  their  bodies  lawfully  issuing  ;  and  in  case  there  shall 
be  but  one  child  only  of  the  said  intended  marriage,  or  one  only 
survîving  child  tliereof,  then  to  the  use  of  such  only  or  only  sur- 
viving  child  of  the  said  intended  marriage,  be  the  same  a  son  or  a 
daugbter,  and  of  the  heirs  of  the  body  of  such  only  or  only  sur- 
viving  child  ;  and  for  default  of  such  issue,  or  in  case  there  should 
1>e  issue  of  the  said  intended  marriage  who  should  ail  die  without 
issue  of  bis  or  their  body  or  bodies  lawfully  issuing,  under  the  said 
âge  of  one-and-twenty  years,  then  "  over.  There  were  two  children, 
both  of  whom  attained  twenty-one.   Held,  that  there  were  no  cross- 
remainders  in  this  event  :  Levin  v.  Weatherall  (1819),  1  Brod.  &  Bing. 
401  ;  4  J.  B.  Moore,  116  ;  to  the  same  effect  is  Meynck  v.  Whishaw 
(1819),  2  B.  à  Aid.  810. 

Limitation  of  leaseholds  for  lives  **  to  the  use  of  ail  and  every 
the  child  and  children  of  A.  lawfully  begotten  or  to  be  begotten, 
and  if  more  than  one,  equally  to  be  divided  amongst  them,  share 
and  share  alike,  as  tenants  in  common  and  not  as  joint  tenants, 
and  of  the  several  and  respective  heirs  of  the  body  and  bodies  of 
ail  and  every  such  child  and  cbildren  lawfully  issuing  ;  and  if 
there  shall  be  but  one  such  child,  then  to  the  use  of  such  only 


Digitized  by 


Google 


380  CROSS-LIMITATIONS  OF  ACXrRUED   SHARES. 

child  and  the  heirs  of  his  or  her  body  lawfully  issuing  ;  and  in 
defanlt  of  such  issue  to  the  use  of  the  heirs  of  À.  Held,  that  on 
the  death  of  a  child  without  issue  and  witbout  baving  made  any 
disposition,  his  share  went  to  the  heir  of  A.  :  Bainton  y.  Bainton 
(1865),  34  Beav.  663. 
CroBs-  Bat  if  cross-remainders  are  well  created  as  to  the  original  shares, 

of^crued       ^^^  vford  "  flhare  "  will  be  held  to  extend  to  any  accrued  share.  Where 
shares.  the  limitation  was  "to  the  use  of  ail  and  every  the  child   and 

children  of  the  body  of  A.  on  the  body  of  B.  lawfully  begotten  or  to 
be  begotten,  equally  to  be  divided  between  or  among  them,  if  more 
than  one,  share  and  share  alike  as  tenants  in  common  and  not  as 
joint  tenants,  and  to  the  use  of  the  several  and  respective  heirs  of 
the  body  and  bodies  of  ail  and  every  such  child  and  children  law- 
fully issuing  ;  and  if  there  should  be  a  failure  of  issue  of  the  body 
or  bodies  of  any  such  child  or  children,  then  as  to  the  part  or  share, 
or  parts  or  shares,  of  such  child  or  children,  whoee  issu^  should  so 
fail,  to  the  use  of  the  remaining  and  other  children  of  the  body  of 
A.  on  the  body  of  B.  lawfully  begotten  or  to  be  begotten,  equally  to 
be  divided  between  or  amongst  them  if  more  than  one,  share  and 
share  alike,  and  they  to  take  as  tenants  in  common  and  not  as 
joint  tenants,  and  to  the  use  of  the  several  and  respective  heirs  of 
the  body  and  bodies  of  such  remaining  and  other  children  lawfully 
issuing  ;  and  in  case  there  should  be  a  failure  of  issue  of  the  bodies 
of  ail  such  children  but  one,  or  if  there  should  be  but  one  such 
child,  then  to  the  use  of  such  only  remaining  or  only  child,  and 
the  heirs  of  his  or  her  body  lawfully  issuing  ;  "  and  for  default  c^ 
such  issue,  over.  It  was  held  that,  though  cross-remainders  were 
well  created  as  to  the  original  shares,  they  were  not  created  as  to 
the  accruing  shares:  Edwards  v.  Alliaton  (1827),  4  Russ.  78;  but 
this  case  is  overruled  by  Doe  d.  Clift  v.  Birkhead,  where  the  limita- 
tion was  to  the  use  of  ail  and  every  the  children  of  a  marriage,  "  to  be 
equally  divided  between  them  share  and  share  alike,  to  take  as 
tenants  in  common  and  not  as  joint  tenants,  and  of  the  several 
and  respective  heirs  of  the  bodies  of  ail  and  every  such  children 
lawfully  issuing  ;  and  in  case  one  or  more  of  such  children  should 
happen  to  die  without  issue  of  his,  her,  or  their  body  or  bodies, 
then,  as  to  the  share  or  shares  of  him,  her,  or  them  so  dying 
without  issue,  to  the  use  of  the  survivors  or  others  of  them,  share 
and  share  alike,  to  take  as  tenants  in  common  and  not  as  joint 
tenants,  and  of  the  several  and  respective  heirs  of  their  bodies  law- 
fully issuing  ;  and  in  case  ail  such  children  should  happen  to  die 
without  issue,  or  if  there  should  be  but  one  such  child,  then  to  the 
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ose  of  such  surviving  or  only  child,  and  of  the  heirs  of  his  or  her 
body  lawfuUy  issuing,"  and  for  default  of  such  issue,  over.  The 
question  was,  to  what  interests  the  words  of  limitation  applied  ;  in 
other  words,  what  was  meant  by  the  words  "  share  or  shares  "  ; 
whether  they  applied  to  the  accruing  as  well  as  to  the  original 
«hares.  It  was  decided  that  ''  the  word  '  share,'  according  to  its 
natural  and  obvious  meaning,  includes,  or  at  ail  events,  if  the  con- 
text  requires  it,  may  include,  every  interest  which  the  child  takes 
under  the  limitations  of  the  settlement  :  "  Doe  d.  Clijt  v.  Birkhead 
<1849),  4  Exch.  110. 

A  similar  meaning  was  given  to  the  word  "  share  "in  Re 
Hutchimons  Settlement  (1852),  6  De  G.  &  Sm.  681  ;  17  Jur.  69. 

In  executory  instruments   cross-remainders  may   be   implied  :  Ezecutoiy 
West  V.  Errisaey  (1727),  2  P.  Wms.  349  ;  1  Bro.  P.  C.  225  ;  Phillips  instruments. 
V.  James  (1865),  2  Dr.  &  Sm.  404,  affirmed  (diss.  Knight-Bruce, 
Ij.J.),  3  De  G.  J.  &  S.  72. 

Where  there  is  a  limitation  to  several,  or  to  a  class,  "Survivore" 

.        read 

as   tenants   in   common   in   tail    (or    tail    maie)  with  "othere.". 
remainder,  as  to  the  share  of  each,  to  the  "  survivors," 
in  tail  (or  tail  maie),  and  there  is  a  gift  over  on  failure 
of  issue  (or  issue  maie)  of  ail  the  donees  in  tail,  the 
word  "  snrvivors '^  will  be  construed  "others." 

Limitation  to  the  use  of  the  ehild  or  children  of  A.  as  tenants  in 
common  if  more  than  one  and  the  heirs  of  their  several  bodies 
isBuing  ;  "  and  in  case  any  such  child  or  children  should  die  with- 
out  issue  of  his,  her,  or  their  body  or  bodies  issuing,  then  the  part 
or  parts  of  him,  her,  or  them  so  dying  without  issue  should  be  and 
remain  to  the  use  of  the  surviving  child  or  children  of  the  said  A., 
and  the  heirs  of  his,  her,  or  their  respective  bodies  issuing,  and  so 
toties  quoties  as  any  of  the  said  children  should  die  without  issue, 
till  there  should  be  only  one  child  left  ;  and  in  case  ail  the  said 
children  should  die  without  issue,  or  if  the  said  A.  should  bave  no 
issue  of  her  body,'*  over.  There  were  three  children,  John,  Mary, 
and  Robert.  Mary  married  and  died,  leaving  issue  W.  and  two 
other  children.  John  died  without  issue,  and  without  having  dis- 
posed  of  his  share.  Heldy  that  John's  share  vested  in  W.  and 
Robert,  as  tenants  in  common. 

"Hère  the  single  question  arises  on  the  meaning  of  the  word 
*  surviving,'  which,  indeed,  is  the  only  word  that  distresses  the 
case.     But,  taking  the  whole  context  together,  I  do  not  think  that 
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Personalty. 


"Shalldie" 
eztended  to 
"  are  iiow 
dead." 


that  Word  renders  the  case  doubtful.  The  fair  construction  of  that 
Word,  standing  in  this  context,  is  that  on  the  death  of  one  child 
without  issue,  that  portion  shall  go  to  the  surviving  line  of  heirs, 
and  not  merely  to  one  child  surviving  ;  it  must  go  to  the  surviving 
chiidren  in  their  own  persons  if  living,  or,  if  dead,  to  their  issues. 
Ând  in  putting  this  construction,  I  do  not  think  we  proceed  on 
conjecture  merely  ;  for  the  conclusion  of  this  sentence  is,  *  And  in 
case  ail  the  said  chiidren  should  die  without  issue,'  then  the 
remainder  is  limited  to  R.  Abell  in  fee.  We  cannot  give  effect  to 
the  Word  'ail*  without  determining  that  there  must  be  cross- 
remainders,  not  only  as  long  as  the  individual  chiidren,  but  as 
long  as  the  several  Unes  of  those  chiidren  exist  :  "  per  Lord  Kenyon, 
CJ.,  Doe  d.  Watts  v.  Waxnwnght  (1798),  5  T.  R.  427  at  p.  431  ; 
CoU  V.  SetueU  (1848),  2  H.  L.  C.  186;  5  Ir.  Law  Rep.  190;  6 
Ir.  Eq.  Rep.  66  ;  2  Con.  &  L.  344  ;  4  Dr.  &  War.  1. 

The  same  rule  has  been  applied  to  trusts  of  personalty  in  shares 
for  several  for  life,  with  remainders  to  their  respective  chiidren 
absolutely  with  a  gift  over  of  the  share  of  any  of  them  who  died 
without  chiidren  to  the  survivors  and  their  chiidren,  with  an 
ultimate  gift  over  of  the  whole  in  default  of  any  of  them  having 
chiidren  :   Re  Palmer's  Settleinent  (1875),  19  Eq.  821. 

A  gift  over  of  the  shares  of  persons  dying  in  the  lifetime  of 
a  tenant  for  life  was  extended  to  the  shares  of  persons  dead  at  the 
date  of  the  deed  in  the  case  of  Bames  v.  Jenninga  (1866),  L.  R. 
2  Eq.  448  :  where  the  trusts  of  a  voluntary  settlement  were  for  the 
settlor  for  life,  and  after  bis  death  for  A.,  B.,  C,  and  D.,  in  equal 
shares,  with  a  proviso  that  if  any  of  them  ''  should  die  in  the  life- 
time" of  the  settlor  their  shares  should  go  to  their  issue,  or  if  no 
issue  should  accrue  to  the  other  shares,  and  it  was  held  that  the 
gift  over  applied  to  the  shares  of  A.  and  B.,  who  were  dead  at  the 
date  of  the  deed. 
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REM0TENE8S  AND   PERPETUITY. 


Freehold  Estâtes  infuturo,  other  than  Remainders,  are  Void  at  Common 
Law  :  After  Life  Estate  to  Unbom  Parent  No  Estate  to  his 
ChïLdren  :  Rule  against  Perpetuities  :  How  applied  to  Execution 
ofPowers:  Indejînite  Powers  of  Sale  :  Whether  Rule  applies  to 
Légal  Contingent  Remainders  :  Limitations  to  be  construed  as 
Remainders  if  possible  :  Personal  Covenants  :  Statutory  Grants 
or  Trusts  :  Exceptions  to  Rule  :  Orants  to  Fluctuating  Bodies 
Void  :  Except  by  Crown  :  Charitable  Trusts. 

Althouoh  the  ruies  relating  to  remoteness  and  perpetuity  are 
Btrictiy  speaking  not  rules  of  interprétation,  but  raies  of  law,  it 
Beems  advisable  to  state  them  in  tbis  work.  Most  of  the  raies 
relate  aiso  to  wills,  on  wbich  nearly  ail  the  cases  bave  arisen,  and 
no  attempt  bas  been  made  to  coUect  the  cases,  bat  many  of  those 
arising  on  deeds  are  mentioned. 

The  raies  are  of  two  classes;  one  relating  to  limitations  at 
common  law,  the  other  to  limitations  under  the  Statate  of  Uses. 

The  main  common  law  rule  is  : — 

Any    limitation,  by  which    an    estate    of    freehold  Limitations 
in  corporeal  hereditaments,  purports  to  be  so  granted  as  futSre"|,tates 
to  commence,  either  upon  the   expiration  of  a  fixed  ^îu^^^t^an' 
interval  of  time  after  the  exécution  of  the  assurance,  or  remaindere, 
upon  the  happening  of  some  future  contingency,  other 
than  the  détermination  of  a  précèdent  estate  of  freehold, 
is  void  in  its  inception. 

The  authorities  are:  Bullock  v.  Burdett  (1667),  Dyer  281a; 
Moore,  81  ;  Boraston's  Case  (1587),  3  Rep.  19  at  21  a  ;  Hogg  v. 
Cross  (1691),  Cro.  Eliz.  254;  Buckler's  Case  (1697),  2  Rep.  55; 
Bai-wicVs  Case  (1597),  5  Rep.  93  at  94  b  ;  Roe  v.  Tranmarr  (1768), 
Willes,  682  ;  sub  nom.  Roe  v.  Tranmer,  2  Wils.  75  ;  Savill  Bros. 
Ltd.  V.   Bethdl,    [1902]    2  Ch.  628  at   540;   10  Vin.   Abr.  206, 
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Kofreehold 
in  futur 0, 

Ofntrà  onder 
Statute  o£ 

Uses. 


Incorporeal 
hereditamcnts 


Incorporeal 
hereditaments 
created 
de  nato. 

No  estâtes  at 
intervals. 


Leasehold 
interests. 


Estate,  B.  pL  10;   Ibid.   208,  pi.  26;  Plowden,  156,   arguendo  ; 
2  Bl.  Corn.  165  ;  1  Prest.  Est,  217  ;  Challis,  R.  P.  (2nd  éd.)  93. 

This  rule  is  often  (inaccarately)  expressed  as  follows: — "No 
freehold  infiUuro  ean  be  created." 

This  rule  does  not  apply  to  limitations  under  the  Statute  of 
Uses.  Thus  the  ordinary  shifting  uses  in  a  settlement,  which  shift 
the  property  to  a  younger  son  and  his  issue  on  an  elder  son  or  his 
issue  becoming  entitled  to  other  property,  are  good  under  the  Statute 
of  Uses,  though  they  are  altogether  invalid  at  common  law  :  Buck- 
hurst  Peerage  Case  (1876),  2  Ap.  Ca.  1  ;  per  Ld.  Caims,  C,  at  p.  27  ; 
per  Ld.  Chelmsford  at  p.  83  ;  and  per  Ld.  O'Hagan  at  p.  38. 

Âny  limitation  similar  to  that  mentioned  above,  of  an  estate  of 
freehold  derived  out  of  a  remainder  or  reversion  expectant  upon 
a  particular  estate  of  freehold,  is  likewise  void  m  its  inception  : 
Buckler's  Case  (1597),  2  Rep.  55  ;  Barwick's  Case  (1597),  5  Eep.  93 
at  94  b;  Swi/t  v.  Eyres  (1689),  Cro.  Car.  546  ;  10  Vin.  Abr.  206; 
Estate,  B.  pi.  9  ;  1  Prest.  Est.  219  ;  Challis,  R.  P.  (2nd  éd.)  100. 

Any  similar  limitation  of  an  estate  of  freehold  in  any  incorporeal 
hereditament  already  in  esse  at  the  time  of  the  limitation  is  void  in 
its  inception  :  1  Prest.  Est.  217  ;  Challis,  R  P.  (2nd  éd.)  101. 

Limitations  of  incorporeal  hereditaments  de  novo  are  not  within 
the  rule:  Case  of  Sutton's  Hospital  (1613),  10  Rep.  23  at  27  b; 
Plowd.  156,  arguendo;  Challis,  R.  P.  (2nd  éd.),  p.  102. 

No  estate  of  freehold,  whether  in  corporeal  hereditaments  or 
incorporeal  hereditaments  already  in  esse,  can  be  limited,  or  caused 
to  exist  at  intervals  only,  and  not  continuously  :  Corhet's  Case  (1600), 
1  Rep.  83  at  87  a,  b  ;  The  Piince's  Case  (1605),  8  Rep.  14  at  17  a  ; 
Challis,  R.  P.  (2nd  éd.),  102. 

A  leasehold  interest  to  commence  in  futuro  can  be  created  : 
such  an  interest,  until  the  lessee  goes  into  possession  under  the 
lease,  is  called  an  interesse  termini:  Co.  Litt.  345  a;  Com.  Dig.  tit. 
Estate,  G.  14  ;  per  Bayley,  J.,  Doe  d.  Rawlings  v.  Walker  (1826),  5 
B.  &  C.  111  at  p.  118. 

A  f urther  common  law  rule  is  : — 


Limitation 
to  unborn 
person  for  life, 
remainder  to 
his  issue, 
the  remainder 
18  void. 


No  estate  in  corporeal  or  incorporeal  hereditaments  can 
be  limited  after  an  estate  for  life  to  an  unborn  person 
to  his  child  or  children  :  Whitby  v.  Mitchell  (1889), 
42  Ch.  D.  494  ;  (1890)  44  Ch.  D.  85,  where  ail  the  cases 
are  colleeted  and  discussed. 

This  rule  applies  to  limitations  under  the   Statute   of   Uses; 
Whitby  v.  Mitchell,  uhi  sup.  ;  but  is  applicable  to  real  estate  only, 
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and  has  no  référence  to  personalty  :  lie  Bmvlcs,  Amedroz  v.  Boules, 
[1902]  2  Ch.  650. 

The  rule  relating  to  executory  limitation»  arising  under  the 
Statute  of  Uses  and  to  trusts  may  be  stated  as  follows  : — 

An  executory  limitation  or  trust  must  take  effect,  if  Ruie  against 
it  takes  effect  at  ail,  within  a  life  or  any  number  of  ^'^'^^^''^' 
lives  in  being  at  the  date  of  the  assurance  and  twenty- 
one  years  after  the  dropping  of  the  life  or  the  last  of  the 
lives. 

A  person  en  ventre  sa  mère  is  a  life  in  being  within  the  meaning  Child  en 
of  this  rule,  for  ascertaining  both  the  lives  during  which  the  vesting  **^"^'*^- 
may  be  postponed,  and  the  person  in  whom  the  limitation  must  vest. 

The  twenty-one  years  is  a  term  in  gross,  and  need  hâve  no  Twenty-one 
référence  to  infancy  :  Cole  v.  Sewell  (1848),  2  H.  L.  C.  186  at  p.  233.  ^'^"• 

No    limitation,  to    take    efifect    on    the    détermination    or    in  Nothing 

defeasance  of  an  estate  tail,  can  be  too  remote  if  it  can  be  barred  :  J*»^*^^!^  is 

too  remote. 
Co.  Litt.  271  b,  n.  (1),  V.;  Cole  v.  Sewell  (1848),  2  H.  L.  C.  186 

at  pp.  226,  234. 

But  limitations  or  trusts  not  barrable  by  a  tenant  in  tail,  as, 
e.g.,  trusts  in  a  term  preceding  the  limitation  of  the  estate  tail, 
may  be  too  remote  :  Lord  Southampton  v.  Marquis  of  Hertford 
(1813),  2  Ves.  &  B.  54  ;  Floyei'  v.  Bankes  (1869),  L.  K.  8  Eq.  115. 

Settlement  on  husband  and  wife  for  lives,  remainder  to  sons  in 
tail  niale,  remainder  to  daughters  in  tail,  remainder  to  survivor  of 
husband  and  wife  in  fee,  with  power  to  wife,  if  the  husband  survived 
and  ail  the  children  of  the  marriage  died  without  issue^  to  charge 
the  estate  with  5,000Z.  There  was  one  child  of  the  marriage,  a  son, 
who  died  under  twenty-one  without  issue.  Held,  that  the  power 
was  too  remote  :  Bristoiv  v.  Boothhy  (1826),  2  S.  &  Stu.  465  ; 
aflSrmed  on  appeal,  as  appears  from  Ellicomhe  v.  Goinpertz{18Q7),  3 
My.  &  Cr.  127  at  p.  151. 

An  option  to  purchase  at  any  time  is  void  :   London  and  S.  W.  Option  to 
lîy.  v.  Oomm  (1882),  20  Ch.  D.  562  ;  Trevelyan  v.  Trevelyan  (1885),  P'^'^^^^^- 
53  L.  T.  853  ;   even  if  contained  in  a  lease  and  in  faveur  of  the 
lessee  :  Woodall  v.  Clijton,  [1905]  2  Ch.  257  ;  74  L.  J.  Ch.  555. 

A  common  law  condition  for  reverter  is  within  the  rule,  and  is  Condition  for 
consequently  void  if  unlimited  in  time  :  Dunn  v.  Flood  (1883),  25  r®^®^"^- 
Ch.  D.  629  ;  Re  Hollis  Hospital  Trustées'  and  Hagiie's  Contract,  [1899] 
2  Ch.  540. 

So  an  exception  in  faveur  of  a  vendor  out  of  a  grant  of  land  of  a 
pièce  of  land  forty  feet  wide  commencing  at  a  fixed  point  and 

E.D.  25 
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LIMITATIONS    UNDER   1>0WERS. 


Restraint  on 
anticipation. 


Limitations 
arising  under 
tbe  exercise 
of  powen. 


Void  pro 
tanto. 


That  limita- 
tions can  be 
released  not 
safficient. 


Conveyancing 
Act,  1882, 
sect.  10. 


teiToinating  at  tbe  nearest  road  to  be  mode  by  tbe  purcbaser  is  void 
for  remoteness,  even  if  it  would  take  effect  under  tbe  Statate  of 
Uses  :  Savill  Bros.,  Ltd.  v.  Bethell,  [1902]  2  Cb.  528. 

It  follows  from  tbe  rule  tbat  in  a  limitation  to  an  unborn  woman 
for  life  sbe  cannot  be  restrained  from  anticipation  :  Fry  v.  Capper 
(1853),  Kay,  163  ;  lîe  Teague's  Setthment  (1870),  L.  K.  10  Eq.  564  ; 
Wdthy  V.  Mitchell  (1889),  42  Cb.  D.  494  ;  on  app.  44  Cb.  D.  85. 

Wbere  tbe  executory  limitation  arises  under  tbe  exercise  of  a 
spécial  power,  tbe  time  from  wbicb  tbe  period  prescribed  by  tbe  mie 
begins  to  run  is  tbe  date  of  tbe  assurance  creating  tbe  power  :  Re 
Brotni  and  Sibhfs  Contract  (1876),  8  Cb.  D.  156;  but  under  the 
exercise  of  a  gênerai  power,  tbe  time  begins  to  run  from  tbe  date  of 
tbe  assurance  exercising  tbe  power:  Bous  v.  Jackson  (1885),  29  Cb. 
D.  521  ;  Bc  Flairer,  Kdmonds  v.  Edmonds  (1885),  34  W.  E.  149; 
55  L.  J.  Cb.  200. 

And  wbere  tbe  exercise  of  tbe  power  transgresses  tbe  rule  tbe 
limitations  as  a  wbole  are  not  void,  but  only  sucb  part  tbereof  as 
transgresses  tbe  rule  :  Bc  Teaffue's  Seulement  (1870),  L.  R.  10  Eq. 
564;  Be  Cunynghame's  Seulement  (1871),  11  Eq.  324. 

It  was  at  one  time  tbougbt  tbat  if  tbe  persons  wbo  would  take 
under  tbe  executory  limitation  were  ascertained  witbin  tbe  limîts 
of  perpetuity  so  tbat  it  could  be  released,  tbe  fact  tbat  tbe  limitation 
did  not  take  effect  witbin  sucb  limits  was  immaterial  :  Birmingham 
Canal  Co.  v.  Cartnright  (1879),  11  Cb.  D.  421  ;  but  tbis  is  not  tbe 
law  :  London  and  S.  W.  By.  v.  Gomm  (1882),  20  Cb.  D.  562. 

An  executory  limitation,  wbicb  is  not  obnoxious  to  tbe  rule,  is  in 
one  particular  case  defeated  by  tbe  Conveyancing  and  Law  of 
Property  Act,  1882  (45  &  46  Vict.  c.  39),  s.  10,  wbicb  enacts  tbat 
'*  wbere  tbere  is  a  person  entitled  to  land  for  an  estate  in  fee,  or  for 
a  term  of  years,  absolute  or  determinable  on  life,  or  for  term 
of  life,  witb  an  executory  limitation  over  on  default,  or  failure,  of 
ail  or  any  of  bis  issue,  wbetber  witbin,  or  at,  any  specified  period 
or  time  or  not,  tbat  executory  limitation  sball  be  or  become  void 
and  incapable  of  taking  effect,  if  and  as  soon  as  tbere  is  living 
any  issue,  wbo  bas  attained  tbe  âge  of  twenty-one  years,  of  tbe 
class  on  default  or  failure  wbereof  tbe  limitation  over  was  to  take 
effect.  (2)  Tbis  section  applies  only  wbere  tbe  executory  limitation 
is  contained  in  an  instrument  coming  into  opération  after  tbe 
commencement  of  ''  tbe  Act,  le.,  after  31st  December,  1882. 

An  executory  limitation  over  sucb  as  tbat  mentioned  in  the 
section  could  not  be  barred  by  a  recovery  :  Pells  v.  Brown  (1620) 
Cro.  Jac.  690. 
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The  validîty  of  the  îndefinite  powers  of  sale  and  exchange  con-  VaUdity  of 
taîned  in  strict  settlements  dépends  on  the  doctrine  that,  so  far  as  î^wera^of 
they  are  exercisable  at  a  timelater  than  the  terms  of  the  rule  would  sale. 
permit,  they  are  subséquent  to  the  estâtes  tail  and  are  therefore 
barrable  :    Wajnng  v.  Coventry  (1833),  1  My.  &  K.  249  ;  Wallis  v. 
Freestone  (1889),  10  Sim.  225  ;  and  also  on  the  fact  that  the  powers 
are  valid  in  their  inception  and  consequently  can  be  exercised  before 
the  remainder  in  fee  simple  becomes  vested  in  possession  :  Boi/ce  v. 
Hanning  (1892),   2   C.   &   J.  334;    Lantshery  v.  Collier  (1856),  2 
K.  &  J.  709. 

There  has  been  much  différence  of  opinion  as  to  wliether  the  rule  Whether  rule 
against  perpetuities  applies  to  the  vesting  of   légal  remainders.  f^*^^ 
Thus  it  is  said  (per  Sugden,  L.C.  of  Ireland,  Cole  v.  Seivell  (1843),  remainders. 
4  Dr.  &  W.  1  at  p.  28  ;  and  per  Lord  Brougham,  S.  C.  in  D.  P. 
(1848),  2  H.  L.  C.  186  at  pp.  230,  231),  that  the  rule  does  not 
apply  :  while  l^ere  are  dicta  contra  in  Cattlin  v.  Brown  (1853),  11 
Hare,  372,  per  Sûr  W.  Page  Wood,  V.-C,  at  p.  374  ;   and  in  Ee 
Frosty  Frost  v.  Frost  (1880),  43  Ch.  D.  246,  per  Kay,  J.,  at  p.  252; 
and  the  décision  of  Farwell,  J.,  in  Re  Ashforth,  Sihlcy  v.  Ash/orth, 
[1905]  ICh.  535  (a  case  on  a  will)  is  also  contra, 

The  resuit  deducible  from  the  cases  seems  to  be  that  the  rule  Law 
against  perpetuities  partly  does,  and  partly  does  not,  apply  to  the  f^^^^ 
vesting  of  légal  contingent  remainders.  The  rule  deducible  from 
the  cases  appears  to  be — a  légal  contingent  remainder  (other  than 
a  légal  contingent  remainder  to  take  effect  after  an  estate  tail,  which, 
being  barrable,  cannot  be  void)  must  as  regards  time  vest  within  a 
lîfe  in  being  and  twenty-one  years,  and  is  void  in  its  création  uniess 
it  must  so  vest  ;  but,  if  it  must  so  vest,  it  can  be  limited  to  a  person, 
or  class  of  persons,  who  could  not  be  a  grantee  or  grantees,  if  the 
estate  limited  by  way  of  remainder  had  been  limited  by  way  of 
executory  limitation,  as  being  possibly,  to  be  ascertained  on  too 
remote  an  event,  and  will  vest  in  such  person  if  he  f ulfil  the  con- 
dition, or  such  member  or  members,  if  any,  of  the  class  as  fulfil  the 
condition,  at  the  moment  the  remainder  vests  in  possession. 

Firstf  with  regard  to  légal  contingent  remainders  to  take  effect  Examples. 
after  an  estate  tail.     Settlement  to  use  of  settlor  for  life,  remainder  Remainder 
to  use  of  his  daughters  for  lives,  remainder  as  to  the  share  of  each  taU  gw^L*^ 
daughter  to  the  use  of  her  sons  successively  in  tail  maie  :  with 
cross  remainders  as  to  each  share  :  remainder  iu  case  ail  daughters 
died  without  issue  maie  as  to  each  daughter's  share  to  the  use  of 
her  daughters  as  tenants  in  common  in  tail  :   and  in  case  any 
daughter  should  die  îcithont  issue  the  share  of  such  daughter  to  go 
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to  the  use  of  the  daaghters  of  the  survivors  as  tenants  in  common 
in  tail  gênerai.  Ileld,  tbat  the  limitation,  in  case  of  the  failore  of 
issue  generally  of  any  of  the  daughters,  to  the  daaghters  of  the 
survivors  was  a  good  contingent  remainder  and  not  void  for 
remoteness  :  Cole  v.  Sewell  (1848),  2  H.  L.  C.  186. 

Secondh/,  with  regard  to  such  remainders  not  taking  effect  after 
estâtes  tail.  If  land  be  limited  to  A.  for  life,  remainder  to  his  sons  for 
life,  remainder  on  the  death  of  the  last  but  one  of  such  sons  to  tlie 
surviving  son  of  A.  in  fee,  the  limitation  in  fee  is  void  :  Re  Ashforth^ 
Sibleif  V.  Ashforth,  [1905]  1  Ch.  585  (a  case  on  a  will),  because  it  is 
possible  that  such  limitation  viay  not  vest  within  twentj-one  years 
after  A.'s  death.  It  is  not  rendered  valid  if  in  fact  ail  A.*s  sons  but 
one  die  within  twenty-one  years  after  A.'s  death,  for  to  make  the 
limitation  vaUd  the  limitation  must  be  such  that  it  must  vest  within 
twenty-one  years  after  A.'s  death. 

On  the  other  hand,  if  land  be  limited  to  A.  for  life  with  remainder 
in  fee  to  such  of  A.'s  sons  as  attain  twenty-five,  the  limitation  in 
fee  is  good  as  a  contingent  remainder,  but  bad  as  an  executory 
interest:  Symes  v.  Symea,  [1896]  1  Ch.  272.  The  contingent 
remainder  will  vest  in  such,  if  any,  of  A.'s  sons  as  at  A.'s  deaih 
hâve  attaîned  twenty-five  ;  if  there  are  none  it  will  of  course  fail 
altogether.  Such  a  limitation  is  good  as  a  légal  contingent  remainder 
because  it  mtist  vest,  if  it  vests  at  ail,  within  the  period  allowed  by 
the  rule  against  perpetuities,  viz.,  in  the  case  put,  at  the  moment  of 
A.'s  death.  But  as  an  executory  interest  itwould  be  invalid  in  its 
création,  because  it  is  limited  to  A.'s  sons  who  attain  twenty-five, 
and  A.  might  hâve  sons  who  did  not  attain  that  âge  within  twenty- 
one  years  after  his  death,  and  as  regards  executory  interests 
possible,  and  not  actual,  events  are  to  be  considered  :  moreover,  if 
such  a  limitation  could  be  created  by  way  of  executory  interest,  it 
would  not  fail,  as  a  contingent  remainder  would,  if  no  son  had 
attained  twenty-five  at  A.'s  death,  because  executory  interests  do 
not,  while  contingent  remainders  do,  fail  if  not  limited  to  vest 
immediately  on  the  expiration  of  the  prior  estâtes  of  freehold. 

It  is  foreign  to  the  scope  of  this  work  to  discuss  the  cases,  ail  of 
which  arise  on  wills,  but  it  is  believed  that  the  law  to  be  deduced 
from  the  cases  is  as  above  stated.  The  law  as  so  stated  bas  been 
impugned  by  modem  writers,  many  of  whom,  relying  on  the  older 
text  writers  and  dictay  still  contend  that  the  rule  against  perpetuities 
has  no  référence  to  the  création  of  légal  contingent  remainders. 

By  a  deed  exercising  a  spécial  power  in  a  marriage  settlement 
land  was  limited  after  the  deaths  of  the  appointors,  the  tenants  for 
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life  under  the  settlement,  to  the  use  of  A.,  B.,  and  C,  tbe  children 
of  the  only  son  of  their  marriage,  and  ail  other  his  child  and  children 
who  should  be  living  at  the  death  of  the  survîvor  of  the  appointors, 
aud  to  the  heirs  and  assigna  of  sach  of  them  as  should  attain  twenty- 
five,  equally  as  tenants  in  common  ;  there  were  seven  children  of 
the  son,  ail  of  whom  were  living  at  the  death  of  the  survivor  of  the 
appointors,  but  only  the  three  named  in  the  appointment  had  then 
attained  twenty-five.  It  was  held  by  North,  J.,  that  the  limitations 
were  légal  contingent  remainders,  that  each  child  took  one-seventh  for 
life,  and  that  subject  to  sucli  life  estâtes  the  three  who  had  attained 
twenty-five  took  the  remainder  in  fee  equally  between  them  as 
tenants  in  common  :  Si/mes  v.  Symes,  [1896]  1  Ch.  272. 

It  must  be  remembered  that  every  limitation  which  can  take  effect  Limitations 
as  a  remainder  must  be  construed  as  a  remainder  and  not  as  an  strued  as' 
executory  limitation  :  Fearne,  C.  R.  (lOth  éd.),  vol.  i.,  pp.  386,  395.  rema^dersif 

And  although  contingent  remainders  were  liable  to  be  defeated  by 
the  détermination,  before  the  time  limited  by  the  settlor,  of  the  par-  remainders  no 
ticular  estate,  this  is  no  longer  the  case,  for  it  will  be  remembered  {o^geifail 

'  °  '  by  cesser  of 

that,  by  40  &  41  Vict.  c.  83,  s.  1  :  *' Every  contingent  remainder  paiticuiar 
created  by  any  instrument  executed  after  the  passing  of  the  ^^^^ 
Act  [2nd  August,  1877]  ...  in  tenements  or  hereditaments  of  any 
tenure  which  would  bave  been  valid  as  a  springing  or  shifting  use 
...  or  other  limitation,  had  it  not  had  a  sufficient  estate  to  support 
it  as  a  contingent  remainder,  shall  in  the  event  of  the  particuhir 
estate  determining  before  the  contingent  remainder  vests,  be  capable 
of  taking  effect  in  ail  respects  as  if  the  contingent  remainder  had 
originally  been  created  as  a  springhig  or  shifting  use  ...  or  other 
executory  limitation." 

The  rule  against  perpetuities  does  not  apply  to  personal  covenants,  Personal 
as  to  get  stone  at  a  quarry  :  Keppell  v.  Ikilley  (1834),  2  My.  &  K.  ''''^^'^^• 
617  ;  BirlamVs  Trustée  v.  Steel  Bros.,  Ltd.,  [1901]  1  Ch.  279. 

The  rule  does  not  apply  to  statutory  grants  or  trusts.  statutory 

"  The  trust  being  created  by  s  ta  tu  te  cannot  be  held  invalid  on  f^J^  ^^ 
the  ground  of  perpetuity  :  "  ])ev  Lindley,  L. J.,  Ile  Christchitrch 
Inclosure  Act  (1888),  38  Ch.  D.  520  at  p.  530  ;  and  a  perpétuai  option 
to  purchase  contained  in  an  agreement  scheduled  to  an  Act  of 
Parliament,  and  thereby  declared  to  be  valid  and  binding  on  the 
parties  thereto,  was  consequently  held  good  in  Manchester  Ship 
Canal  Co.  v.  Manchester  Itacecourse  Co.,  [1900]  2  Ch.  352. 

There  are  exceptions  to   the  application  of   the   rule   against  Exceptions  to 
perpetuities,  for  it  does  not  apply  to —  ^^^^' 

1.  Conditions  in  defeasance  of  terms  of  years.    There  seems  to 
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('(mditions  in  be  110  direct  authority  as  to  this,  but  they  are  of  everyday  occurrence 
î«^^^^^  ^^  ^^^  °^  ^"®  ^^^  ®^'®^  suggested  they  are  not  valid.  Contra,  conditions 
in  defeasance  of  a  fee  :  Re  Hollis  Hosjntal  Trustées"  and  Hagues 
Contracta  [1899]  2  Ch.  540. 

2.  Covenants  for  renewal  contained  in  leases:  London  and  S.  W. 
By.  V.  Gomm  (1882),  20  Ch.  D.  562  at  p.  579  ;  MnUa-  v.  Traffml, 
[1901]  1  Ch.  54.  Contra,  options  to  purchase  contained  in  leases  : 
]Voodall  V.  eu/ton,  [1905]  2  Ch.  257  ;  74  L.  J.  Ch.  555. 

8.  Négative  covenants  which  run  with  the  land  in  equity  though 
not  at  law  :  Tidk  v.  Moxhay  (1848),  2  Ph.  774  ;  London  and  S.  W.  liy. 
V.  Gomm  (1882),  20  Ch.  D.  562  at  p.  583;  Mackenzie  v.  ChUden 
(1889),  43  Ch.  1).  265. 


CovenanU  to 
rcnew  leases. 


Négative 
covenants. 


Grant  to, 
or  trust  for, 
fluctuating 
body  void. 


Contra^  by 
Crown, 


or  in  favour 
of  charity. 


A  grant  to,  or  trust  for,  a  fluctuating  body  is  void  as 
tending  to  a  perpetuity. 

''  The  parishioners  or  inhabitants  or  prohi  homines  of  Dale  are 
not  capable  to  purchase  lands  :  '*  Co.  Litt.  3  a. 

**  The  claim  by  the  inhabitants  and  by  the  overseers  of  the  towii- 
ship  is  a  claim  by  persons  who  are  incapable  of  taking  a  grant,  not 
being  a  corporation  :  *'  per  Erle,  C.J.,  Constable  v.  Xicholson  (1868), 
14  C.  B.  N.  S.  230  at  p.  240. 

Such  right  "cannot  exist  by  grant  :  "  per  Jessel,  M.B.,  ChUton  v. 
Corpoi-ation  of  Umdon  (1878),  7  Ch.  D.  735  at  p.  740. 

'^  I  hâve  not  been  able  to  iind  any  case  in  which  it  has  been  said  that 
such  a  grant  would  be  good  unless  where  being  from  the  Crown  and 
out  of  Crown  property  it  might  be  implied  that  the  Crown  created  the 
grantees  a  corporation  for  this  spécial  purpose  :  "  per  Lord  Black- 
burn,  Goodman  v.  Mayor  of  Saltash  (1882),  7  Ap.  Ca.  633  at  p.  656. 

But  such  a  grant  by  the  Crown  out  of  Crown  property  wonid  be 
supported  as  being  an  incorporation  of  the  fluctuating  body  quoad 
the  grant:  Willingale  v.  Maitland  (1866),  L.  E.  3  Eq.  103. 

Ând  such  a  trust  in  favour  of  charitable  purposes  is  good. 
"  No  charitable  trust  can  be  void  on  the  ground  of  perpetuity  :  " 
per  Lord  Selbome,  L.C.,  Goodman  v.  Mayor  of  Saltash  (1882),  7  Ap. 
Ca.  633  at  p.  642;  lie  Chnstchnrch  Inelosnre  Aet  (1888),  88  Ch. 
D.  520. 

A  grant  of  land  for  the  pasture  during  three  months  of  the 
year  of  cows  of  as  many  of  the  inhabitants  of  a  village  as  were 
able  to  buy  three  cows,  and  during  seven  months  of  the  rest  of  ihe 
year  to  be  in  common  for  ail  the  inhabitants,  was  upheld  as 
charitable  :   JVright  v.  Hobert  (1723),  9  Mod.  64. 
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CHAPÏER  XXII. 

JOINT   TENANCY — TENANCY   IN    COMMON. 


Joint  Tenancij,  how  creatcd  :  Limitations  to  Corporations,  tofjether 
u'ith  Ordinarij  Persons  :  To  Ilushand  and  Wije  :  lients  reserred 
to  Coparceners  :  Executory  Instruments  :  Joint  Tenants,  Tenants 
in  Common  in  Equity:  Tenancij  in  Common,  liaw  created:  Express 
Gift  to  Sxirvivor. 

In  limitations  to,  or  trusts  for,  several  it  isnecessary  to  détermine 
wbether  they  take  as  joint  tenants  or  as  tenants  in  common. 

A  limitation,  either  at  common  law,  or  by  way  of  use,  what  limita- 
of  estâtes  of  the  same  nature  to,  or  a  trust  for,  several,  joîSt.*^ 
either  nominatim  or  as    a    elass,  without  more,  makes 
them  joint  tenants. 

The  estâtes  must  be  of  the  same  nature  ;  one  canuot  The  estâtes 
be  freehold  and  the   other  chattel  :   Co.  Litt.    188  a,  T}^l^f 
2  Bl.  Com.  181  ;  one  cannot  be  in  possession  and   the  '^^"''®- 
other  in  reversion  :  Litt.  s.  302  ;  Co.  Litt.  188  a. 

If  the  conveyance  is  at  common  law  the  estâtes  must  begin  at  Distinction 
the  same  time,  but  this  is  not  necessaiy  where  the  estâtes  are  granit 
limited  by  way  of  use  under  the  Statute  of  Uses  :  Co.  Litt.  188  a  ;  common  law 
Haies  V.  Risley  (1674),  Pollexf.  869  at  p.  378.  Stotuteo^ 

A  limitation  to  two  and  their  heirs  vests  the  fee  simple  in  them  y^^ 
as  joint  tenants  :  Fearne,  C.  E.  85.  and  their  " 

A  limitation  to  two  men,  or  to  two  women,  and  the  heirs  of  their  ^^^^8-" 
bodies  :  Litt.  ss.  288,  284  ;  Co.  Litt.  182  a,  183  a  ;  or  to  a  man  and  ^^^  Thc'^hdi^ 
woman  who  cannot  marry  and  the  heirs  of  their  bodies  ;  or  to  two  ?f  «^heir 

DOcllCS  " 

nien  and  one  woman  (or  to  one  man  and  two  women)  and  the  heirs 
of  their  bodies  :  Co.  Litt.  25  b,  184  a  ;  makes  them  joint  tenants 
for  life,  with  several  inheritances  :  Litt.  s.  288;  Shep.  Touch.  111, 
112;  see  this  discussed  Fearne,  C.  E.  36.  But  a  limitation  to  a 
husband  and  wife,  or  to  a  man  and  woman  who  can  marry,  and  to 
the  heirs  of  their  two  bodies,  gives  them  an  estate  in  spécial  tail  in 
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WORBS   CREATING   JOINT   TENANCY. 


A.  aud  B.  and 
Rurvivor  and 
beirs  o£ 
survivor. 

Joint  life 
cstate  and 
joint  limita- 
tion to  beirs. 


Trust  of 
personalty. 


tbe  entirety  :  Co.  Litt.  25  b  ;  see  supra,  Chapter  on  Limitations  to 
Heirs. 

It  is  said  by  Fearne,  C.  B.  36,  that  a  limitation  to  two  succès- 
sively  for  life,  remainder  to  the  heirs  of  their  bodies,  gives  them  a 
joint  remainder  in  tail. 

A  limitation  to  two  and  the  heirs,  or  heirs  of  the  body,  of  one, 
gives  them  joint  estâtes  for  life,  and  the  inheritance  to  one  :  Litt. 
B.  285  ;  Co.  Litt.  184  a  (see  the  discussion  in  the  note  (2)  to 
p.  184  b). 

As  to  the  construction  of  a  limitation  to  A.  and  B.  and  the  sur- 
vivor of  them,  and  the  heirs  of  the  survivor,  see  Mr.  Butler's  note 
to  Co.  Litt.  191  a  ;  Fearne,  C.  B.  857. 

A  limitation  to  A.,  B.,  and  C,  for  their  lives,  or  in  tail,  folio wed 
by  a  limitation  to  their  heirs,  gives  them  a  joint  estate  in  fee  simple: 
Co.  Litt.  183  b,  184  a  ;  Fearne,  C.  B.  85. 

Under  a  limitation  to  the  use  of  ail  the  daughters  of  A.  and  the 
heirs  of  their  bodies  the  two  daughters  took  joint  estâtes  for  life  and 
several  inheritances  in  tail.  And  though  the  remainders  vested  in 
them  at  several  times,  viz.,  in  the  eldest  daughter  as  soon  as  she 
was  born,  and  the  younger  afterwards,  yet  this  being  by  way  of  use 
they  are  joint  tenants  notwithstanding  :  Haies  v.  Eisley  (1674), 
Pollexf.  869  at  p.  878. 

Limitation  to  the  use  of  the  husband  for  life,  remainder  to  the 
use  of  the  wife  for  life,  remainder  to  the  use  of  ail  the  issues  female 
of  their  bodies,  and  the  heirs  maie  of  the  bodies  of  such  issues 
female.  Ileld,  that  the  daughters  took  as  joint  tenants  for  life, 
with  several  inheritances  :  Matthcws  v.  Tanple  (1698),  Comb.  467  ; 
S.  C.  suh  nom.  Sussex  v.  Temple,  1  Ld.  Baym.  810. 

Limitation  by  deed  to  *'  issue  maie  ''  in  remainder  after  the  death 
of  their  father.  Ilehl,  that  the  sons  took  as  joint  tenants  for  life  : 
Fitzherhert  v.  Hcafhcote  (1771),  cited  Baylei/  v.  Monis  (1799), 
4  Ves.  788,  at  p.  794. 

Use  in  a  settlement  in  remamder  after  the  death  of  the  survivor 
of  the  husband  and  wife  **  to  permit  ail  and  every  such  childreii 
.  .  .  to  take  the  rents  .  .  .  to  them  and  their  heirs  for  ever." 
Ilcld,  that  the  children  took  as  joint  tenants:  Stratton  v.  Beat 
(1787),  2  Bro.  C.  C.  283. 

Trust  of  renewable  leaseholds  in  a  marriage  settlement  for  A.  for 
life,  remainder  for  his  children.  Hcld,  that  the  children  took  as 
joint  tenants  :  Staples  v.  Maurice  (1774),  4  Br.  P.  C  580. 

A  husband  took  out  a  policy  of  assurance  on  his  own  life  undei*  the 
Married  Women's  Property  Act,  1870  (38  &  84  Vict.  c.  93),  s.  10, 


Digitized  by 


Google 


JOINT  TENANCY  AT  COMMON  LAW.  393 

whereby  his  wife  and  the  children  of  theîr  marriage  were  to  be  entitled 
to  receive  the  f unds.  Held,  that  the  wite  and  ail  the  children  living 
at  the  death  of  the  husband,  whether  born  before  or  af ter  the  policy 
was  taken  out,  were  entitled  as  joint  tenants  :  In  re  Septon,  Seyton  v. 
Sattertlnvaite  (1887),  34  Ch.  D.  511  ;  In  re  Browne's  Policy^  Browne 
v.Brotvne,  [1903]  1  Ch.  188. 

If  the  limitation  be  to  two,  and  one  eannot  take,  the  other  shall  Onc  of  tiic 
take  the  whole  ;  as  if  there  is  a  gift  at  common  law  to  a  man  and  ^^^ÎJ^bie. 
his  first-born  son,  when  he  has  no  son  :  Y.  B.  18  Edw.  III.  (1344)  59  ; 
or  to  a  man  and  to  such  woman  as  he  shall  marry,  in  either  case, 
the  man  takes  the  whole  :  Shelley'B  Case  (1581),  1  Rep.  93  b  at 
p.  101  a.  The  point  is  discussed  in  Davies  v.  Kempe  (1664),  Carter,  2 
at  p.  5  ;  S.  C.  sub  nom.  Davy  v.  Kemp,  0.  Bridg.  384  at  p.  387  ; 
Humphrey  y.  Tayleur  (1752),  1  Amb.  136;  1  Dick.  161  (cases  on 
wills). 

"  During  their  joint  and natural  lives,"  held  to mean  during their  "Joint  and 
joint  lives,  and  during  the  natural  life  of  each  of  them  :  this  con-  î|y^»» 
struction  was  helped  by  the  context:  Smith  v.  Oalces  (1844),  14 
Sim.  122. 

Words  stating  that  joint  tenants  for  life  are  to  hâve  the  benefit  Benefitof 
of  survivorship,  do  not  prevent  them  from  being  joint  tenants  :  ^**''^*^*^"  ^P- 
Co.  Litt.  191  a. 

"  Jointly  and  severally  "  créâtes  a  joint  tenancy  :  Slingshys  Case  JoinUy  and 
(1586),  5  Bep.  18  b  at  p.  19  a  ;  Jenk.  Cent.  262,  ca.  Ixiii.  severaUy. 

A  remainder  limited  at  common  law  to  the  heirs  of  A.  and  B.,  At  common 
two  living  persous,  makes  them  tenants  in  common,  because  their 
estâtes  do  not  begin  at  the  same  time  :  Co.  Litt.  188  a  ;  Y.  B.  24 
Edw.  III.  (1550)  29  a,  cited  Juslxce  Windham's  Case  (1588),  5  Bep. 
6  b  at  p.  8  a;  Sammes'  Case  (1609),  13  Bep.  54  b  at  p.  57. 

Two  persons  were  in  lawf ul  possession  of  land  as  tenants  under  xitle  by 
a  tenant  for  life  ;    on   her  death  they  remained  in  possession  L^^aticL. 
without  paying  rent  till  they  had  acquired  a  title  under  the  Statute 
of  Limitations.     Heldy  that  they  were  joint  tenants,  as  they  had 
acquired  title  at  the  same  instant:  Ward  v.  Ward  (1871),  L.  B.  G 
Ch.  789. 

**  If  a  man  make  a  feoffment  to  the  use  of  himself  and  of  such  under  the 
wife  as  he  should  afterwards  marry  for  term  of  their  lives,  and  ^^^^^^^ 
after  he  taketh  wife,  they  are  joint  tenants,  and  yet  they  come  to 
their  estâtes  at  several  times  :  "  Co.  Lit.  188  a  ;  Gilbert's  Uses  and 
Trusts,  p.  71  (3rd  éd.  p.  135,  n.  10)  ;  2  Bl.  Com.  182  ;  Mntton's 
Case  (1567),  Dy.  274  b  ;  Moore  96,  pi.  240  ;  1  Anders.  42,  ca.  cvi.  ; 
2  Léon.  223;  BrcnVs  Case  (1574),  Dy.  340  a;  2  Léon.  14;  Shclleys 
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œRPORATIONS   AS  JOINT   TENANTS. 


Exceptions. 


The  Crown. 


Corporations 
aggregate. 


Modem 
statotes 
contra. 


C'orporatioDs 
8ole. 


Case  (1581),  1  Eep.  98  b  at  p.  101a;  Woodliff  v.  Driiry  (1694), 
Cro.  Eliz.  439  ;  Sammes'  Case  (1609),  13  Eep.  64  b  at  p.  66  b. 

There  are  certain  exceptions  to  the  raie  that  a  limitation  to 
several  créâtes  a  joint  tenancy.  The  most  important  of  thèse  are 
as  foUows  : — 

First.  The  Crown  cannot  be  joint  tenant  or  tenant  in  common 
with  a  subject,  but  takes  the  whole.  This  exception  extends  to 
chattels,  real  and  personal  :  2  Bl.  Com.  184,  409. 

Land  was  demised  for  years  to  husband  and  wife  :  the  husband 
committed  suicide.  Held,  that  the  term  escheated  to  the  Crown 
for  the  felony":  Haies  v.  Petit  (1661),  Plowd.  Comm.  267;  apparently 
on  the  ground  that  the  escheat  occurred  prier  to  the  husband's  death. 

Second.  Two  corporations  aggregate,  or  a  corporation  aggregate 
and  a  natural  person,  cannot  be  joint  tenants  at  common  law: 
Bacon's  Abridgment  (7th  éd.).  Joint  Tenants,  B.  ;  Comyns'  Digest, 
Estâtes  by  Grant,  K.  2  (5th  éd.,  vol.  4,  p.  107)  ;  Williams'  Saunders 
(5th  éd.,  vol.  2,  pt.  2,  p.  318,  n.  (4)  )  ;  2  Blackst.  Com.  184. 

This  exception  applies  to  chattels  real  and  personal  :  2  Boll. 
Abr.  91,  L.  4,  **  Joint  Tenants  and  Tenants  in  Common;'' 
Imw  Qxiarantce  and  Tnist  Society  v.  Bank  of  England  (1890),  24 
Q.  B.  D.  406. 

But  by  the  National  Debt  (Stockholders*  Eelief)  Act,  1892 
(55  &  66  Vict.  c.  39),  s.  6,  '*  Stock  may  be  transferred  to  and  held 
in  the  names  of  an  individual  and  a  body  corporate,  or  of  two  or 
more  bodies  corporate,  and  any  such  holding  shall  in  its  relation 
to  the  Bank  [se.  of  England  or  of  Ireland,  see  sect.  9]  be  deemed  a 
joint  tenancy.''  Stock  in  the  Act  means  "  ail  stock  for  the  time 
being  transférable  in  the  books  of  the  Bank  except  so  far  as  there 
is  anything  to  the  contrary  in  any  Act  under  which  the  stock  was 
created  "  (sect.  8). 

And  by  the  Bodies  Corporate  (Joint  Tenancy)  Act,  1899  (62  &  63 
Vict.  c.  20),  a  body  corporate  shall  be  capable  of  acquîring  and 
holding  any  real  or  personal  property  in  joint  tenancy  in  the 
same  manner  as  if  it  were  an  individual  ;  and  where  a  body  corporate 
and  an  individual,  or  two  or  more  bodies  corporate,  become  entitled 
to  any  such  property  under  circumstances,  or  by  virtue  of  any 
instrument,  which  would,  if  the  body  corporate  had  been  an 
individual,  bave  created  a  joint  tenancy,  they  shall  be  entitled 
to  the  property  as  joint  tenants,  and  on  a  dissolution  of  a  body 
corporate  the  property  shall  devolve  on  the  other  joint  tenant. 

Third.  Two  corporations  sole,  or  a  corporation  sole  and  a 
natural  person,  cannot  be  joint  tenants   of  land  ;   this  exception 
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(loes  not  extend  to  chattels,  real  or  personal  :  Co.  Litt.  189  b,  190  a  ; 
Comyns,  Dig.,  Estâtes  by  Grant,  K.  1  (5th  éd.,  vol.,  4,  p.  107)  ; 
2  Blackst.  Corn.  184,  409. 

Fourth.  Â  limitation  made  or  trust  declared,  in  deeds  executed  Husband  and 
prior  to  1883,  to  or  for  husband  and  wife,  in  words  which  would  bave  ^^^®' 
made  them  joint  tenants  if  they  had  not  been  husband  and  wife, 
créâtes  in  them  a  tenancy  by  entireties  :  Grcen  d.  Crew  v.  King 
(1778),  2  Wm.  Bl.  1211;  IVard  v.  Ward  (1880),  14  Ch.  D.  506;  a 
conséquence  of  which  was  that,  under  such  a  limitation  made  to 
husband  and  wife,  and  a  stranger,  the  husband  and  wife  took  oue  Husband  and 
moiety  only,  and  the  other  person  the  other  moiety  ;  Litt.  s.  291  ;  ^^^^  * 
Co.  Litt.   187  a;   Back  v.  Andrew  (1690),   2   Vern.   120;    Prec. 
Ch.  1;   Gordon   v.  Whieldvn  (1848),  11  Beav.  170  (a  case  of  a 
legacy). 

The  same  construction  is  placed  on  a  grant  to  husband  and  wife 
and  a  thîrd  person  in  common  :  lie  Wylde  (1852),  2  D.  M.  &  G. 
724,  at  p.  728  (a  case  on  a  legacy). 

In  deeds  executed  after  1882  the  husband  and  wife  take  as  joint 
tenants  :  Thomley  v.  Thornley,  [1893]  2  Ch.  229  ;  but  if  they  take 
conjointly  with  a  stranger  they  still  only  take  one  share  between 
them,  the  wife  taking  one  moiety  of  that  share  for  her  separate 
use  :  lie  Mardi,  Mander  v.  Harris  (1884),  27  Ch.  D.  166  ;  Re  Jupp, 
Jupp  V.  Bachvell  (1888),  39  Ch.  D.  148  (both  cases  on  wills);  the 
reason  being  that  the  Married  Women's  Property  Act,  1882  (45  &  46 
Vict.  c.  75),  does  not  affect  the  construction  of  the  deed. 

Fifth.  A  rent  granted  by  one  coparcener  to  other  coparceners  Rente] 

rfiBcrvcd  to 

and  their  heirs  for  equality  of  partition,  and  a  rent  reserved  to  coparceners. 
coparceners  and  their  heirs  on  a  feoffment  made  by  them  in  fee, 
go  in  coparcenery  :  Co.  Litt.  169  b  ;  Justice  Windham's  Case  (1588), 
5  Kep.  6b  at  p.  8a;  Y.  B.  38  Edw.  IIL  (1364),  26b;  Y.  B.  15 
Hen.VIL  (1499),  14. 

Sixth.  The  tendency  of  the  Courts  is  to  construe  words  în  an  Bxecutory 
executory  instrument  importing  joint  tenancy  as  giving  a  tenancy  *'^*'^"™«^*8- 
in  common  :  Taggart  v.  Taggart  (1803),  1  Sch.  &  Lef.  84;  Mayn  v. 
Mayn  (1867),  L.  E.  5  Eq.  150;  but  Bnsturd  v.  Saunders  (1843),  7 
Beav.  92;  and  Re  Bellasis'  Trust  (1871),  L.  E.  12  Eq.  218,  are 
contra, 

Moreover,  there  are  certain  cases  in  which,  though  a  joint  tenancy  Joint  tenant» 
is  created  at  law,  the  parties  are  in  equity  tenants  in  common.  common  in 
The  most  important  of  thèse  cases  are  : —  equity. 

First.  Where  a  purchase  is  made  by  several,  and  is  paid  for  by  Purchase  bj 
them  in  unequal  shares  :  liobinson  v.  Preston  (1858),  4  K.  &  J.  505  ;  f^^  unequally. 
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if  the  money  is  paid  in  equal  sbares,  they  are  joint  tenants  :  Laie 
V.  Gibson  (1729),  1  Eq.  Ca.  Ab.  290,  pi.  (3)  ;  Avcling  v.  Knipe  (1815), 
19  Ves.  441  (wbere  tbere  was  only  an  agreement  to  purchase); 
unlesB  the  conveyance  is  made  to  one  only:  Monis  v.  Barrett  (1829), 
3  Y.  k  J.  384  ;  or  an  intention  to  bold  in  severalty  is  found  in  the 
siUTounding  circumstances  :  Edwards  v.  Fashion  (1712),  Prec.  Cb. 
832;  liohinson  v.  Preston  (1868),  4  K.  &  J.  505;  direct  évidence  of 
intention  to  tbat  effect  is  inadmissible  :  TIarrison  v.  Darton  (1860); 
IJ.  &  H.  287. 

Second.  Wbere  a  purchase  is  made  by  several  for  the  purpose  of 
joint  trade  :  Co.  Litt.  182  a  ;  Lindley  on  Partnership,  Bk.  III., 
c.  5,  s.  1  (7tb  éd.),  p.' 378;  Hamoud  v.  Jethro  (1611),  2  Brownl.  & 
G.  97  at  p.  99;  Jeffevcijs  v.  Small  (1683),  1  Vem.  217;  Lake  v. 
Gibson  (1729),  1  Eq.  Ca.  Ab.  290,  pi.  (3)  ;  S.  C.  affirmed  on  appeal, 
snb  nœn.  Lake  v.  Craddock  (1732),  3  P.  Wms.  158;  Lijstcr  v. 
DoUand  (1792),  1  Yes.  Jun.  431  at  p.  435.  See  the  remarks  of 
Lord  Eldon,  C,  in  Jackson  v.  Jackson  (1804).  9  Ves.  591  at 
p.  596;  Davics  v.  Games  (1879),  12  Cb.  D.  813;  Partnership 
Act,  1890  (53  &  54  Vict.  c.  89),  s.  20.  The  question  whether  the 
property  is  to  become  part  of  the  partnership  estate  dépends  ou 
ail  the  circumstances  of  the  case  :  Lindley  on  Partnership,  Bk.  III., 
c.  4  (7th  éd.),  pp.  360  et  seq.;  Bank  of  Eiigland  Case  (1861), 
3  I).  F.  &  J.  645. 

Third,  Persons  advancing  money  on  mortgage,  even  in  equal 
sbares:  Pctli/  v.  Stt/ward  (1632),  1  Eep.  Cb.  31;  1  Eq.  Ca.  Ab. 
290  ;  Iligden  v.  ValÙer  (1751),  2  Ves.  Sen.  252  at  p.  258  ;  3  Atk.  781 
at  p.  734  ;  lie  Jackson,  Smith  v.  Sibthorpe  (1887),  34  Cb.  D.  732.  In 
Morleif  V.  Bird  (1798),  5  Ves.  629  at  p.  631,  Arden,  M.E.,  draws  a 
distinction  between  mortgagees  and  volunteers  taking  under  a  will 
or  deed  of  gift  ;  and  see  per  Page  Wood,  V.-C,  Harrison  v.  Baiion 
(1860),  IJ.  &  H.  287  at  p.  292. 

A  conséquence  of  the  last  mentioned  équitable  doctrine  was  tbat 
in  ail  mortgages  made  prier  to  1882  to  more  than  one  mortgagee,  it 
was  usual  to  insert  a  joint  account  clause  stating  tbat  the  money 
belonged  to  the  mortgagees  jointly  in  equity  as  well  as  at  law, 
as  in  the  absence  of  such  a  clause  the  receipt  of  the  survivors 
of  the  mortgagees  was  not  a  good  discharge  ;  but  such  a  clause  is 
rendered  unnecessary  in  mortgages  made  since  1881,  by  sect  61  of 
the  Conveyancing  and  Law  of  Property  Act,  1881  (44  &  45  Vict. 
c.  41),  whicb  enacts  tbat  in  mortgages  made  since  1881,  to  secure 
money  expressed  to  be  advanced  on  a  joint  account,  or  to  more  tbau 
one  mortgagee  jointly,  the  money  shall  as  between  the  mortgagees 
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and  the  mortgagor  be  deemed  to  be  aud  remain  money  belonging  to 
them  on  a  joint  account,  and  that  the  receipt  of  the  survivors  or  last 
survivor  shall  be  a  complète  discharge. 

The  cases  in  which  equity  holds  that  there  is  a  tenancy  in 
common  are  ail  coUected  in  the  notes  to  Lake  v.  Gibson,  2  W.  &  Tud. 
L.  C.  Eq.  952  (7th  éd.). 

A  limitation  to,  or  trust  for,  several,  either  nominatim  Tenancy  in 

1  .,,  1.1.  1.     .  A  common. 

or  as  a  class,  with  any  words  implying  a  distinctness  of 
interest,  makes  them  tenants  in  common. 

'*  Equally  to  be  dîvided  :  "  see  Anon.  (1685),  2  Vent.  865  ;  Fishcr  Examples. 
V.   Wigg,  Wiggs  or  Wicks  (1700),  1  P.  Wms.  14  ;    12  Mod.  296  ; 
Holt,  369  ;  1  Ld.  Raym.  622  ;  1  Salk.  391  ;  3  Salk.  206  ;  Com.  Rep. 
88,  92;  Lilly's  Entries,  205  ;  Rigden  v.  VaUin  (1751),  2  Ves.  Sen. 
252  ;  3  Atk.  731  ;  Goodtitle  d.  Hood  v.  Stokes  (1753),  1  Wil.  341. 

"In  rateable  and  equal  manner  :  "  Bois  v.  Roswell  (1668), 
1  Lev.  232. 

Grant  to  L.,  T.  and  S.  respectively,  theîr  respective  executors,  &c., 
of  an  annuity  for  the  life  of  P.,  charged  on  certain  lands,  habendum 
to  L.,  T.  and  S.,  their  respective  executors,  &c.,  for  the  life  of  P.  The 
deed  contained  covenants  by  P.,  with  L.,  T.  and  S.,  their  respective 
executors,  &c.  The  considération  was  advanced  in  equal  shares  by 
L.,  T.  and  S.  Held,  that  L.,  T.  and  S.  took  the  annuity  in  equal 
shares  as  tenant  in  common:  Fleming  v.  Fleming  (1855),  5  Ir. 
Ch.  R.  129. 

"  Jointly  and  severally,"  créâtes  a  joint  tenancy  :  Slingsby's  Case  Jointlyand 
(1586),  5  Rep.  18  b  at  p.  19  a  ;  Jenk.  Cent.  262,  ca.  Ixiii.  seyerally. 

Voluntary  settlement  after  a  life  estate  to  A.,  and  in  default  of 
issue  of  A.,  "  to  the  use  of  the  right  heirs  of  E.,  deceased,  and  J., 
the  two  sisters  of  the  said  A.,  their  heirs  and  assigns,  as  tenants 
iu  common  for  ever."  Hehl,  that  J.  took  a  vested  remainder  in  fee 
in  a  moiety,  E.  having  left  an  only  son  as  her  heir  :  Hatcea  v.  Haie  es 
(1880),  14  Ch.  D.  614. 

Where  the  words  implying  distmctness  of  interest  are  followed  ^'^}\?^^^  ^^ 
by  an  express  gift  to  the  survivor,  there  is  a  tenancy  in  common 
with  a  gift  over  to  the  survivor  :  pcr  Lord  Westbury  in  Taaffe  v. 
Connue  (1862),  10  H.  L.  C.  64  at  p.  78,  a  case  on  a  will  ;  there 
dœs  not  appear  to  be  any  case  on  a  deed. 


survivor. 
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CHAPTER   XXIII. 

NEXT  OF  KIN — EXECUTORS — PERSONAL  REPRESENTATIVES. 


Xext  of  Kin  are  not  Persans  entitled  under  StatiUe  qf  Distributions  : 
Référence  to  Intestacy  :  Next  of  Kin  take  as  Joint  Tenants  : 
Persans  entitled  under  the  Statute  take  as  Tenants  in  Common: 
Neither  Husband  nm*  Wife  is  included  in  Next  ofKin  :  Peisom 
taking  priar  Interests  not  excludedfrom  Next  ofKin:  Next  of 
Kin  ascertained  at  Death  of  Propositus  :  Ai-tificial  Class  may  ht 
created  :  Meaning  of  "  Then  '*  :  Tnist  for  Executors  of  A.  is 
Trust  for  A,:  Executors  and  Next  of  Kin  distinguished : 
Executors  take  for  benefit  of  Estate  of  Deceased  :  **  Personal 
Représentatives^'  vieans  Executors:  But  by  Contcxt  viay  meau 
Next  of  Kin:  ** Next  of  Kin  or  Personal  Représentative *' : 
**  Légal  Représentatives  "  ;  **  Représentatives." 

The  ultimate  trusts  of  personalty  in  marriage  settlements  are 
often  declared  in  favour  of  next  of  kin,  and  it  is  consequently 
necessary  to  détermine  who  are  meant  by  that  expression. 

Kcxt  of  kiu  "  Next  of  kin  ''  means  the  nearest  blood  relations  to 

ne^t^f^idiT^  the  propositus,  not  the  next  of  kin  according  to  the 

r^i^ing"o  Statute  of  Distributions  :  22  &  23  Car.  II.  (1670)  c.  10. 

statute  of  ^  ^ 

Distributions. 

''  The  words  '  nearest  and  next  of  kin  '  are  perfectly  exempt  from 
ambiguity,  and  in  their  gênerai  sensé  unqaestionably  dénote  the 
persons  nearest  in  proximity  of  consanguinity.  ...  No  évidence 
exists  that  the  parties  intended  to  refer  to  the  Statute.  The  Statate 
clearly  adverts  to  two  classes,  next  of  kin  in  equal  degree,  and  next 
of  kin  by  right  of  représentation  ;  not  confounding  but  expressly 
distinguishing  them  :  '*  per  Plumer,  M.R.,  Brandon  v.  Brandon 
(1819),  3  Swan.  312  at  p.  818;  2  Wils.  Ch.  14  at  p.  21.  This 
décision  was  mentioned  with  approval  by  the  Lords  Commissioners 
Sbadwell  and  Bosanquet,  in  Elmsley  v.  Young  (1835),  2  My.  &  K. 
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780,  în  whîch  case  Phillips  v.  Garth  (1790),  3  Bro.  C.  C-  64,  and 
Hinckley  v.  Maclarens  (1882),  1  My.  &  K.  27,  which  are  contra,  were 
overruled. 

"  The  common  use  which  is  made  of  the  term  'nexfc  of  kin,'  în 
connection  with  the  administration  and  distribution  of  personal 
estâtes  in  cases  of  intestacy,  may  occasionally  hâve  given  rise  to  a 
notion,  that  the  persons  to  whom  the  law  gives  the  succession  are 
legally  and  for  ail  purposes  to  be  considered  as  the  next  of  kin  ;  yet 
this  does  not  appear  to  be  a  notion  which  can  be  supported  in  law. 
The  construction  given  to  the  term  'next  of  kin,'  with  référence  to 
the  Statute  of  Car.  II.,  22  &  23  Car.  II.  (1670)  c.  10,  shows  that 
the  next  of  kin  entitled  to  administration  and  distribution  are  not 
deemed  to  be  next  of  kin  for  ail  purposes  ;  and  I  apprehend  that, 
in  ail  other  cases,  the  terms  '  next  or  nearest  of  kin  *  must  be  con- 
strued  according  to  their  simple  and  obvions  meaning,  or  according 
to  the  légal  construction  of  the  whole  instrument  in  which  they 
occur:"  per  Lord  Langdale,  M.E.,  With]/  v.  Mangles  (1841),  4 
Beav.  358  at  p.  367  ;  10  L.  J.  N.  S.  Ch.  391  at  p.  394. 

'*  The  Statute  of  Distributions  accurately  préserves  the  distinction 
between  *  next  of  kin  '  and  those  to  whom  it  directs  the  distribution 
of  the  personalty.  If  there  be  no  children,  it  directs  the  distribu- 
tion of  the  estate  equally  to  every  of  the  next  of  kindred  of  the 
intestate,  who  are  in  equal  degree,  and  those  who  legally  represent 
them  ;  and  then  confines  the  représentation  within  brothers'  or 
sisters'  children  ;  not  treating  the  rights  of  those  who  take  by 
représentation  as  belonging  to  them  as  next  of  kin,  but  as  derived 
from  others,  who,  if  they  had  lived,  would  hâve  been  next  of  kin. 
If  the  familiar  expression  *  next  of  kin  under  the  Statute  '  be  con- 
sidered as  having  référence  to  this  provision  of  the  Statute,  it  will 
not  be  found  to  be  so  inaccurate  as  has  been  supposed.  The 
question,  however,  is  not  whether  *  next  of  kin  under  the  Statute  ' 
has  not  been  inaccurately  used  as  describing  those  who  are  entitled 
under  the  Statute,  but  whether  the  term  '  next  of  kin,'  without  any 
référence  to  the  Statute,  has  received  any  such  judicial  construction. 
A  short  examination  of  the  cases  will  show  that  the  contrary  is 
established  by  a  very  great  prépondérance  of  authority.  ...  I 
think  that  the  appellant  has  wholly  failed  in  proving  that  the  term 
next  of  kin,  used  simjdicitcry  has  by  a  technical  or  conventional 
construction  obtained  the  meaning  of  '  those  who  would  be  entitled 
in  case  of  intestacy  under  the  Statute  of  Distributions  :  '  and  I  am, 
therefore,  of  opinion  that  thèse  words  must  be  construed  in  their 
natural  and  obvions  meaning  of  nearest  in  proximity  of  blood  :  " 
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"  Ncxt  of  kin 
of  equftl 
degrêe." 


Référence  to 
intestacy. 


Death 
**uniimrrietl.' 


'  Own  blood.' 


Nestof 
kin  take 
as  joint 
tenants. 


Roalty 
iimited  to 
"  next  of 
kin." 


per  Lord  Cottenham,  C,  Withy  v.  Mangks  (1843),  10  CL  &  F.  215 
at  pp.  248,  249,  253. 

It  has  been  held  that  ''next  of  kin  of  equal  degree,"  mean  neit 
of  kin  ibnpliciter:  Anou.  (1815),  1  Madd.  86  ;  but  that  "  the  persons 
legally  entitled  thereto  as  the  next  of  kin  of  A."  mean  his  statutory 
next  of  kin  :  Kidd  v.  Frasier  (1851),  1  Ir.  Ch.  R.  518. 

An  express  référence  to  intestacy  is  équivalent  to  a  référence  to 
the  Statute  :  Ile  Gray's  Settlement,  Aken  v.  Sears,  [1896]  2  Ch.  802  ; 
but  this  is  not  the  case  where  the  référence  is  to  death  **  sole  and 
unmarried:  ''  Re  Webber's  Si'ttlnnent  (1850),  17  Sim.  221  ;  19  L.  J. 
N.  S.  Ch.  445;  ''as  if  she  had  not  been  married:"  Lucas  y. 
Brandreth  (No.  2)  (1860),  28  Beav.  274  ;  or  "  unmarried  :  "  Halton 
V.  Foster  (1868),  L.  R.  3  Ch.  505  (a  case  on  a  will). 

A  trust  for  the  next  of  kin  of  A.  "  of  his  own  blood  and  family  " 
does  not  exclude  next  of  kin  of  the  half-blood  :  Cotton  v.  Scarancke 
(1815),  1  Madd.  45;  (the  head-note  that  the  next  of  kin  onder 
the  Statute  took  is  inaccurate  ;  no  such  décision  was  given)  ;  Bri^ff 
V.  Brigg  (1885),  33  W.  R.  454  ;  54  L.  J.  Ch.  464  ;  and  a  trust  for 
the  "  next  of  kin  in  blood  "  of  A.  is  the  same  as  a  trust  for  the  neit 
of  kin,  and  does  not  exclude  the  implication  of  a  référence  to  the 
Statute  where  such  implication  would  otherwise  arise  :  lie  Gray's 
Seulement,  Akers  v.  Sears  [1896]  2  Ch.  802. 

Under   a  limitation   to,   or  trust   for,    next    of  kin 
simplicitery  they  take  as  joint  tenants. 

In  a  marriage  settlement  the  ultimate  trust  of  the  wife's  property 
was  *'  for  such  person  or  persons  as  at  the  time  of  her  death  sball 
be  her  next  of  kin.*'  The  wife  died,  leaviug  a  father,  mother,  and 
child.  Heli,  that  they  took  as  joint  tenants  :  Withy  v.  MangUt 
(1841),  4  Beav.  358  ;  10  L.  J.  N.  S.  Ch.  391  ;  (1843),  10  Cl.  &  F. 
215. 

Where  the  words  were,  "  for  the  next  of  kin  as  if  she  had  not 
been  married,  and  not  including  the  husbands  of  both  or  either  of 
lier  sisters."  Held,  that  the  sisters  who  were  her  next  of  kin  took 
as  joint  tenants,  and  the  property  being  realty  and  there  being  oo 
words  of  limitation,  that  they  took  for  life  only  :  Lucas  v.  Brajidreth 
(No.  2)  (1860),  28  Beav.  274. 


statutory 
next  oC  kin 
take  as 
tenants  in 
common. 


Under  a  limitation  or  trust  of  personalty  in  faveur  of 
the  next  of  kin  according  to  the  Statute,  they  take  as 
tenants  in  common,  in  the  shares  specified  in  the  fctatute. 
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Ultimate  trust  in  a  marriage  settlement  of  wife's  property  **  for 
suoh  person  or  persons  as  at  the  time  of  her  death  shall  be  her 
next  of  kin  under  and  according  to  the  Statute  made  for  the  dis- 
tribution of  the  estâtes  of  persons  dying  intestate,  but  exclusively 
of"  her  husband  **  his  executors,  &c."  Held,  that  the  statutory 
next  of  kin  took  as  tenants  in  common  :  Re  Ranking's  Settlement 
(1868),  L.  E.  6  Eq.  601. 


Neither  in  next  of  kin,  nor  in  next  of  kin  according  to  Next  of 
the  Statute,  is  included  the  surviving  husband  or  wife  of  inciudThus- 

the  propOSituS.  bandor.wife. 

'*  The  description  of  next  of  kin  of  the  wife  can  in  no  respect 
apply  to  the  husband.  He  is  entitled  to  the  personal  property  of 
his  wife  jure  vianti  ;  her  personal  property  vests  in  him  by  the 
marriage."  (See  now  the  Married  Women*8  Property  Act,  1882.) 
"  At  the  death  of  the  wife,  if  it  is  necessary  for  him  to  hâve  an 
administration  to  enable  him  to  get  in  her  personal  property,  the 
administration  granted  to  him  is  granted  to  him  as  husband  ;  and 
when  you  look  at  the  Statutes,  there  is  no  law  that  gives  the 
husband  a  right  by  force  of  the  Statute  to  administer  to  his  wife. 
The  husband's  right  is  supposed  in  ail  the  Statutes.  The  Statute 
21  Hen.  Vin.  (1529),  c.  5,  which  directs  who  shall  hâve  administra- 
tion,  takes  no  notice  of  the  husband  :  they  are  to  grant  it  to  the 
widow  or  the  next  of  kin,  or  both.  That  Statute,  therefore,  does 
not  take  the  widow  to  be  the  next  of  kin.  It  takes  no  notice  of  the 
wîdower  ;  for  the  law  gives  it  to  him  ;  and  where  it  was  necessary 
for  him  to  hâve  the  authority  of  the  Ecclesiastical  Court  to  enable 
him  to  obtain  her  personal  property,  he  had  a  right  to  it.  The 
Statute  of  Frauds  (29  Car.  IL  (1676)  c.  3)  has  a  clause  (s.  25)  that 
the  Statute  of  Distributions  (22  &  23  Car.  II.  (1670)  c.  10)  shall  not 
préjudice  the  right  of  the  husband;  under  an  appréhension  that  his 
right  might  be  considered  to  be  affected  by  that  Statute.  The 
husband  is  not  of  kin  to  the  wife,  nor  she  to  him.  The  Statute 
gives  administration  to  the  widow.  She  is  not  next  of  kin,  but 
takes  as  widow:"  per  Lord  Loughborough,  C,  Watt  v.  Watt 
(1796),  3  Ves.  244  at  p.  246  ;  Bailey  y.  Wright  (1811),  18  Ves.  49  ; 
Chohnondeley  v.  Lord  Ashburton  (1843),  6  Beav.  86  ;  Kilner  v.  Leech 
(1847),  10  Beav.  362;  Noon  v.  Lyon  (1875),  33  L.  T.  N.  S.  199. 

Persons  taking  prior  interests  under  the  instrument  Persons 

iiin  ,.  ,  T-ii«x  taking  under 

are  not  excluded  irom  takmg  under  a  limitation  to,  or  prior  trusts 

E.D.  26 
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may  take  trust  f or,  next  of  kiiL  or  next  of  kin  aocordinir  to  the 

undcrulti-  ax  x    a 

mate  trust  for  btatute. 

next  of  kin. 

In  Elmsley  v.  Young  (1835),  2  My.  &  K.  82  and  780,  the  tenant 
for  life  took  onder  an  ultimate  trast  for  the  next  of  kin  :  and  in  Smith 
V.  Smith  (1841),  12  Sim.  817  ;  Withy  v.  Matyles  (1848),  10  CL  &  F. 
215  ;  and  Upton  v.  Brown  (1879),  12  Ch.  D.  872,  a  child  who  took  an 
interest  contingently  on  his  attaining  twenty-one,  but  who  died 
nnder  that  âge,  took  under  the  ultimate  trust  for  the  next  of  kiu. 


tainôTat  according  to  the  Statute,"  are  to  be  ascertained  at  the 


Next  of  The  "  next  of  kin,"  or  "  next  of  kin  or  persons  entitled 

tainôTat  according  to  the  Statute 

JS^sls.  death  of  the  propositus. 

By  a  marriage  settlement  a  fund  was  settled  on  the  wife,  if  she 
should  survive  the  husband,  for  life,  remainder  to  their  children 
who  should  attain  twenty-one,  &c.  ;  in  default  of  any  such  child,  as 
the  husband  should  appoint  ;  in  default  of  appointment,  in  trust  for 
his  next  of  kin  according  to  the  Statute  and  as  if  he  had  died 
intestate.  There  was  issue  one  son  only.  The  husband  died  first 
without  having  appointed  ;  then  the  son  died  under  twenty-one,  and 
lastly  the  wife  died.  Held,  that  the  fund  vested  in  the  son  as  his 
father*s  next  of  kin  at  the  father's  death,  and  not  in  the  persons 
who  would  hâve  been  next  of  kin  of  the  father  if  he  had  died  at  the 
son's  death:  Sinith  v.  Smith  (1841),  12  Sim.  317. 

Personalty  settled  on  marriage  upon  trusts  for  A.  (the  husband), 
and  B.  (the  wife),  successively  for  life,  and  for  the  benefit  of  the 
children,  with  an  ultimate  trust  ''  if  B.  shall  happen  to  die  in  the 
lifetime  of  A.,  then  the  trustées  shall  and  do,  immediately  after  the 
death  of  A.  and  failure  of  issue,"  assign,  &c.,  the  residue  of  the 
trust  funds  and  promises  to  such  persons  as  B.  shall  appoint,  and 
in  default  of  appointment,  ''  in  trust  for  such  person  or  persons 
(other  than  and  except  A.)  as  shall  then  be  the  next  of  kin  of  B., 
and  would  hâve  been  entitled  thereto  under  the  Statutes  for  the 
distribution  of  the  personal  estâtes  of  intestates,  in  case  she  had 
died  sole  and  unmarried  and  intestate;  "  B.  made  no  appointment; 
she  died  before  A.  without  having  any  issue.  Held,  that  her  next 
of  kin  at  her  own  death,  and  not  those  who  would  hâve  been  her 
next  of  kin  if  she  had  died  at  the  death  of  her  husband,  were 
entitled  :  IVIieeler  v.  Add^ms  (1853),  17  Beav.  417. 

By  marriage  settlement  personalty  was  settled  on  trust  for  the 
separate  use  of  A.  (the  intended  wife)  for  life,  with  remainder  for 
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the  issue  of  the  marriage  as  B.  (tbe  intended  husband)  should 
appoint,  and  in  defaalt  of  issae,  for  B.,  if  then  living,  or  in  case  of 
his  death,  as  he  shoald  by  deed  or  will  appoint,  and  in  defaalt  of 
appointment,  ''  then  upon  trust  immediately  after  the  death  of  A. 
mthout  leaving  B.,  or  any  child  or  children,  grandchild  or  grand- 
cbildren,  her  surviving,  to  pay  the  said  principal  sum  and  ail 
interest  which  may  then  be  due  thereon  to  such  person  or  persons 
as  under  the  Statute  of  Distributions  would  then  be  entitled  to  the 
same  as  the  next  of  kin  of  B.  in  case  B.  shall  bave  died  intestate." 
B.  made  no  appointment  ;  he  died  before  A.,  without  having  any 
issue.  Held,  that  the  statutory  next  of  kin  of  the  husband  at  his 
death,  and  not  those  who  would  bave  been  such  if  he  had  died  at 
the  death  of  the  wife,  were  entitled  to  the  fund  under  this  ultimate 
limitation:  Day  v.  Day  (1870),  Ir.  E.  4  Eq.  885;  18  W.  R.  417. 
Other  cases  are  Upton  v.  Brown  (1879),  12  Ch.  D.  872;  Hunter  v. 
Tedlie  (1880),  7  L.  E.  Ir.  448  at  p.  454. 

Ultimate  trust  of  personalty  for  the  wife  if  she  survived  the  hus- 
band, but  if  she  died  in  his  lifetime,  ''  for  the  person  or  persons 
who  under  or  by  virtue  of  the  Statutes,"  &c.,  "would  on  her  decease 
bave  been  entitled  thereto  in  case  she  had  survived  her  husband 
and  had  then  died  possessed  thereof  intestate."  Held,  that  the 
wife's  next  of  kin  at  the  time  of  her  death  were  entitled:  Ee 
Bradley  (1888),  58  L.  T.  N.  8.  631  ;  but  Kay,  J.,  in  Ch/rke  v. 
Hayne  (1889),  42  Gh.  D.  529,  refused  to  foUow  this  case  (see  infrà). 

It  may,  however,  be  expressly  stated  that  the  next  of  kin,  or  next  Artîficial 
of  kin  or  persons  entitled  under  the  Statute,  are  to  be  ascertained  cr^S;5r^  ^ 
at  some  other  time. 

Where  the  trust  was  "  for  such  person  or  persons  as  at  the  time  Examples, 
of  the  death  of  A.  (the  husband)  shall  be  the  next  of  kin  of  B.  (his 
wife),  and  would  be  entitled  to  her  personal  estate  as  if  she  had 
died  sole  and  unmarried,"  B.  died  in  the  lifetime  of  A.  leaving 
five  brothers,  four  of  whom  died  in  the  lifetime  of  A.  Held,  that 
the  surviving  brotber  alone  was  entitled  :  Re  Webber's  Settlement 
(1850),  17  Sim.  221  ;  19  L.  J.  N.  S.  Ch.  446. 

Where  the  interest  of  the  next  of  kin  does  not  take  efifect  in  Meanîngof 
possession  at  the  death  of  the  propositus  the  word  "  then  "  is  not   * ^^^^" 
alone  sufficient  to  prevent  the  rule  applying,  and  to  cause  the  next 
of  kin  to  be  ascertained  at  the  time  they  take  in  possession. 

It  is  pointed  out  by  Thesiger,  L.J.,  in  Mortimei*  v.  Slater  (1877), 
7  Ch.  D.  822,  at  p.  829  (a  case  on  a  will),  that  there  are  three 
cases: — First,  where  the  word  "then"  is  attached  to  the  description 
of  the  class — in  which  case  the  class  is  to  be  ascertained  at  the 
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time  80  pointed  ont,  Le.,  the  time  of  distribution.  Second,  where 
words  of  futarity  without  any  adverb  of  time  are  attached  tio  the 
description  of  the  class  ;  in  wbich  case  the  class  is  to  be  ascertaiaed 
at  the  death  of  the  propositus,  Third,  where  the  word  "then"  is 
ased,  not  in  connection  with  the  description  of  the  class,  bat  in 
connection  with  the  time  when  the  interest  of  the  class  is  to  corne 
into  being  ;  in  which  case  the  class  is  to  be  ascertained  at  the  death 
of  the  propositus.  See  also  Hunier  v.  Tedlie  (1880),  7  L.  R.  Ir.  448 
at  pp.  455,  456, 

In  Pinder  v.  Pinder  (1860),  28  Beav.  44,  where  the  ultimate 
trusts  in  a  marriage  settlement  were — **  but  if  A.  (the  wife)  shall 
die  in  the  lifetime  of  B.  (the  husband),  then,  after  the  decease  of  6. 
and  such  failure  of  issue  as  aforesaid,"  as  A.  should  appoint,  and  in 
default  of  appointment,  '*  in  trust  for  the  person  or  persons  who, 
under  the  Statutes  made  for  the  distribution  of  the  estâtes  of  intes- 
tates, would  then  be  entitled  to  the  personal  estate  of  A.  in  case  she 
had  survived  B.  and  had  died  possessed  of  the  same  intestate/'  to 
be  divided,  &c.;  and  in  Chalmers  v.  North  (1860),  28  Beav.  175; 
8  L.  T.  N.  S.  140,  where  the  trusts  were  "for  such  person  or 
persons  as,  at  the  decease  of  the  wife,  would,  under  the  Statutes  for 
the  distribution  of  intestates'  effects,  hâve  been  entitled  to  her 
Personal  estate,  as  her  next  of  kin,  in  case  she  had  survived  her 
husband  and  af  terwards  died  intestate  ;  "  it  was  held  that  the 
persons  intended  were  those  who  would  hâve  been  the  wife's 
next  of  kin  if  she  had  survived  and  died  immediately  after  her 
husband. 

Ultimate  trust  of  personalty  after  death  of  husband  and  wife 
*'  for  the  person  or  persons  who  under  the  Statutes  made  for  the 
distribution  of  the  estâtes  of  intestates  would  then  be  entitled 
thereto  in  case  the  wife,  having  mrvived  the  husband,  were  to  die 
X^ossessed  thereof  and  intestate,  and  to  be  divided,''  &c.  The  wife 
died  in  the  husband's  lifetime.  Held,  by  Kay,  J.,  that  the  persons 
to  take  were  not  the  wife's  next  of  kin  according  to  the  Statute,  bat 
the  persons  who  would  hâve  been  her  next  of  kin  according  to  the 
Statute  if  she  had  died  immediately  after  the  husband  :  Clarke  v. 
Hayne  (1889),  42  Ch.  D.  529.  The  leamed  Judge  refused  to  follow 
Druitt  V.  Seaward  (1885),  31  Ch.  D.  234  (a  case  on  a  will),  and  /f^' 
Bradley  (1885),  58  L.  T.  N.  S.  631,  cited  supra. 
Nextof  kin  of  JReal  estato  was  settled,  after  other  limitations,  ''  to  the  use  of  &U 
rame  of  B.  ^^^  every  the  nearest  of  kin  in  equal  degrees  to  D.  M.  at  the  time 
of  her  death  without  issue,  of  the  name  of  B.,  share  and  share 
alike  as  tenants  in  common,  their  heirs  and  assigns,"  the  C!our^ 
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intîmated  tbat  the  limitation  would  admit  of  four  différent  con- 
structions, viz.  : — First,  the  union  of  both  characters,  i.e.^  that  the 
party  taking  should  be  the  nearest  of  kin,  and  should  also  bave  the 
name  of  B.  ;  secondly,  tbat  the  party  taking  should  be  the  nearest 
of  kin  of  the  stock  and  blood  ;  tbirdly,  tbat  be  should  be  the  nearest 
of  kin  at  the  death  of  D.  M.  bearing  the  name  of  B.  ;  and  fourthly, 
that  be  should  be  the  nearest  of  kin  at  the  death  of  D.  M.  born  of 
the  name  of  B.  ;  and  without  deciding  which  was  the  correct  oon- 
Btruction,  held  that  the  fourth  was  not  :  Doe  d.  Wright  v.  Plumtree 
(1820),  8  B.  &  Aid.  474. 

A  limitation  or  trust  of  personalty,  in  f avour  of  the  Ti-ust  for 
executors  of  a  living  person,  or  in  f  avour  of  a  living  torsofaiivmg 

j»      T^  •.i^'L  •    j  «j-T  !•   j_  1  •  pereon  is  trust 

person  for  life,  with  remainder  either  mediately  or  imme-  for  Mm. 
diately  to  bis  executors,  vests  the  property  absolutely  in 
him,  subject  in  the  last-mentioned  case  to  the  rights  of 
any  persons  taking  in  remainder  after  the  life  estate. 

*'  If  a  man  letteth  lands  to  another  for  life,  the  remainder  to  bim 
for  twenty-one  years,  be  hath  both  estâtes  in  bim  so  distinctly  as 
he  may  grant  away  either  of  them.  ...  If  a  man  makes  a  lease  for 
life  to  one,  the  remainder  to  bis  executors  for  twenty-one  years,  the 
term  for  years  shall  vest  in  bim  ;  for  even  as  ancestor  and  heir  are 
cojrelatica  as  to  inheri tance  ;  (as  if  an  estate  for  life  be  made  to  A., 
the  remainder  to  B.  in  tail,  the  remainder  to  the  right  heirs  of  A., 
the  fee  vesteth  in  A.  as  it  bad  been  limited  to  bim  and  bis  heirs  ;) 
even  so  are  the  testators  and  the  executors  correlativa  as  to  any 
chattel.  And  therefore  if  a  lease  for  life  be  made  to  the  testator, 
the  remainder  to  bis  executors  for  years,  the  chattel  shall  vest  in 
the  lessee  himself  as  well  as  if  it  bad  been  limited  to  bim  and  bis 
executors:"  Go.  Litt.  54b. 

Notwithstanding  this  extract  from  Coke,  there  seems  to  be  some 
doubt  wbether  a  term  limited  to  A.'s  executors,  as  distinguished 
from  A.  and  bis  executors,  to  commence  on  A.'s  death,  vests  in  A.  : 
Granew  v.  Parker  (1557),  Benl.  74  ;  Cranmer's  Case  (1571),  Dyer, 
809  a;  Spark  v.  Spark  (1598),  Cro.  Eliz.  666;  (1600)  Cro.  Eliz. 
840;  (1602)  Moore  666;  Yelv.  9;  Shep.  Touch.  162;  Hale's  MSS. 
Co.  Litt.  54  b,  n.  4. 

**  There  is  a  great  diflference  between  a  limitation  to  the  executors  Execatow 
and  administrators  and  a  limitation  to  the  next  of  kin.    The  former  ^^  eMiZ 
is,  as  to  Personal  property,  the  same  as  a  limitation  to  the  right  guished. 
heirs  as  to  real  estate  ;  but  a  limitation  to  the  next  of  kin  is  like  a 
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limitation  to  heirs  of  a  particular  description;  which  woold  not 
give  the  ancestor,  having  a  particular  estate,  the  wbole  property  in 
the  land:"  per  Grant,  M.R.,  Andersen  v.  Dmcson  (1808),  16  Ves. 
582,  at  p.  536. 

The  distinction  between  '*  execators  "  and  "  next  of  kin  "  is  well 
illustrated  by  Graffteij  v.  Humpage  (1888),  1  Beav.  46  ;  on  app-  8 
Jur.  622,  \7here,  by  a  marriage  settlement,  the  ultimate  trust  of 
certain  specified  property  of  the  wife  was  for  ber  next  of  kin  ;  and 
the  settlement  contained  a  covenant  by  the  husband  to  settle 
the  other  property  of  the  wife  on  the  same  trusts  as  those  of  the 
specified  property.  At  the  date  of  the  settlement  certain  property 
not  mentioned  in  the  settlement  stood  limited  by  a  will  on  trust  for 
the  wife  for  life,  remainder  to  her  cbildren,  remainder  as  she  should 
appoint,  remainder  ''  to  her  executors,  administrators,  or  assigns." 
The  husband  survived  the  wife  ;  there  were  no  cbildren,  and  the 
wife  made  no  appointment.  Heldy  that  the  last-mentioned  property 
passed  to  the  husband  as  his  wife's  administrator,  and  was  boond 
by  the  covenant. 

**  The  authorities  fully  establish  that  the  effect  of  a  settlement  by 
deed  limiting  property  to  the  executor  or  administrator  of  the 
settlor  is  to  make  such  property  subject  to  the  disposition  of  the 
settlor  by  will,  or  to  be  dealt  with  under  the  Statute  of  Distribu- 
tions ;  •  •  •  and  the  settlor  in  such  cases  bas  a  présent  control  over 
the  property  settled  for  his  own  benefit,  or,  in  other  words,  the 
settlor  bas  as  unlimited  a  power  of  disposition  as  he  had  before  the 
settlement:'*  per  Lord  Truro,  C,  Mackenzie  v.  Mackenzic  (1861), 
8  Mac.  &  Gor.  569,  at  p.  568  ;  21  L.  J.  Ch.  465  at  p.  466. 

Where  trust  funds  were  settled  to  the  separate  use  of  a  married 
woman  for  her  life,  and  after  her  death  upon  trust  for  such  persons 
as  she  should  by  will  appoint,  and  in  default  of  appointment  for 
her  executors  or  administrators,  she  (having  become  a  widow) 
applied  for  a  transfer  of  the  funds  to  herself  and  assignées, 
offering  to  release  her  power  of  appointment.  Held,  that  she 
was  absolutely  entitled  to  the  trust  funds  :  Page  v.  Soper  (1863),  11 
Ha.  321  ;  Re  Onsloiv,  Ploivden  v.  Gayford  (1888),  39  Ch.  D.  622. 
See  also  Horseman  v.  Abbey  (1819),  1  Ja.  &  W.  381  ;  Collier  v.  Squire 
(1827),  3  Russ.  467;  Daniel  y.Diidley  (1841),  1  Phil.  1  ;  on  app.from 
and  reversing  11  Sim.  163  ;  Allen  v.  Thorp  (1843),  7  Beav.  72. 
*' Executors  or  Where  in  a  marriage  settlement  the  ultimate  trust  of  the  wife's 
adminis-         fortune  was   "  for  the  executors  and  administrators  of  the  wife's 

trators  of  her 

own  famiiy."    own  family,"  and  of  the  husband's  fortune  **  for  the  executors  or 
administrators  of  the  husband  of  his  own  family,"  it  was  held  that 
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in  the  wife's  case  tbis  meant  her  next  of  kin  at  her  deatb,  and  in 
the  busband's  case  bis  executors  or  administrators  :  Smith  v.  Dudley  u  Ezecntors 
(1838),  9  Sun,  126;  but  "executors  or  administrators"  cannot  mean  ^^^i?**^" 
next   of  kin:   per  Lord  Cottenbam,  C,  Daniel  v.  Diidley  (1841),  «Exectitore 
1  Pbil,  1  at  p.  6;  and  **  executors,  administrators,  and  assîgns**  adminis- 
cannot  mean  next  of  kin:  per  Lord  Langdale,  M.R.,  Grafftey  v,  assigna."  ^ 
Ilampage  (1838),  1  Beav,  46  at  p.  52. 

Any  interest  taken  by  the  executors  or  administrators  Executors 

t&ks  for  l)6I16* 

of  A.,  under  a  trust  f  or  "A.,  his  executors  or  ad  mini-  fitoftheirtes- 
trators/'  or  "the  executors  or  administrators  of  A.,"  is  ^^^^^*®' 
taken  by  them  as  part  of  A. 's  estate  :  Collie)'  v.  Squire 
(1827),  3  Russ.  467;  WeUmany.  Bowring  (1830),  3  Sim. 
328  ;  Daniel  v.  Dudley  (1841),  1  Phil.  1  ;  Howell  v. 
Gayler  (1842),  5  Beav.  157  ;  Morris  v.  Howes  (1845), 
4  Ha.  599;  Mackemie  v.  MacJcemie  (1851),  3  Mae.  &  G. 
559  ;  21  L.  J.  N.  S.  Ch.  405. 

The  construction  is  not  altered  by  tbe  addition  of  the  words  "  for 
tbeir  own  use  and  benefit:  "  liâmes  v.  Hames  (1888),  2  Keen,  646; 
7  L.  J.  N.  S.  Cb.  123  ;  Meryon  v.  CollHt  (1845),  8  Beav.  886  ;  14 
L.  J.  N.  S.  Cb.  369. 

"  It  is  extremely  improbable  tbat  tbe  settlor,  executing  a  marriage 
settlement,  and  professing  tbat  bis  object  was  to  make  a  provision 
for  his  intended  wife,  and  the  issue  of  tbe  marriage,  should  silently 
in  tend  to  make  a  provision  for  the  person  who  should  chance  to  be 
his  administrator — perhaps  a  small  créditer — perbaps  a  person  to 
wbom  administration  migbt  be  granted  durante  minon  aetafe,  or 
upon  some  other  contingency  ;  and  unless  the  words  are  incapable 
of  any  other  construction,  and  the  Court  is  absolutely  compelled,  by 
force  of  them,  to  impute  tbat  highly  improbable  intention,  tbat  con- 
clusion ought  not  to  be  adopted  :  "  liâmes  y.  liâmes  (1838),  2  Keen, 
646  at  p.  650;  7  L.  J.  N.  S.  Cb.  123.  **I  think  it  .  .  .  probable 
that  bis  only  object  was  .  .  .  to  use  words  making  it  clear  to  the 
trustées  that  they  migbt  safely  transfer  the  whole  fund  to  his 
executors  and  administrators,  and  be  thereupon  relieved  them 
from  tbeir  trust;  that  tbe  fund  was  to  be  disposed  of  by  the 
executors  or  administrators  without  the  trustées  being  under  the 
necessity  of  looking  to  its  application  ;  and  that  tbe  words  were  not 
used  for  the  purpose  of  placing  the  money  in  the  bands  of  an 
exécuter  or  administrator  for  his  own  personal  enjoyment,  but  for 


Digitized  by 


Google 


408 


TRUST   FOR   PERSONAL   REPRESENTATIVES. 


Freehold  pur- 
chased  bj 
lessee^s  execu- 
tors  nnder 
option  to 
ptirchase. 


tbe  porpose  of  enabling  him  to  make  a  proper  application  of  it, 
without  tbe  interférence  of  tbe  trustées.  As  far  as  tbe  trustées 
were  concemed,  it  was  to  be  tbe  absolute  property  of  tbe  légal 
Personal  représentatives  :  "  per  Lord  Langdale,  M.R.,  Meryon  v. 
CoUett  (1845),  8  Beav.  886  at  p.  894;  14  L.  J.  N.  S.  Cb.  869  at 
p.  870.     See  also  Marshall  v.  CoUett  (1885),  1  Y.  i&  C.  Exch.  282. 

Covenant  in  lease  of  land  by  lessor  witb  tbe  lessee,  **  bis  execu- 
tors,  administrators,  and  assigns,''  tbat  if  tbe  lessee,  bis  executors, 
administrators,  or  assigns,  sbould  at  any  time  tbereafter  be  désirons 
of  purcbasing  tbe  fee  simple  of  tbe  demised  land,  and  sbould  give 
notice  in  writing  to  tbe  lessor,  bis  beirs,  and  assigns,  tben  tbe 
lessor,  bis  beirs,  and  assigns  would  accept  a  named  sum  for  tbe 
purcbase  of  tbe  fee  simple,  and  on  receipt  tbereof  would  convey  tbe 
fee  simple  to  tbe  lessee,  bis  beirs  or  assigns,  or  as  be  or  tbey  sbould 
direct.  Ileld,  tbat  tbe  option  to  purcbase  was  attacbed  to  tbe 
lease  and  passed  witb  it  ;  tbat  on  tbe  deatb  of  tbe  lessee  intestate 
it  consequently  passed  witb  tbe  lessee's  personal  estate  to  bis 
administrator,  but  tbat  tbe  administrator,  wbo  was  also  bis  beir, 
could  not  make  a  good  title  to  tbe  fee  simple,  wbicb  be  bad  pur- 
cbased  under  tbe  option,  witbout  tbe  concurrence  of  tbe  statutory 
next  of  kin  of  tbe  lessee:  Re  Adams  and  The  Keiisington  Vestnj 
(1888),  24  Cb.  D.  199;  on  app.  27  Cb.  D.  894. 


Personal 
représenta- 
tives means 
execu  tors. 


Kext  of  kin 
held  entitled 
on  context. 


A  trust  of  pei-sonalty  for  tbe  "personal  représenta- 
tives "  of  A.  is  a  trust  for  bis  executors  or  administi'ators 
in  tbeir  représentative  character. 

"I  take  it  to  be  clear  tbat  I  must  construe  tbe  words  *sucb 
person  or  persons  as  sball  be  ber  personal  représentative  or  repré- 
sentatives '  according  to  tbeir  ordinary  meaning,  and  tbat  ordinary 
meaning  is  *  executors  and  administrators  :  '  tbat  tbe  words  being 
in  a  marriage  settlement,  as  distinguisbed  from  a  will,  are  not  to 
be  taken  as  baving  otber  tban  tbeir  ordinary  meaning,  unless  there 
is  sometbing  in  tbe  context  to  give  tbem  a  différent  meaning.  Tbe 
question,  tben,  is  wbetber,  upon  tbe  construction  of  tbis  particular 
instrument,  tbe  words  bave  any  otber  tban  tbeir  ordinary  mean- 
ing:" per  Hall,  V.-C,  and  be  beld  tbat  tbey  bad  not:  Re  BesVs 
Settlement  Trusts  (1874),  L.  R.  18  Eq.  686  at  p.  691. 

But  tbe  context  may  readily  sbow  tbat  "personal  représenta- 
tives "  means  statutory  next  of  kin. 

Tbe  statutory  next  of  kin  were  beld  entitled  in  Wilson  v.  Vil- 
hbujton  (1847),  11  Jur.  587  ;  16  L.  J.  N.  S.  Cb.  169,  where  tbere 
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was  a  trust  ''to  pay,  apply,  and  dispose  of  unto  and  amongst  the 
Personal  représentatives  of  A.  in  a  légal  course  of  administra- 
tion"; in  Biiggs  v.  Upton  (1871),  L.  E.  7  Ch.  376,  where  the 
words  were  "pay  unto  the  légal  représentatives  of  A.  in  a  due 
course  of  administration;"  and  in  Rohimon  v.  Evans  (1873),  22 
W.  R.  199;  43  L.  J.  Ch.  82,  where  the  words  were  '*in  trust  for 
the  person  or  persons  who  should  happen  to  be  the  légal  personal 
représentatives  or  représentative  of  A.at  the  time  of  her  death  "  (in 
each  of  thèse  cases  the  words  "  executors  and  administrators  " 
were  used  in  other  parts  of  the  deed). 

Ultimate  trust  of  personal ty  in  a  marriage  settlement  '*for  the  "Nextofkin 
nexfc  of  kin  or  personal  représentative  "  of  the  wife.    Held,  that  représenta, 
the  wife's  next  of  kin  and  not  her  husband,  as  her  administrator,  ^*^®-" 
was  entitled  :  Bailey  v.  Wright  (1811),  18  Ves.  49;  on  app.  (1818), 
1  Swanst.  89  (in  this  case  there  was  no  contest  between  the  next 
of  kin  and  the  statutory  next  of  kin). 

"  Kext  of  kin  or  personal  représentative  of  A.  in  a  due  course  of 
administration  according  to  the  Statute  of  Distributions,"  means 
the  statutory  next  of  kin  to  the  exclusion  of  the  widow  of  A.  :  Kilner 
V.  LeecU  (1847),  10  Beav.  362. 

Settlement  of  Personal  ty  on  failure  of  children  of  the  marriage  '-Légal  re^re- 
upon  trust  to  pay  a  portion  of  the  funds  "  unto  my  cousin  H.  or  her  *^  *^^ 
légal  représentatives,"  another  portion  "  to  my  cousins  A.  and  M.,  or 
their  légal  représentatives,  equally  between  them."  Held,  that  there 
were  'Hhree  possible  interprétations  :  •  •  .  the  words  may  mean 
*  executors  or  administrators'  and  be  i;herefore  merely  what  are 
commonly  called  words  of  limitation  ;  ...  or,  if  they  are  words  of 
substitution,  they  apply  to  the  date  of  the  settlement,  and  provide 
for  the  possible  contingency  of  the  persons  named  in  it  being  dead, 
or  they  are  void  for  un  certain  ty.  Each  of  thèse  constructions  leads 
to  the  same  resuit  "  (viz.,  that  the  named  persons,  who  were  living 
at  the  date  of  the  settlement,  took  absolutely)  :  Topping  v.  Howard 
(1851),  4  De  G.  &  Sm.  268  ;  S.  C.  suh  nom.  Tipping  v.  Hoicard, 
15  Jur.  911. 

Trusts  in  a  marriage  settlement  "  for  the  persons  (exclusive  of  A.  ^j^^»^®®^*** 
and  his  représentatives)  who  under  the  Statute  of  Distributions  would 
hâve  become  entitled  if  the  wife  had  died  a/eme  sole  and  intestate." 
A.  was  the  wife's  brother  :  on  her  death  he  was  dead,  leaving  three 
daughters  surviving.  Held,  that  représentatives  meant  those  who 
under  the  Statute  represented  the  brother  as  next  of  kin  of  the  wife, 
and  consequently  that  A.'s  daughters  were  excluded  :  Lindsay  y. 
EUicott  (1876),  46  L.  J.  Ch.  878. 


Digitized  by 


Google 


CHAPTER    XXIV. 

MARRUOE — ^WIFB — CHILDREN — ISSUE. 


Marriage. 


Invalid 
marriage. 


Marriage 
within  pro- 
hibitif 
degiees. 


Maniage  :  Mamage  not  Solemnised  :  Maiiiage  AnnuUed  :  Re- 
marriage  :  Restraiiit  of  Mamage  :  Wife  :  Caverturc  :  Effect  of 
Decree  for  Jîidicial  Séparation  :  Séparation:  Unmanied:  With- 
ont  having  been  Manied  :  Children  :  Children  includes  CkUd  en 
ventre  :  Born  includes  to  be  boiii  :  Children  means  Legitimate 
Children  :  Limitations  for  unbegotten  lUegitimate  Children  void  : 
Issue  means  Descendants  :  Context  may  confine  it  to  Children  : 
Référence  to  Parent  :  Child,  Children,  and  Issue  are  Words  of 
Purchase. 

There  are  collected  in  this  chapter  divers  cases  on  words  which 
often  occur  in  deeds,  particalarly  in  marriage  settlements,  but  are 
not  words  of  limitation. 

^'  Marriage  "  means  a  valid  and  effectuai  marriage,  and 
*^  solemnised  "  means  validly  and  effectually  solemnised. 

A  deed  was  executed  whereby  '^  in  considération  of  the  intended 
marriage  between  A.  and  B.,"  personalty  of  the  intended  husband 
was  settled,  and  it  was  agreed  that  the  intended  wife's  real  estate 
should  be  settled.  The  marriage  ceremony  was  performed.  Â 
conveyance  was  made  in  pursuance  of  the  agreement,  and  after- 
wards  it  was  discovered,  before  any  issue  born,  that  the  marriage 
was  invalid.  A.  and  B.  thereupon  separated  and  executed  deeds 
purporting  to  revoke  the  prior  settlement  and  conveyance.  They 
Bubsequently  executed  a  new  settlement,  and  af terwards  were  validly 
married.  Heldy  that,  although  the  légal  estate  passed  by  the  con- 
veyance made  in  pursuance  of  the  first  settlement  {Boughton  v. 
Sandilands  (1811),  3  Taunt.  342),  a  court  of  equity  would  not  hold 
the  parties  bound  either  as  to  the  realty  or  the  personalty  by  the 
first  settlement,  since  it  was  founded  on  the  misapprehension  of 
the  parties,  who  believed  that  they  were  to  be  validly  married: 
RoUnson  y.Dickenson  (1828),  3  Russ.  399;  7  L.  J.  0.  S.  Ch.  70. 

A  settlement  of  property  of  a  woman  who  had  gone  through  the 
ceremony  of  mamage  with  her  deceased  sister's  relict  was  set  aside 
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at  tbe  instance  of  the  woman,  who  was  described  therein  as  a  wife, 
on  the  ground  of  total  failure  of  considération  :  Couhon  v.  Allison 
(1860),  2  Giff.  279  ;  2  De  G.  F.  &  J.  521. 

Where  a  man  went  through  the  ceremony  of  marriage  with  his 
deceased  wife's  sister,  and  prier  thereto  made  a  settlement  in  con- 
sidération of  the  intended  marriage,  and  declared  a  trust  of  the 
settled  property  in  favoar  of  himself  till  the  solemnisation  of  the 
marriage,  it  was  held  that,  inasmuch  as  the  marriage  could  not  be 
legally  solemnised,  the  trust  for  him  was  absolute  :  Chupman  v. 
Bradley  (1868),  33  Beav,  61  ;  4  De  G.  J.  &  S.  71  ;  Pawsonv.  Brown 
(1879),  13  Ch.  D.  202  ;  Neale  v.  Neale  (1899),  79  L.  T.  629. 

A  widower,  in  contemplation  of  a  marriage  "  which  had  been 
agreed  upon  and  vfAS  intended  shortly  to  be  solemnised  "  between 
himself  and  Clara  P.  (who  was  his  deceased  wife's  sister),  conveyed 
realty  to  trustées  to  the  use  of  himself  for  life,  remainder  to  the 
use  of  Clara  P.  during  her  life,  "provided  she  shall  remain  a 
widow  and  unmarried,  and  after  her  decease  or  marriage,  which 
event  shall  first  happen,"  to  the  use  of  the  person  who  would  be 
entitled  thereto  if  the  deed  had  not  been  executed.  HeUlf  by 
North,  J.,  on  a  summons  issued  by  the  trustées,  that  the  limitation 
of  the  life  interest  to  Clara  P.  was  illégal  and  invalid,  and  that  she 
took  no  interest  in  the  property  :  Phillips  v.  Probyn,  [1899]  1  Ch. 
811,  distinguishing  Ayerst  v.  Jenkins  (1873),  L.  R.  16  Eq.  275,  on 
the  ground  that  in  that  case  ail  that  was  decided  was  that  the 
settlor  could  not  set  aside  such  a  settlement. 

A.  covenanted  in  considération  of  (amongst  other  matters)  an  Marriage  not 
intended  marriage  to  settle  lands  to    the  use  of  the  intended  solemnised. 
husband  and  wife  and  the  heirs  of  the  body  of  the  husband,  and 
afterwards  conveyed  the  lands  to  those  uses.    The  marriage  was  not 
solemnised.    Held,  that  the  intended  husband  and  wife  took  as 
joint  tenants  for  life  :  Jones  v.  Boyleson  (1634),  Wm.  Jo.  345. 

Where  the  marriage  was  not  solemnised,  but  the  parties  cohabited 
and  issue  was  born,  it  was  held  that  the  contract  for  the  marriage 
mentioned  in  the  settlement  was  entirely  put  an  end  to,  and  that 
the  property  of  the  intended  wîte  which  had  been  vested  in  tbe 
trustées  of  the  settlement  must  be  re-transferred  to  her  :  Essery  v. 
Gowlard  (1884),  26  Ch.  D.  191  ;  32  W.  K.  518. 

A  settlement  declared  trusts  of  funds,  which  it  was  recited  had 
been  transferred  to  the  trustées  by  the  proposed  husband  and  the 
intended  wife's  father,  and  provided  that  the  intended  wife's  other 
and  after  acquired  proi>erty  should  be  settled.  It  was  executed  by 
the  intended  wife  and  her  father,  but  not  by  the  husband  or  the 
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MEANING   OP  WIFE — œVERTURE. 


Marriage 
annulled. 


Remarriage. 


Re»ti-aJnt  of 
marriage. 


Wife. 


Ooverture. 


trustées,  and  the  funds  were  never  transferred  to  the  trustées. 
The  engagement  was  broken  off.  7/eZrf,  that  the  deed  should  be 
cancelled  :  Bond  v.  Walford  (1886),  32  Ch.  D.  238. 

After  a  marriage  had'been  annulled  by  the  Court,  the  trustées 
were  ordered  to  revest  the  properties  comprised  in  the  settlement 
in  the  parties  by  whom  they  had  been  vested  in  the  trustées: 
Addington,  falsely  called  Mellœ-  v.  Mellor  (1884),  33  W.  E.  232. 

By  an  ante-nuptial  settlement,  in  considération  of  an  intended 
marriage,  the  intended  husband  covenanted  that  if  the  intended 
marriage  should  take  place  he  would,  during  the  joint  lives  of  hîm- 
self  and  his  intended  wife,  pay  to  the  trustées  an  annuity  for  the 
benefit  of  the  intended  wife.  The  marriage  was  solemnised  and 
w  as  afterwards  annulled  ;  it  was  held  that  the  covenant  could  not 
be  enforced  because  the  marriage,  which  was  only  voidable  until 
tlie  déclaration  of  nullity,  had  been  thereby  made  void,  but  that  the 
Court  had  power,  under  the  Matrimonial  Causes  Act,  1859  (22  &  23 
Yict.  c.  61),  s.  5,  and  the  Matrimonial  Causes  Act,  1878  (41  &  42 
Yict.  c.  19),  s.  3,  to  vary  the  settlement  so  as  to  make  the  annuity 
available  for  the  lady's  benefit  notwithstanding  the  decree  of  nullity  : 
Donner  v.  Ward,  [1901]  P.  20  ;  Attwood  v.  Attwood,  [1903]  P.  7. 

It  should  perhaps  be  observed  that  where  a  settlement  purports 
to  be  made  in  considération  of  marriage,  this  means  the  then 
intended  marriage,  so  that,  in  case  of  divorce  at  a  time  when  there 
is  no  issue,  the  ultimate  trusts  arise,  notwithstanding  the  possibilily 
of  the  parties  marrying  each  other  again  and  having  issue  :  Bond 
V.  Taylor  (1861),  2  J.  &  H.  473. 

A  condition  subséquent  in  partial  restraint  of  marriage,  e.g.,  a 
condition  providing  for  the  forfeiture  of  interests  given  by  a  settle- 
ment to  a  daughter  of  the  settlor  and  her  children  upon  her 
marriage  at  any  time  without  the  consent  of  named  persons,  is 
valid  and  enforceable  if  accompanied  by  a  gift  over  :  lie  Whiting*$ 
Seulement,  Whiting  v.  De  Rutzen,  [1905]  1  Ch.  96. 

In  a  post-nuptial  settlement  containing  a  power  for  the  husband 
by  deed,  will,  or  codicil  to  appoint  that,  after  his  death  or  the 
détermination  during  his  life  of  a  trust  of  income  in  his  favour, 
such  income  should  be  paid  to  his  xcife^  wife  means  his  then  présent 
wife,  and  not  any  wife  he  may  hâve:  lie  Hancock,  Malcolm  v. 
Burford'Hancock,  [1896]  2  Ch.  173. 

Coverture  means  the  period  during  which  a  woman  is  married, 
and  in  a  marriage  settlement  refers  only  to  the  marriage  then 
intended  :  Horseman  v.  Ahbeg  (1819),  1  Jac.  &  W.  381  ;  Moiris  v. 
Ilowes  (1845),  4  Hare,  599. 
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But,  by  virtue  of  sect.  25  of  the  Divorce  and  Matrimonial  Causes  pecree  of 
Act,  1857  (20  &  21  Vict.  c,  85),  which  provides  that  "  in  every  case  l^Jî^uon 
of  a  judicial  séparation  the  wife  shall  from  the  date  of  the  sentence,  détermines 
and  whilst  the  séparation  shall  continue,  be  considered  as  a  feme  ^ua  propertj  ; 
sole  with  respect  to  property  of  every  description  which  she  may 
acquire  or  which  may  corne  to  or  devolve  upon  her,"  coverture  is,  so 
far  as  regards  the  wife's  property,  determined  by  a  decree  of  judicial 
séparation.    Hence  property  acquired  by  her  after  the  decree  is  not 
caught  by  a  covenant  to  settle  property  acquired  during  the  intended 
coverture  :  Dawes  v.  Creyke  (1885),  80  Ch.  D.  500  ;  or  during  the 
intended  marriage  :  DavenpoH  v.  Marshall,  [1902]  1  Ch.  82. 

And  by  21  &  22  Vict.  c.  108,  s.  8,  property  to  which  she  is  at  the 
date  of  the  decree  of  judicial  séparation  entitled  in  remainder  or 
reversion  is  included  in  the  protection  given  by  the  decree  :  In  re 
hisole  (1865),  L.  E.  1  Eq.  470. 

But  property  to  which  the  wife  was  entitled  at  the  time  of  the 
marriage  in  reversion,  but  which  fell  into  possession  after  the 
decree,  was  held  to  be  caught  by  a  covenant  to  settle  property  to 
which  she  was  entitled  at  the  time  of  the  marriage  in  possession  or 
reversion  :  Davenport  v.  Marshall,  [1902]  1  Ch.  82. 

The  section  does  not  apply  ta  property  of  the  wife's  in  possession  but  not  re- 
at  the  date  of  the  decree,  so  that  she  is  still   restrained  from  ?i^lîîL7/^^ 

'  ^  anticipation 

anticîpating  such  property  if  it  belongs  to  her  without  power  of  as  regards 
anticipation  :    Waite  v.  Morland  (1888),  38  Ch.  D.  135  ;   Ilill  v.  ^J^^n" 
Cooper,  [1893]  2  Q.  B.  85. 

But  where  a  woman  was  deserted  and  subsequently  a  legacy  was 
left  to  her  for  her  separate  use  without  power  of  anticipation,  and 
subsequently  she  obtained  a  protection  order  whereby  she  was 
**  deemed  to  hâve  been  during  such  désertion  of  her  in  the  like 
position  in  ail  respects  in  regard  to  property  ...  as  she  would  be 
under  that  Act  if  she  obtained  a  decree  of  judicial  séparation,"  she 
was  held  entitled  to  payment  of  the  legacy  :  Cooke  v.  FvUer  (1858), 
26  Beav.  99. 

Although  a  séparation  deed  becomes  inoperative  if  the  parties  Séparation. 
subsequently  résume  cohabitation  :  Bateman  v.  Countess  of  Ross 
(1818),  1  Dow,  235;  Nicol  v.  Nicol  (1886),  31  Ch.  D.  524;  yet  if 
the  deed  contains,  beyond  the  provisions  relating  to  the  séparation, 
trusts  of  property  for  the  children  of  the  marriage,  such  trusts  are 
not  determined  by  the  resumption  of  cohabitation  :  Buffles  v.  Alston 
(1875),  19  Eq.  539  ;  Be  Spark's  Ti-ust,  Spark  v.  Massey,  [1904] 
1  Ch.  451,  compromised  on  appeal,  [1904]  2  Ch,  121  ;  and  trusts 
in  faveur  of  the  wife  are  not  necessarily  so  determined  :  Crouch  v. 
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Waller  (1859),  4  De  G.  &  J.  802;  Negusv.  Foister  (1882),  80  W.  E. 
671  ;  the  question  being  one  of  construction  :  see  per  Bowen,  LJ., 
Nicol  V.  Nicol  (1886),  81  Ch.  D.  524  at  p.  529  ;  and  where  a  gtiasi- 
séparation  deed  was  executed  between  a  man  and  bis  mistress, 
a  covenant  by  bim  to  pay  ber  an  annuity  was  beld  to  be  opéra- 
tive,  althougb  tbey  subsequently  resumed  cobabitation  :  Re  Ahdij, 
Eahbeth  v.  Donaldson,  [1895]  1  Cb.  455  ;  and  a  proviso  that  if 
cobabitation  is  resumed  the  annuity  sball  cease  is  void  :  Ex  patie 
Naden,  Re  Wood  (1874),  9  Cb.  670. 
Unmarried.  Unmarried  is  a  word  of  flexible  meaning,  but  prima  f acte  it  means 
never  baving  been  married,  t.^.,  a  spinster  :  per  Sbadwell,  V.-C, 
Smith  V.  Smith  (1841),  12  Sim.  817  at  p.  826  ;  per  Nortb,  J., 
Blundell  v.  de  FaWe  (1888),  57  L.  J.  Cb.  577  ;  58  L.  T.  621.  But  it 
may  mean  not  being  married  at  tbe  time  predicated,  i.e.,  net 
baving  a  busband  then  living  :  Maugham  v.  Vincent  (1840),  4  Jur. 
452;  per  Wood,  Y.-C.,Re  Satmders'  Trust  (1857),  8  K.  &  J.  152  at 
p.  156;  per  Lords  Cranwortb  and  Wensleydale,  Clarke  v.  Cdh 
(1861),  9  H.  L.  C.  601  at  pp.  612  and  615. 

Wbere  a  settlement  provided  tbat  if  tbere  sbould  be  more  tban 
one  cbild  of  tbe  intended  marriage,  and  **  ail  of  tbem  but  one  cbild 
sball  bave  died  unmarried  and  witbout  issue,*'  and  again,  if  ail  of 
tbe  cbildren  *'  sball  bave  died  unmarried  and  witbout  issue,"  it  was 
beld  tbat  **  unmarried  '*  meant  "  witbout  ever  baving  been  married," 
because  it  was  applied  to  a  person  not  married  at  tbe  time  :  Heywood 
V.  Heytvood  (1860),  29  Beav.  9. 

The  Word  most  usually  occurs  in  the  ultimate  trust  of  the  intended 
wife's  property  in  a  marriage  settlement,  such  property  being  given, 
after  ber  death,  in  default  of  issue  of  the  marriage  and  an  appoint- 
ment  by  her,  to  her  next  of  kin  ''  as  if  she  had  died  intestate  and  un- 
married," and  in  certain  cases  the  word  bas  been  construed  in  such 
instruments  to  mean  "  not  baving  a  busband  then  living  "  in  order  to 
provide  for  cbildren  of  tbe  wife.  Such  cases  are  Hoare  v.  Baimes 
(1791),  8  Bro.  C.  C.  316,  and  Maicghamv.  Vincent  (1840),  4  Jur.  452, 
on  the  ground  that  the  settlement  contained  no  provision  in  default 
of  appointment  for  the  cbildren  of  the  marriage  ;  Pratt  v.  Mathew 
(1856),  22  Beav.  828  ;  8  D.  M.  &  G.  522  ;  and  Re  Woodhouse's  T^st, 
[1908]  1  Ir.  B.  126,  on  the  ground  that  the  settlement  did  not  provide 
for  the  issue  of  the  marriage  in  every  possible  event;  Re  Saunders' 
Trnst  (1857),  8  K.  &  J.  152,  on  the  ground  that  there  was  no  provi- 
sion for  the  cbildren  of  a  subséquent  marriage  ;  and  Mitchell  v.  Cdh 
(1860),  Johnson,  674  ;  S.  C.  in  D.  V.svh  nom.  Clarke  v.  Colis  (1861), 
9  H.  L.  C.  601,  on  tbe  ground  that  the  settlement  did  not  provide  for 
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the  issue  of  the  marriage  in  every  possible  event,  nor,  in  default  of 
appointment,  for  the  issae  of  a  subséquent  marriage  ;  and  in  Re 
Fortes  (1899),  W.  N.  6  (4),  the  words  "  died  a  spinster  and  intestate  " 
were  held  to  mean  ^'  discovert  "  on  the  ground  that  otherwise  there 
was  no  provision  for  a  child  of  a  previous  marriage. 

In  certain  settlements  the  phrase  used  is  not  ''intestate  and  Without 
unmarried,"  but  "intestate  and  without  having  been  married."  mavd^^^ 

It  is  now  settled  that  the  phrase  "  without  having  been  married  *' 
is  to  be  interpreted  in  its  literal  sensé  of  "never  having  been 
married,"  unless  "  there  is  anything  in  the  context  or  in  the 
circumstances  of  the  case  which  will  justify"  the  Court  "in 
departing  from  the  natural  and  plain  meaning  of  the  words  used  :  " 
per  Vaughan  Williams,  L.J.,  in  Re  Brydone's  Seulement,  [1903] 
2  Ch.  84  at  p.  92  ;  and  see  per  Romer  and  Cozens-Hardy,  L. JJ.,  to 
the  same  effect,  Ibid.  at  pp.  94  and  97  ;  but  there  are  cases  in 
which  that  expression  hasbeen  construed  to  mean  "  without  having 
contracted  the  présent  marriage." 

The  cases  in  which  this  or  a  similar  phrase  has  been  interpreted 
are  as  foUows  : — 

Re  Novman's  Ti-mt  (1853),  3  D.  M.  <&  G.  965,  where  it  was 
held  that  "  without  being  married  "  meant  no  more  than  "  without 
having  a  husband  at  the  time  of  her  death  "  :  Wilson  v.  Athinson 
(1864),  4  D.  J.  &  S.  455,  where  the  phrase  "  without  having  been 
married  "  was  placed  in  such  a  context  as  to  show  that  it*  was  not 
meant  to  exclude  an  illegitimate  child  who  for  the  purposes  of  the 
settlement  was  to  be  regarded  as  legitimate  :  Re  BcUVs  Trust  (1879), 
11  Ch.  D.  270,  where  there  was  no  other  provision  in  default  of 
appointment  for  thechildren,and  Fry,  J.,  held  that  a  child  took  the 
f  unds  as  the  person  entitled  under  the  Statute  of  Distributions,  think- 
ing  that  the  Lords  Justices  had  laid  down  in  Wilson  v.  Atkinson  a 
gênerai  rule  that  "  without  having  been  married  "  meant  without 
having  a  husband  living  :  Upton  v.  Brown  (1879) ,  12  Ch.  D.  872,  where 
there  was  no  absence  of  provision  for  children  as  in  Re  BalVs  Trust, 
but  Fry,  J.,  again  foUowed  the  supposed  rule  in  Wilson  \.  Atkinson  : 
Enmins  v.  BradJ&rd  (1880),  13  Ch.  D.  493,  where  Jessel,  M.R.,  con- 
strued the  words  *'  without  ever  having  been  married"  according  to 
their  literal  meaning,  and  said  that  there  was  no  gênerai  rule  laid 
down  in  Wilson  v.  Atkinson  :  Re  Arden's  Seulement  (1890),  W.  N.  204; 
Stoddart  v.  Saville,  [1894]  1  Ch.  480  ;  and  Re  Mare,  [1902]  2  Ch, 
112,  in  which  Stirling,  J.,  Chitty,  J.,  and  Kekewich,  J.,  respectively 
folio wed  the  supposed  rule  in  Wilson  v.  Atkinson  in  construing  the 
words  **  without  having  been  married  "  (in  Re  Ardents  Settlement  the 
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persons  held  to  be  entitled  were  the  wife's  issue  by  a  subséquent 
marriage,  and  in  Stoddart  v.  Saville  there  was  no  provision  for  the 
childrén  of  the  marriage  in  default  of  appointment)':  Hardman  v. 
Maffett  (1884),  13  L.  R.  Ir.  499,  where  the  words  were  "  without 
having  been  married,'*  and  Porter,  M.R.,  said  there  was  no  diffé- 
rence between  them  and  **  without  ever  having  been  married,"  and 
followed  Emmim  v.  Bradford  :  lie  Deane's  TrmUy  [1900]  1  I.  R. 
832,  where  the  words  were  the  same  as  in  Hardman  v.  Maffett, 
and  the  same  Judge  followed  his  prevîous  décision:  Re  Sinith's 
Settlementy  [1903]  1  Ch.  373,  where  the  words  were  the  same  as  in 
Emmins  v.  Brad/ord,  and  Swinfen-Eady,  J.,  followed  Jessel,  M.R  : 
and  lîe  Bnjdone's  Settlement,  [1903]  2  .Ch.  84,  where  the  words 
were  '*  without  having  been  married,"  and  the  Court  of  Âppeal, 
following  Jessel,  M.R.,  and  Swinfen-Eady,  J.  (and  disapproving 
the  contrary  opinions  of  F17,  Chitty,  Stirling  and  Eekewich,  JJ.), 
held  that  no  gênerai  rule  was  laid  down  in  Wihon  v.  Atkinson^  and 
that  the  words  must  bear  their  ordinary  interprétation. 


Childrén, 


*'  Childrén  of 
wife." 


The  primaiy   meanîng   of   the  word 
descendants  of  the  fii'st  degree. 


•  childrén  "  îs 


But  "according  to  the  authorities,  grandchildren  and  great- 
grandchildren  are  ail  childrén  and  come  within  that  to  certain 
purposes,  and  in  Crooke  v.  Brookeiug  (1689),  2  Vem.  106  (a  case  on 
a  will),  it  is  said  in  the  conclusion  that  it  is  allowed  by  ail  if  no 
childrén  are  in  being,  grandchildren  would  come  in  under  the  word 
childrén,  and  may  be  thereby  described  :  "  per  Hardwicke,  C, 
Wijth  V.  Blackman  (1749),  1  Ves.  Sen.  196  at  p.  201  ;  S.  C.  sub 
nom.  Wythe  v.  Thnrhton,  Amb.  555  (a  case  on  a  deed)  ;  but  in  that 
case  the  décision  was  that  issue  was  not  eut  down  by  a  subséquent 
référence  to  childrén.  There  does  not  appear  to  be  any  case  on  a 
deed  in  which  remoter  descendants  hâve  taken  under  the  descrip- 
tion of  childrén;  and  Hall,  V.-C,  referring  to  the  above  stated 
opinion  of  Lord  Hardwicke,  said,  **  such  a  latitude  of  construction 
is  not  now  adopted:*'  Re  Hopkins'  Tnists  (1878),  9  Ch.  D.  131 
at  p.  137  (a  case  on  a  will). 

The  cases  on  wills  are  coUected  in  Theobald  on  Wills, 
c.  28,  III.  Legitimate  Childrén,  2  (6th  éd.),  p.  290. 

"Childrén  of  the  wife,'*  in  a  marriage  settlement  of  the 
husband*s  property,  means  childrén  of  the  wife  by  that  husband  : 
Dafforne  v.  Goodman  (1699),  2  Vern.  362.  "  Younger  childrén"  in 
a  settlement  made,  not  in  contemplation  of  marriage,  by  a  widower, 


Digitized  by 


Google 


CHILDREN   INCLUDE   CHILD   EN   VENTRE.  417 

who  afterwards  marries,  includes  hischildren  by  the  second  as  well  "Younger 
as  the  first  wife  :  Brathwaite  v.  Brathwaite  (1685),  1  Vem.  884. 

Ultimate  trust  in  a  marriage  settlement  in  default  of  children  of  "  ^^^^^  an^l 
the  marriage  "  for  ail  and  every  the  child  and  children  or  grand-  ^randchiS.*' 
child  of  Julia  Gibson  living  at  the  decease  of  the  survivor  of  the" 
husband  and  wife.  Held^  there  being  children  of  Julia  Gibson  living 
at  that  date,  that  no  grandchild  took  any  share,  the  grandchiidren 
being  a  substitutional  class  to  take  only  in  the  event  of  no  child 
being  alive  at  the  period  of  distribution,  and  not  being  substituted 
for  their  own  parents,  as  if  the  gift  to  children  was  a  gift  in  joint 
tenancy  :  Re  Coley,  Gibson  v.  Gibson,  [1901]  1  Ch.  40. 

A  limitation  to,  or  trust  for,  children  born  or  living  at  Trust  for 

11  1  M  1  1  •  I    children 

a  given  time,  mcludes  a  child  en  ventre  at  that  time  and  includes  chiid 
born  afterwards  :  Beale  v.  Beale  (1713),  1  P.  Wms.  244. 

In  Palmer  v.  Cracroft  (1706),  2  Vern.  578,  where  a  posthumous 
son  was  excluded  in  faveur  of  the  next  remainderman,  it  seems  to 
bave  been  decided  that  the  contingent  remainder  to  the  child  could 
not  take  effect  owing  to  its  becoming  unsupported  on  the  father*s 
death,  which,  however,  probably  took  place  before  the  passing  of 
the  Statute  mentioned  below.  The  question  was  formerly  considered 
doubtful  with  regard  to  settlements  of  realty,  and  an  Act  (10  &  11  }££^^\^'"' 
Will.  III.  (1699),  c.  16),  was  passed,  by  which  it  is  enacted  that 
where  an  estate  is  settled  in  remainder  on  children,  with  remainder 
over,  a  posthumous  child  may  take  as  if  it  had  been  born  in  its 
father*s  lifetime,  although  there  be  no  estate  limited  to  trustées  to 
préserve  the  contingent  remainder.  In  Miïlar  v.  Ttimer  (1748), 
1  Ves.  Sen.  85,  where  by  marriage  articles  provision  was  made 
for  "such  child  or  children  of  the  marriage  as  should  be  living 
ut  the  death  of  the  father  or  mother,**  a  posthumous  child  was 
allowed  to  take  its  share. 


Limitations    to,    or    trusts    for,    children    born,    or  Bom  includes 
begotten,  include  those  thereafter  bom  or  begotten ;  and  and rice^ 
vice  versa.  ''^'^'^' 


**  As  procreatis  shall  extend  to  the  issues  begotten  afterwards, 
so  procreandis  shall  extend  to  the  issues  begotten  before:'*  Co. 
Litt.  20  b. 

**  The   words  *  begotten  and   to  be  begotten  *  are  the  aame,  as 
B.D.  27 
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Context 

confining 

meaning. 


BORN   INCLUDES   TO   BE   BORN. 

well  upon  the  construction  of  wills  as  settlements,  and  take  in  ail 
the  issue  after  begotten  :"  per  Lord  Cowper,  L.K.,  Cook  v.  Cool 
(1706),  2  Vern.  544. 

'''Procreatis'  takes  in  children  to  be  begotten,  and  ' lyrocreaidiz 
includes  children  then  begotten:"  per  Parker,  C,  Heicet  v.  Irtlad 
(1718),  1  P.  Wms.  426  at  p.  427. 

**  There  are  numerous  authorities  from  those  refeired  to  in  Ck). 
Litt.  20  b,  deciding  that  the  word  procreandis  may  be  read  procreaiit, 
and  vice  versa  :"  per  Wood,  V.-C,  Oabb  v.  Prendergoêt  (1855),  1 
K.  &  J.  439  at  p.  442. 

Husband  and  wif e,  having  issue  a  daughter,  settled  £600  in  trust  for 
the  wife  for  life,  remainder  in  trust  for  "such  daughter  or  daughters 
as  shall  be  begotten  by  the  husband  on  the  wife."  The  wife  died 
without  having  had  any  other  daughter.  Held,  that  the  daughter 
ftlready  born  should  take  :  Heu  et  v.  Ireland  (1718),  1  P.  Wms.  426; 
2  Eq.  Ca.  Ab.  189,  pi.  9  ;  Pre.  Ch.  489  ;  Gilb.  Eq.  145.  This  appears 
to  be  the  case  reported  in  10  Mod.  398,  2  Eq.  Ca.  Ab.  658,  pi.  4,  %uh 
nom,  SUngshy  v. . 

Limitations  to  use  of  settlor  for  life,  remainder  to  his  sons  in  tail, 
remainder  to  the  settlor's  brother  for  life,  with  remainder  **  to  the 
hoirs  maie  of  his  body  hereqfter  to  be  begotten."  Held,  that  the 
brother  took  an  estate  tail,  **  the  words  hereafter  to  be  begotten  do 
not  confine  it  to  the  issue  born  after,  but  will  likewise  take  in  thât 
boni  before  :  the  words  procreatis  and  procrcandis  being  of  the  same 
import.  ...  And  this  was  to  prevent  the  great  confusion  which 
would  otherwise  be  in  descents  by  setting  in  the  younger  before  the 
elder:"  per  Lord  Talbot,  C,  Hebblethwaite  v.  Cartinight  (1734), 
Cas.  t.  Tal.  31  at  p.  32. 

The  rule,  however,  is  not  inflexible,  and  may  gîve  way  to  a 
sufficient  context. 

Feoflfment  in  fee  to  the  use  of  the  settlor's  younger  son  in  tail,  and 
after  to  the  use  of  the  hoirs  of  the  settlor's  body  in  postenim  pro- 
creandis,  He  had  at  the  time  of  the  feoffment  an  elder  and  a 
younger  son,  and  afterwards  had  issue  a  third  son.  The  yonnger 
son  died  without  issue.  Ileld,  that  the  third  son  took,  **  for  this 
word  in  posterum  is  a  forcible  word  to  croate  a  spécial  inheritance, 
without  that  it  had  been  a  gênerai  tail:'*  per  Wray,  J.,  Anon, 
(1588),  3  Léon.  87,  ca.  cxxvi.  **The  case,  therefore,  did  not  turn 
entirely  upon  the  effect  of  the  words  in  posterum  procreandis,  for 
the  feoflfors  passing  by  the  eldest  son  in  the  first  instance,  was  a 
very  important  circumstance  to  indicate  an  intention  to  exclude 
that  son  altogether:"  per  Lord  Ellenborough,  C,  Doe  v.  Halleit 
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(1813),  1  M.  &  S.  124  at  p.  186;  and  see  per  Stirling,  J.,  Locke  v. 
Dimlop  (1888),  89  Cli.  D.  387  at  p.  898. 


Children    means     leo:îtimate    children,    unless    that  Chiidren 
meaning    is    excluded    by    the   circumstances    or    the  means 
context.  '^^^ 


Legitimate  children  include  children  born  ont  of  wedlock  of 
peraons  who  by  subséquent  marriage  légitimât ise  the  children, 
where,  at  the  time  of  the  birth  of  the  children  and  of  the  marriage, 
the  father  is  domiciled  in  a  place  where  children  born  before 
marriage  can  be  rendered  legitimate  by  the  subséquent  marriage  of 
the  parents:  lie  Goodman's  Trust  (1881),  17  Ch.  D.  266;  In  re 
Gnwe,  Vanrher  v.  Treasnrij  Solicitor  (1888),  40  Ch.  216;  but  such 
children  cannot  take  land  in  England  by  descent  :  Doe  d.  Birt- 
whisfle  V.  Vanim  (1840),  2  Cl.  &  F.  571  ;  9  Bli.  N.  S.  32  ;  7 
Cl.  &  F.  895. 

**  A  man  makes  a  lease  to  B.  for  life,  remainder  to  the  eldest  issue 
maie  of  B.  and  the  heires  maies  of  bis  body.  B.  hath  issue  a 
bastard  son  ;  he  shall  not  take  the  remainder,  because  in  law  he  is 
not  bis  issue,  for  qui  ex  damnato  coitu  nascuntur  inter  liberos  non 
computentur:''   Co.  Litt.  8  b. 

But  an  illegitimate  child  can  take  an  estate  by  deed  if  sufficiently  niegitimate 
described,  thouj:h  further  described  as  the  child  of  his  reputed  properly 
parents.     **  So  if  a  remainder    be   limited   to   likh.  fdio  Rich,  ^ribedcan 
Marwood,  it  is  good  although  he  be  a  bastard,  if  in  vulgar  réputa- 
tion and  knowledge  he  be  known  by  such  name,  as  the  book  is  in 
39  Edw.  III.  (1365),  lia,  and  yet  in  truth  he  is  nullius  filius:  "  Sir 
Moyîe  Finch' 8  Case  (1606),  6  Rep.  63  a  at  p.  65  a. 

There  are  no  modem  cases  on   deeds  in   which   the  questi'Ji  illegitimate 
whether  illegitimate  cliildren  can   take   under  the  description  of  takingby 
children,  bas  arisen,  except  the  case  of  Gabb  v.  Prenderrfast,  where  context 
there  was  an  ultimate  limitation  of  realty  in  a  marriage  settlement 
upon  trust  for  **  ail  and  every  the  child  or  children,  as  well  those 
already  born  as  hereafter  to  be  born,  of  F.  R.  and  E.  his  wife 
equally  and  their  respective  heirs  and  assigns.'*    F.  R.  and  E.  were 
married  at  the  date  of  the  deed  ;    they  never  had  any  legitimate 
children,  but  before  their  marriage  E.  had   several  illegitimate 
children  who  were  living  at  the  date  of  the  deed,  and  who  were 
reputed  to  be  the  children  of  F.  R.     Hcld,  that  such  children  took, 
Wood,  V.-C,   relying    on    the  words    **  already  born  :  *'    G(d)b  v. 
Prendergast  (1855),  1  K.  i&  J.  439. 

27—2 
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The  cases  on  wills  are  coUected,  Theobald,  c.  28,  I.  lUegitimate 
Children  (6th  éd.),  279. 

Limitation  to  No  limitation  to,  or  trust  for,   an  illegitimate  child 

nie^mate  unbom  {quaere  unbegotten)  at  the  date  of  the  deed  can 

child  is  voici.  ^^^^  ^g^^^  .   c^    L-jt^  3  ^ 

"  If  a  man  make  a  lease  for  life  to  B.,  the  remainder  to  the  eldest 
issue  maie  of  B.,  to  be  begotten  of  the  body  of  Jane  S.,  whether  the 
same  issue  be  legitîmate  or  illegitimate.  B.  hath  issue  a  bastard 
on  the  body  of  Jane  8.  ;  this  sonne  or  issue  shall  not  take  the 
remainder  ;  for  (as  it  hath  been  said)  by  the  name  of  issue,  if  tliere 
had  beene  no  other  words,  lie  could  not  take  ;  and  (as  it  hath  been 
also  said)  a  bastard  cannot  take  but  after  he  hath  gained  a  name 
by  réputation  that  he  is  the  sonne  of  B.,  &c.  And  therefore  he  can 
take  no  remainder  limited  before  he  be  borne,  but  after  he  be  borne, 
and  that  he  hath  gained  by  time  a  réputation  to  be  knowne  by  the 
name  of  a  son,  then  a  remainder  limited  to  him  by  the  name  of  the 
son  of  his  reputed  father  is  good  :  ''  Co.  Litt.  3  b. 

Lord  Coke  quotes  in  support  of  his  opinion  a  case  of  Blodicell  v. 
Edwards  (1596),  Cro.  Eliz.  509;  Noy.  35,  Moore,  430,  2  Eoll.  Abr. 
48-44.  As  to  this  case  Hargrave  says  :  **  The  several  reports  of  the 
case  cited  by  Lord  Coke  in  the  margin  diflfer  verymuch.  According 
to  Noy  and  Moore  it  was  held  byall  but  Popham  that  the  remainder 
was  good,  though  the  bastard  was  not  born  till  after  creating  it  ; 
and  Rolle  represents  the  case  as  if  the  opinion  had  been  for  the 
remainder.  But  Croke  agrées  with  Lord  Coke,  and  writes  that  a 
majority  of  the  judges  held  the  remainder  void,  though  indeed  it 
appears  by  his  report  that  the  party  at  length  claiming  as  lawftd 
issue,  it  became  unnecessary  to  décide  what  would  be  the  effect  of  a 
remainder  to  an  unbom  bastard." 

In  Re  Shaw,  Kohinson  v.  Shaw^  [1894]  2  Ch.  573,  North,  J.,  says 
at  p.  575  :  **  It  is  conceded  that,  according  to  law,  the  rest  " — t.^., 
illegitimate  children  unbegotten  at  the  date  of  the  deed — **  can  take 
nothing,  for  the  provision  made  was  for  illegitimate  children,  and 
they  were  not  then  even  begotten." 

It  will  be  noticed  that  Lord  Coke  says  that  an  illegitimate  child, 
in  order  to  take,  must  be  born,  but  a  limitation  to  an  illegitimate 
child  en  ventre  would  be  good  if  such  child  were  described  as  the 
child  of  the  mother,  though  it  would  probably  be  bad  if  the  child 
was  described  as  the  child  of  the  father,  owing  to  the  diflBculty  of  an 
unborn  child  having  a  réputation  of  paternity.     The  only  modem 
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case  on  the  subject  is  Re  Shaw,  liohinson  v.  Sliaic,  [1894]  2  Ch.  573, 
in  which  case  a  man  went  through  the  ceremony  of  marriage  with 
his  aunt,  and  subsequently  settled  funds,  subject  to  life  interests  of 
himself  and  his  reputed  wife,  for  the  issue  of  the  marriage  of 
himself  and  his  wife  as  she  should  appoint,  and  in  default  of 
appointaient  "  for  the  child  or  children  of  the  said  *  wife  *  by  the 
said  W.  S.,  her  husband,*'  and  North,  J.,  held  that  a  child  boni 
within  one  month  of  the  date  of  the  settlement  did  not  take  tho 
funds,  though  he  said  (p.  576)  "no  doubt  there  was  a  child  theii 
begotten  in  favour  of  whom  a  settlement  might  hâve  been  made 
if  proper  and  apt  words  had  been  used;  if  the  settlement  had 
referred  to  a  child  already  begotten  and  not  born,  for  example,  that 
might  hâve  been  sufl&cient.*' 

The  Word  issue  prima  facie  means  descendants  ;  but  issue  means 

i  Icsccndau  te* 

the  context  may  show  that  it  means  children. 

**It  is  clearly  settled  that  the  word  'issue,'  unconfined  by 
any  indication  of  intention,  includes  ail  descendants.  Intention 
is  required  for  the  purpose  of  limiting  the  sensé  of  that  word, 
restraining  it  to  children  only  :  "  per  Grant,  M.R.,  Lcxgh  v.  Norbun/ 
(1807),  13  Ves.  340  at  p.  344;  and  see  per  James,  L.J.,  Ralph  v. 
Carrick  (1879),  11  Ch.  D.  873  at  p.  883;  and  per  Jessel,  M.R., 
Morgan  v.  Thomas  (1882),  9  Q.  B.  D.  643  at  p.  646  (both  cases  on 
wills). 

**  The  law  I  take  to  be  that  *  issue  '  prima  facie  means  ail 
descendants  ;  but  the  word  may,  by  the  context,  .  .  .  get  the  mean- 
ing  of  *  children  '  and  be  so  limited.  The  onus  of  proving  that  the 
word  is  used  in  that  restricted  sensé  lies  upon  those  who  assert  that 
construction  :  "  per  Sullivan,  M.ll.  (Ir.),  Ile  Denis'  Trusts,  Ir.  Eep. 
10  Eq.  86. 

Yoluntary  settlement  of  real  estate  on  the  settlor  for  life,  Exampies. 
remainder  to  his  nephew  John  for  life  ;  remainder  to  his  sons 
successively  in  tail  maie;  remainder  to  four  persons  (three  of 
whom  were  tbe  testator's  sisters,  and  the  fourth  was  his  nièce), 
and  their  heirs,  on  trust  that  they  or  the  survivor,  or  heir  of  such 
survivor,  should  sell  the  premises  ;  and  that  the  money  raised 
thereby  might  be  equally  divided  between  the  four  persons,  or  the 
respective  issues  of  their  bodies,  in  case  they,  or  any  of  them, 
Hhould  be  dead  at  the  time  of  such  failure  of  issue  maie  of  John, 
fihare  and  share  aiike,  viz.,  to  each  of  them,  or  their  respective 
children,  one  fourth  part  thereof;  provided  that  if  any  of  them 
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Bhould  be  dead  without  issue,  when  there  should  be  such  a  failore 
of  issue  of  John,  then  to  be  equally  divided  among  the  survivors  or 
their  respective  children,  in  case  any  of  them  also  should  be 
dead,  leaving  issue  of  their  bodies.  John  died  without  issue.  Al 
the  time  of  his  death  none  of  the  four  persons  named  in  the  will 
was  living.  The  nièce  had  died  without  issue.  Of  one  of  the 
sisters  there  were  children  hving  ;  of  another,  children  and  great- 
^randchildren  ;  of  the  third,  only  grandchildren.  The  contention 
was  that  the  use  of  the  word  "  children  '*  restricted  the  meaning 
of  the  word  "  issue."  But  Lord  Hardwicke  came  to  the  conclusion 
that,  having  regard  to  the  fact  that  the  testator  must  hâve  con- 
templated  that  the  ultimate  trust  might  take  effect  after  a  long  lapse 
of  years,  when  it  was  more  probable  that  grandchildren  and  great- 
grandchildren  would  be  living  than  children,  the  word  "issue" 
must  be  construed  strictly  as  including  the  grandchildren  and  great- 
grandchildren  :  Wytli  v.  Blackman  (1749),  1  Tes.  Sen.  196  ;  S.  C. 
Hub  nom.  Wythe  v.  Thurlston,  Amb.  555.  See  the  observations  on 
this  case  in  Davenpon  v.  Ilanbiwy  (1796),  3  Ves.  257. 

Bond  given  on  marriage  for  payment  to  the  husband  wûthin  a 
limited  time  after  the  obligor's  death,  **  if  any  of  the  issue  of 
^  the  marriage  should  be  living  at  that  time."  The  children 
of  the  marriage  ail  died  before  the  obligor,  leaving  gi*andchildren 
who  were  living  at  the  time  appointed  for  payment.  Ileld,  that 
the  grandchildren  were  **  issue  "  within  the  meaning  of  the  bond  : 
Ilaydon  v.  WiUhere  (1789),  3  T.  R.  372. 

Settlement,  on  marriage,  of  personalty  on  husband  for  life, 
remainder  (subject  to  payment  of  an  annuity  to  the  wife)  to  such 
persons  as  the  husband  should  by  deed  or  will  appoint:  in  default, 
for  his  issue.  He  had  no  children  by  the  marriage,  but  he  had 
children  and  grandchildren  by  a  former  marriage.  Held,  that  the 
children  by  that  marriage  and  the  grandchildren  living  at  his  death 
were  entilled  equally  per  capita  :  Leigh  v.  Xorbint/  (1807),  13  Ves. 
340. 

J.,  by  a  voluntary  settlement,  **  in  order  to  make  some  provision 
for  his  daughter.  M.,  the  wife  of  T.,  and  for  her  issue  by  T.,"  gave 
property  on  trust  for  M.  for  life,  "and  upon  the  decease  of  M., 
leaving  issue  by  T.,  upon  trust  for  such  issue  respectively  ;  "  M.  had 
issue  by  T.,  one  daughter  only,  who  died  in  M.'s  lifetime  leaving 
children.  Held,  that  such  children  were  entitled  as  **  issue  ;  "  South 
V.  Searle  (1856),  4  W.  R.  470. 

"Where  there  was  a  power  of  appointment  between  the  brothers 
and  sisters  *'  who  shall  be  then  living,  and  the  issue  of  any  one  or 
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more  of  them  as  shall  be  then  dead,  leaving  isBue,"  with  a  gift  in 
default  of  appointment  to  the  same  persons  '*  equally  to  be  divided 
amoDg  them  as  tenants  in  common,  the  issue  of  any  deceased 
brother  or  sister  to  take  only  such  share  as  such  brother  or  sister 
would  hâve  taken  in  case  he  or  she  was  then  living,  and  the  children 
of  each  deceased  brother  and  sister,  if  more  than  one,  to  take  in 
equal  shares  as  tenants  in  common  between  themselves."  Held, 
that  "  issue  '*  was  not  confined  to  children  :  Harrison  v.  Symons 
(1866),  14  W.  R.  959. 

Post-nuptial  settlement  of  personalty,  made  in  pursuance  of  ante- 
nuptial  agreement,  on  trust  (subject  to  life  interests  to  husband  and 
wife),  for  **  the  issue  of  the  marriage  "  as  the  wife  should  appoint  ; 
in  default,  as  the  husband  should  appoint  ;  in  default,  for  **  the 
child  or  children  of  the  marriage  equally  among  them,  and  the 
issue  of  any  of  them  who  may  hâve  died  leaving  lawful  issue,  the 
whole  issue  of  any  one  so  dying  receiving  the  share  that  would  hâve 
belonged  to  their  deceased  parent."  Held^  that  "issue"  was  to 
be  taken  in  its  proper  sensé  :  Donoghue  v.  Brooke  (1875),  Ir.  R.  9 
Eq.  489.     See  also  Re  Howard's  TmsU  (1858),  7  Ir.  Ch.  R.  844. 

A  référence  to  the  ^*  parent  *'  of  issue  will  generally  issue 
sufïiee  to  show  that  *^ issue"  means  '^children.''  chiWrenby 

référence  to 
**I  have  always  considered  it  as  settled  that  in  a  will  or  in  a  P**^*- 
deed,  if  it  is  a  question  whether  the  word  issue  shall  be  taken  generally 
or  in  a  restricted  sensé,  a  direction  that  the  issue  shall  take  only 
the  share  which  their  parents  would  have  taken,  if  living,  must  be 
taken  to  show  that  the  word  issue  was  used  in  its  restricted  sensé  :  " 
per  Shadwell,  V.-C,  Pnien  v.  Osborne  (1840),  11  Sim.  132  at  p.  188. 
By  deed  trusts  of  a  fund  were  declared  for  the  children  of  a 
marriage  living  at  the  death  of  the  husband  and  wife,  with  a  pro- 
vision that  if  any  should  die  in  the  lifetime  of  the  husband  and 
wife  leaving  issue,  such  issue  should  take  such  share  as  their 
parent  would  have  been  entilled  to,  in  case  he  or  she  had  survived 
the  husband  and  wife.  Held,  that  a  grandchild  of  a  child  of  the 
marriage  was  excluded  :  Harrington  v.  Lawrence  (1814),  cited  Prueu 
V.  Osboine  (1840),  11  Sim.  132  at  p.  138.  To  the  same  effect  are 
Tatliam  v.  Venion  (1861),  29  Beav.  604;  Barracloagh  v.  ShiUito 
(1894),  32  W.  R  875  ;  58  L.  J.  Ch.  811. 

Trust  in  remainder  for  twelve  named  persons,  described  as  the 
children  of  Â.,  or  such  of  them  as  should  be  alive  at  a  certain  time, 
*'  and  the  issue  of  such  of  them  as  might  be  then  dead  leaving  issue, 
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When  issue 
restricted 
otherwise 
than  bj 
référence  tx) 
parent. 


to  1)6  equally  divided  between  them,  share  and  share  alike,  bat  so 
as  the  issue  of  any  deceased  child  should  take  between  them  no 
more  than  the  parent  would  hâve  taken  if  then  Uving."  i/eW,  that 
**  issue"  meant  children  :  Ajiderson  v.  St.  Vincent  (1856),  4  W.  E. 
B04  ;  2  Jur.  N.  S.  607. 

It  is  diffîcult  to  lay  down  any  rule  as  to  what,  other  than  a 
référence  to  parent,  will  eut  down  the  meaning  of  **  issue  "  to 
**  children  ;  "  although  slight  indications  of  intention  in  marriage 
articles  or  a  will  suffice  to  show  that  ''  issue  *'  is  to  be  constraed 
*'  children,''  this  is  not  the  case  in  a  marriage  settlement. 

**  The  Court  has  often  laid  it  down  that  marriage  articles  are  to 
l>e  treated  only  as  a  mémorandum  of  instructions,  which  are  to  be 
carried  out  in  such  a  way  as  to  effect  the  intention  of  the  partie. 
But  the  Court  never  deals  in  that  way  with  an  executed  settlement  : 
it  always  takes  such  an  instrument  as  it  finds  it.  With  regard  to 
wills  the  Court  always  looks  at  the  intention  of  the  testator,  and 
adopts  in  practice,  if  not  in  theory,  a  much  more  benignant  nile  of 
construction:"  per  Pearson, J.,lfÉ?  Wanen's  Trusts  (1884),26Ch.D. 
208  at  p.  217  ;  and  he  accordingly  held  that  a  power  of  appoint- 
ment  in  a  marriage  settlement  for  the  benefit  of  issue  was  not 
restricted  to  children,  notwithstanding  that  the  trust  in  default  of 
appointment,  though  referring  to  issue,  was  probably  confined  to 
children  of  the  context. 

But  Christian,  L.J.,  m Re Dirons  Tj-îists  (1869),  Ir.  R.  4  Eq,  1  at 
p.  12,  says,  ''  When  a  testator  by  his  will  makes  a  gift  or  a  limitation 
to  the  issue  of  another,  there  is  nothing  in  the  nature  of  the  occasion 
of  itself  to  suggest  any  restriction  upon  the  presumptively  indefinite 
signification  of  the  word  issue.  But  the  reverse  is  the  case  when 
the  instrument  is  a  marriage  settlement  (which  the  récitals  in  this 
deed  show  that,  though  executed  after  marriage,  it  was  in  effect)  ; 
for  there  the  occasion  itself,  the  very  business  in  hand,  suggests 
that  *  issue  *  is  used  as  a  synonym  for  children.  Why  ?  Because 
the  proper  objects  of  a  marriage  settlement  are  the  children  of  the 
intended  marriage.  Grandchildren  or  great-grandchildren  are 
never  thought  of  on  such  occasions,  as  objects  of  independent 
provision  ;  portions  are  provided  for  the  children,  and  they  are 
thereby  enablôd,  when  their  own  tum  comes  to  be  married,  to  make 
provision  for  their  children.  But  issue  more  remote  than  children 
are  rarely,  if  ever,  directly  within  the  scope  of  a  marriage  treaty; 
and  therefore  it  is  that,  in  dealing  with  such  an  instrument,  the 
very  occasion  suggests  that  if  *  issue  '  be  the  word  used,  it  is  meant 
in  the  sensé,  to  which  it  so  easily  lends  itself,  of  *  children.'     Thus 
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the  very  nature  of  the  instrument  helps  to  construe  the  word. 
Another  due  is  this — the  constant  association  with  *  issue  '  of  the 
words  *  of  the  marriage  *  or  *  of  him.'  Thus,  in  the  récitals,  it  is 
*  to  make  a  provision  for  the  said  Anne,  and  the  présent  and  future 
issue  of  the  said  Anne,  by  him,  the  said  Thomas  William,'  and 
again,  *  in  order  to  make  a  provision  for  the  said  Anne,  and  the  issue 
of  the  said  marriage  ' — and  in  the  limitations  themselves,  the  same 
form  of  expression  is  twice  repeated,  '  to  and  amongst  the  présent 
and  future  issue  of  the  said  marriage.'  Now,  what  is  the  force  of 
those  associated  words  ?  Plainly,  to  my  mind,  to  particularise  the 
sensé  of  the  word  '  issue  *  to  that  of  the  immédiate  offspring  of  that 
particular  marriage — the  issue  of  the  union  of  thèse  two  individuals, 
and  not  the  issue  of  any  other  union  ;  in  other  words,  the  children 
of  thèse  two/*  Thèse  remarks  were  approved  in  Ireland  by  Sullivan, 
M.R.,  in  Donoghue  v.  Brooke  (1875),  I.  R.  9  Eq.  489  ai  p.  497,  and 
in  Re Denis'  Tmsts  (1875),  I.  R.  10  Eq.  81  at  p.  89,  and  by  Chatterton, 
V.-C,  in  Haiiis  v.  Lofttis  [1899],  1  I.  R.  491  at  p.  500  :  but  were 
disapproved  by  Porter,  M.R.,  in  Hobbs  v.  Tutldll  [1895],  1  I.  R.  115 
at  p.  127. 

Lease  for  lives  to  A.,  her  executors,  &c.     A.  assigns  for  value  to  Examples. 
the  use  of  B.  for  life,  and  afterwards  to  the  use  of  his  issue  lawfully 
begotten,  and  for  want  of  such  issue  over.     Held,  that  issue  meant 
children:   Williains  v.  Jekyl  (1755),  2  Ves.  Sen.  681. 

By  a  marriage  settlement  a  fund  was  settled  (after  the  death  of  Context. 
the  survivor  of  the  husband  and  wife)  in  trust  for  **  the  children 
then  living,*'  to  be  paid  at  twenty-one;  and  in  case  both  the 
husband  and  wife  should  die  **  without  leaving  any  iawful  issue," 
then  as  the  husband  should  appoint,  and  in  default  of  appointment, 
"  in  case  there  should  be  no  child  or  children  as  aforesaid,'*  over. 
The  children  of  the  marriage  ail  died  m  the  lifetime  of  the  husband 
and  wife,  leaving  children  who  survived  their  grandparents.  Held, 
that  the  gift  over  took  effect:  Ue  Heatlis  Settlement  (1856),  23 
Beav.  198. 

A  settlement  of  personalty  contained  trusts  for  the  children  as 
tenants  in  common,  *'  the  share  or  shares  of  such  of  the  said 
children  as  shall  be  a  son  or  sons  to  be  considered  as  a  vested  and 
transmissible  interest  at  his  or  their  respective  âge  or  âges  of 
twenty-one  years,  or  dying  under  that  âge  leaving  Iawful  issue  of 
his  or  their  body  or  bodies  lawfully  begotten,  living  at  his  or  then* 
death  or  respective  deaths,  and  of  such  of  them  as  shall  be  a 
daughter  or  daughters  at  her  or  their  like  âge  or  âges,  or  day  or 
days  of  marriage,  respectively,  which  shall  first  happen  ;  *'   and  a 
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*'Malc  issue 

lawfully 

begotten." 


'  Issue  maie.' 


^*  Issues 
females.*' 


Issue 

restricted  to 
children  in 
one  clause 
only. 


covenant  for  the  settlement  of  the  after-acquired  property  of  tbe 
wife  upon  trust  for  her  for  life,  and  afterwards  **  for  ail  and  every 
the  isstie  of  the  marriage  upon  the  same  trusts,"  with  a  gift  over  in 
case  no  child  or  children  should  attain  vested  interests,  &c.  Held, 
that  the  word  "issue"  in  the  covenant  meant  children:  Marshall 
V.  Baker  (1862),  31  Beav.  608. 

Where  a  marriage  settlement  recited  an  intention  to  provide  for 
*'the  issue  of  the  said  intended  marriage,"  and  the  trusts,  after 
the  deaths  of  the  husband  and  wife,  were  for  the  '*  issue  of  the  said 
marriage  "  as  the  husband  should  appoint,  and  in  default  of 
appointment,  for  **  such  issue  "  equally  ;  but  if  there  should  be  no 
"issue"  of  said  intended  marriage,  or  in  case  ail  such  "issue" 
should  die  under  twenty-one  or  before  marrying,  then.  in  trust  for 
the  sur\'ivor  of  the  husband  and  wife,  it  was  held  that  "issue" 
meant  "  children  :  "  Ee  Denis*  Trusts  (1875),  Ir.  E.  10  Eq.  81. 

By  marriage  settlement,  a  fund  was  settled  in  trust,  after  the 
deaths  of  the  husband  and  wife,  for  the  issue  as  the  husband  should 
appoint,  and  if  there  should  be  only  one  child  living  at  the  death  of 
the  survivor  of  the  husband  and  wife,  then  in  trust  for  such  one 
child,  with  a  gift  over,  if  there  should  be  no  issue  of  the  marriage 
living  at  the  death  of  the  husband.  Held,  that  "  issue  "  meant 
"  children:"  Re  Meades  Trusts  (1881),  7  L.  R  Ir.  51. 

Limitation  in  a  voluntary  settlement  to  the  use  of  Â.  for  life, 
remainder  to  the  use  of  "  the  first  maie  issue  lawfully  begotten  by 
A.  which  should  attain  the  âge  of  twenty-one  years,  and  to  the  heirs 
and  assigns  of  such  maie  issue  for  ever.'*  Held,  that  "  maie  issue" 
meant  sons  (stress  was  laid  on  the  words  "begotten  by  A.,"  and 
there  were  other  expressions  which  helped  this  construction)  : 
Hampson  v.  Branduood  (1816),  1  Madd.  381,  see  p.  388. 

In  a  limitation  to  A.  for  life,  remainder,  after  his  decease,  to  his 
"issue  maie,  and  for  want  of  such  issue,"  to  A.  in  fee,  the  words 
"issue  maie"  were  construed  "sons:"  Fitzherhert  v.  Heatlicot^ 
(1771),  cited  in  Bayley  v.  Monis  (1799),  4  Ves.  788  at  p.  794. 

Limitation  in  remainder  to  "issues  females,"  of  their  bodies, 
Held,  that  dau^hters  were  meant:  Earl  of  Siissex  v.  Temple  (1698), 
1  Ld.  Eaym.  810. 

Tliough  "  issue  "  may  in  one  clause  of  a  settlement  mean  "  chil- 
dren," it  does  not  necessarily  follow  that  it  is  used  in  the  same 
meaning  in  every  clause  :  lie  Biron's  Contract  (1878),  1  L.  E.  Ir.  258; 
Re  Warrens  Trusts  (1884),  26  Ch.  D.  208  ;  but  "I  do  not  know  whether 
it  is  law  or  a  canon  of  construction,  but  it  is  good  sensé  to  say  that 
whenever  in  a  deed  or  will  or  other  document  you  find  that  a  word 
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used  in  one  part  of  it  has  some  clear  and  definite  meaning,  then  the 
presumption  is  that  it  is  intended  to  mean  the  same  thing  where 
when  used  in  another  part  of  the  document  its  meaning  is  not 
clear  :  "  per  Lindley,  M.R.,  Re  Birks,  Kenyon  v.  Birks,  [1900],  1  Ch. 
417  at  p.  418  (a  case  on  a  will). 

"Child/'  '* childi-en,"  and  ** issue"  are  always  words  chiidrenand 

.  '  **  issue  always 

CI  purcnase.  words  of 

pnrcbase 

If  a  man  give  lands  or  tenements  to  a  man  et  semini  sue,  or 
exitibus  vel  prulibus  d^  coj'pore  suo,  to  a  man  and  to  his  seed,  or  to 
the  issues  or  children  of  his  body,  he  hath  but  an  estate  for  life  ; 
for  albeit  that  the  statute  provideth  that  volantas  donatoHs  secundum 
famiam  in  charta  dmii  sid  manifeste  expressam  de  caeteVo  observetur, 
y  et  that  will  and  intent  must  agrée  with  the  rules  of  law,  and  of 
this  opinion  was  our  author  himself,  as  it  appeared  in  his  leamed 
reading  on  this  statute,  where  he  holdeth,  if  a  man  giveth  land  to 
a  man  et  exitibus  de  coipore  suo  légitime  procreahdis  or  semini  suo 
he  hath  but  an  estate  for  life  for  that  there  wanteth  words  of 
inheritance  :   Co.  Litt.  20  b. 

"First  issue  maie"  are  words  of  purchase:  Lewis  Bowles"  Case 
(1615),  11  Eep.  79  b. 

"The  Word  'issue'  in  a  will  may  be  a  word  of  limitation,  but  in 
a  deed  is  always  a  word  of  purchase  :  ''  per  Hardwicke,  C,  Bagshawe 
V.  Spencer  (1748),  2  Atk.  570  at  p,  582;  per  Kenyon,  C.J.,  Doe  v. 
CoUis  (1791),  4  T.  E.  294  at  p.  299. 

"Issue  maie"  "would  necessarily  take  as  purchasers:"  per 
Sugden,  C,  lîochfort  v.  Fitzmaurice  (1842),  2  Dr.  &  War.  1  at  p.  17. 

The  reason  for  the  rule  is  stated  as  foUows  in  2  Fearne,  C.  E.  249, 
s.  509:— 

"  In  a  deed  no  word  except  the  word  *heirs'  will  pass  an  estate 
of  inheritance,  and  hence  the  word  *  issue  '  cannot  tliere  be  a  word 
of  limitation.  It  is  therefore  a  word  of  purchase  in  this  case, 
because  that  is  the  only  construction  by  which  it  can  become 
operative,  not  because  it  is  aptly  a  word  of  purchase." 

Lease  for  three  lives  to  A.,  her  executors,  &c.    A.  assigned  to  the  Examples 
use  of  B.  for  life,  and  afterwards  of  his  issue  lawfully  begotten,  and 
for  want  of  such  issue,  over  ;  B.  died  leaving  a  son  and  a  daughter. 
Ileld,  that  they  took  the  estate  pur  autre  vie  absolutely  as  joint 
tenants  :   Williams  v.  Jekyl  (1755),  2  Yes.  Sen.  681. 

It  follows  that  a  limitation  of  real  estate  to  "  issue  "  gives  life  Limitation  to 
estâtes  only  :    Fitzherbert  v.  Heathcote  (1771),  cited  in  Bayley  v.  l'iff  ^tetS^^ 
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only  in 
realty. 

**  A.  and  hia 
issue." 


Personalty 


Maniage 
articles. 


Mo)Ti8  (1799),  4  Ves.  788  at  p.  794  ;  liochfoH  y.  Fitzmaurice  (1842), 
2  Dr.  &  War.  1  at  p.  17  ;  Barron  v.  Barron  (1858),  8  Ir.  Ch.  R.  366. 

A  limitation  of  realty  to  *'  A.  and  his  issue,"  there  being  no  issue 
alive  at  the  date  of  the  deed,  gives  a  life  estate  to  A.,  and  the  issue 
take  nothing,  even  if  the  limitation  is  in  remainder,  and  issue  are 
born  before  it  takes  eflfect  in  possession  :  Makepiece  v.  FUtcher 
(1721),  2  Corn.  Rep.  457;  IVheeler  v.  Duke  (1832),  1  Cr.  &  Mee. 
210  ;  Dawson  v.  Dawson  (1850),  13  Ir.  L.  R.  472. 

Tliere  does  not  seem  to  be  a  case  of  an  immédiate  gift  by  deed 
of  personalty  to  **  A.  and  his  issue,**  but  it  is  probable  that  if  there 
were  no  issue  in  existence,  A.  would  take,  and  if  there  were  issue  in 
existence,  A.  and  the  issue  then  living  would  take  jointly.  The 
issue  would  take  jper  capita,  Leigh  v.  Norbury  (1807),  13  Ves.  340, 
and  jointly,  Davenport  v.  Hanhury  (1796),  3  Vos.  257. 

As  to  the  construction  of  **  issue"  in  marriage  articles,  see  tii/rà, 
Chapter  on  Executory  Trusts. 
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ELDEST   SON — YOUNGER  CHILDBEN. 


Eldest  Son  :  Younger  Children  :  Where  Provision  made  for  hoth, 
Eldest  vieans  succeeding  to  Provision  for  Eldest  :  Parents  and 
Persons  in  loco  parentis:  Children  of  Second  Maniage  :  Time 
at  which  Characters  Ascertained  :  Eldest  Son  not  taking  Estate 
included  :  Eldest  Son  only  Tenant  for  Life  :  Eldest  Son  who 
Disentails  :  Younger  Cliild  taking  Estate  excluded  :  Eldest 
Danghter  taking  Estate  :  Younger  Child  taking  Estate,  but  not 
under  Settlement,  not  excluded  :  If  Provisions  are  niade  foi' 
Children  Nominatim  Rule  does  not  apply  :  Interests  indefeasibly 
Vested  are  not  Divested:  Where  No  Provision  made  for  Eldest  Child 
Younger  Children  has  natural  meaning  :  What  Evidence  sufficient 
to  connect  différent  Deeds  so  as  to  make  Rule  apply  :  Portions 
exceeding  Value  of  Estate  :  **  Besides  "  distinguished  from 
"  Other  than:* 

The  words  "eldest**  and  "younger"  applied  to  individuals  Meaning  of 
merely  as  living  beings,  without  référence  to  property,  oflSee,  title,  «younger." 
or  other  like  distinctions,  must,  of  course,  be  taken  to  refer  to  the 
order  of  birth.  Thus,  in  the  limitations  of  an  estate,  the  expres- 
sion "eldest  son"  (Bathurst  v.  Errington  (1877),  2  Ap.  Ca.  698; 
Meredith  v.  Treff'ry  (1879),  12  Ch.  D.  170,  both  cases  on  wills),  or 
"  eldest  child,"  or  "  senior puei*  "  (Lane  v.  Cowper  (1575),  Moore  108  ; 
S.  C.  8ub  nom.  Lane  v.  CoupSy  Ow.  64  ;  sub  nom,  Ilmnfreston's  Case, 
Dy.  837  a  ;  2  Léon.  216,  where  a  daughter  was  older  than  a  son) 
means  a  first  born  son  or  child.  But  the  persons  to  whom  the 
words  are  applied  may  be  placed  in  situations  or  under  conditions 
in  which  the  words  would  be  sensible  if  they  applied  to  position  ; 
the  question  then  arises  whether,  from  the  context  in  which  the 
words  are  used,  they  are  to  be  referred  to  the  différence  in  the  âge, 
or  to  that  in  the  position,  of  the  parties  to  whom  they  are  applied. 
There  are  many  familiar  instances  in  which  the  words  are  applied 
to  persons  with  relation  to  their  office  or  situation  ;  as  where  one 


•  Eldest  son.' 
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ELDEST   MEANS   SUCCEEDING  TO   ESTATB- 


member  of  the  bar  îs  said  to  be  "senior"  or  "junior,"  a  junior 
peer,  a  puisne  judge,  and  the  like. 

The  cases  show  that  on  the  one  hand  where  provisions  for  younger 
children  are  raade  by  an  instrument  which  makes  provision,  or 
refers  to  or  is  shown  by  extrinsic  évidence  to  be  connected  with 
provision  made  by  the  same  settlor,  for  the  **  eldest  child,"  the 
Word  "eldest"  is  used  to  designate  the  child  who  becomes  entitled 
to  the  provision  made  for  the  eldest,  even  though  he  may  not 
be  the  eldest  in  order  of  birth,  and  "  younger  "  means  other  than 
such  "eldest  ;"  but  that,  on  the  other  hand,  where  provisions  are 
made  for  "younger  children,"  by  an  instrument  that  does  noi 
make  provision,  or  does  not  refer  to  or  is  not  shown  by  extrinsic 
évidence  to  be  connected  with  provision  made  by  the  same 
settlor,  for  the  "  eldest  "  child,  the  word  "  younger  "  is  used  in 
its  literal  meaning,  i.e,,  in  référence  to  order  of  birth. 


Where  provi- 
sions arc 
made  by  same 
settlor  for 
clilest  child 
and  younger 
children, 
eldest  means 
succeeding  to 
provision  for 
eldest. 


Uule  applies 
to  parents 
and  pcrsons 
ht  Iflco 
parent  m. 


In  provisions  made  for  younger  children,  by  a  deed 
which  limita  an  estate  to,  or  refers  to  or  is  shown  by 
extrinsic  évidence  to  be  connected  with  an  instrument 
raade  by  the  same  settlor  limiting  an  estate  to,  the  eldest 
child,  the  phrase  "eldest  child"  means  "child  succeed- 
ing to  the  estate  ;  "  and  "  younger  children  "  mean 
"  children  not  succeeding  to  the  estate." 

In  many  of  the  cases  this  proposition  is  confined  to  deeds  made 
by  parents,  or  persons  in  loco  parenfis,  with  regard  to  whom  it  bas 
been  said,  "  Now  what  is  the  meaning  of  a  person  in  loco  juirentis  ! 
I  cannot  do  better  than  refer  to  t^e  définition  of  it  given  by  Lord 
Eldon  in  Ex  parte  Pye  (1811),  18  Ves.  140,  referred  to  and  approved 
of  by  Lord  Cottenham  in  Powys  v.  Mansifield  (1837),  3  My.  <fe  Cr. 
359  at  p.  367.  Lord  Eldon  says  it  is  a  person,  *  meaning  to  put 
himself  in  loco  pnrentis  ;  in  the  situation  of  the  person  described  as 
the  lawf  ul  father  of  the  child.'  Upon  that  Lord  Cottenham  observes, 
*  but  this  définition  must,  I  conceive,  be  considered  as  applicable  to 
those  parental  offices  and  duties  to  which  the  subject  in  question 
bas  référence,  namely,  to  the  office  and  duty  of  the  parent  to  make 
provision  for  the  child.  The  offices  and  duties  of  a  parent  are 
infinitely  varions,  some  having  no  connection  whatever  with  making 
a  provision  for  a  child  ;  and  it  woiild  be  most  illogical,  from  the 
mère  exercise  of  any  such  offices  or  duties  by  one  not  the  father,  to 
infer  an  intention  of   such  person   to  assume   also  the  duty  of 
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provîdîng  for  the  child.'  So  that  a  person  in  loco  parentis  means  a 
person  taking  upon  himself  the  duty  of  a  fatber  of  a  child  to  make 
a  provision  for  that  child  :  "  per  Jessel,  M.E.,  Bennet  v.  Bennet  (1879), 
10  Ch.  D.  474  at  p.  477. 

It  appears  to  foUow  that  whenever  a  person  other  than  a  Thereforeis 
l)arent  makes  a  settlement  of  an  estate  on  an  "eldest"  child,  application. 
and  charges  portions  on  it  or  otherwîse  makes  a  provision  for 
the  "  younger  "  children,  he  has  placed  himself  in  loco  parentis 
wîthin  the  meaning  of  the  rule,  and  hence  that  in  every  case 
where  there  are  provisions  made  by  the  settlor  for  the  eldest  child 
and  the  younger  cbildren,  the  proposition  must  be  ai^plicable, 
since  the  provisions  miist  be  either  made  by  a  parent,  or,  if  made 
by  a  person  other  than  a  parent,  the  mère  fact  of  their  being  made 
in  that  form  is  of  itself  conclusive  évidence  that  such  person  was  in 
loco  parentis  ;  moreover,  in  referring  to  the  limitation  of  the  doctrine 
to  cases  where  the  provision  is  made  by  a  parent  or  person  in  loco 
parentis,  Lord  St.  Leonards,  Sugd.  Pow.  (8th  éd.),  680,  says,  **  This 
distinction  does  not  appear  to  be  attended  to  at  the  présent  day.** 
The  proposition,  therefore,  is  hère  stated  as  of  unlversal  applicability 
and  not  as  confined  to  provisions  made  by  parents  and  persons  in 
loco  parentis. 

It  is  true  that  in  Sandeman  v.  Mackenzie  (1861),  1  J.  &  H.  618, 
Wood,  V.-C,  at  p.  628,  expresses  some  doubt  whether  the  proposi- 
tion is  of  universal  applicability,  but  in  the  case  before  him  it  was 
not  necessary  to  do  so,  as  the  eldest  son  was  not  provided  for  by, 
or  by  any  instrument  referred  to  by  or  connected  with,  the  settlement 
which  he  had  to  construe. 

The  expression  *' younger  children"  includes  children  by  a  sub-  *' Younger 
sequent  marriage  :  Brathwaite  v.  Bratlmaite  (1685),  1  Vern.  884;  j^^dades 
Butcher  v.  Butcher  (1812),  1  V.  &  B.  79  at  p.  91  ;  Green  v.  Green  children  by 
(1845),  2  Jo.  &  Lat.  529  at  p.  541  ;  8  Ir.  Eq.  R.  473.  mar^^.* 

The  time  at  which  the  characters  of  eldest  child  and  younger  Time  at  which 
children  are  to  be  ascertained  is  the  time  at  which  the  fund  is  to  be  ?^^^^  ^^^^'^ 

is  ascer~ 

distributed  among  the  younger  children,  which  may  or  may  not  be  tained. 
(though  it  generally  is)  the  time  at  which  the  eldest  succeeds  to  the 
estate. 

*'  Every  child  except  the  heir  is  considered  in  equity  as  a  younger  ; 
and  eldership  not  carrying  the  estate  along  with  it  is  considered  not 
such  an  eldership  as  shall  exclude  by  virtue  of  such  clauses  ;  and  it 
would  be  hard  that  the  right  of  eldership  should  be  taken  away, 
and  yet  not  bave  the  benelit  of  it  as  a  younger  child  :  "  per  Lord 
Hardwicke,  C,  Duke  v.  Doidge  (1746),  2  Ves.  Sen.  203,  note,  cited 
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Eldest  child 
not  sncceed- 
ing  to  estate 
takes  a 
portion. 


Period  of 
distribution. 


by  Wood,  V.-C  in  Macaulney  v.  Jones  (1856),  2  K.  &  J.  684  at 
p.  691. 

*'  It  is  now  well  established  law  that  where  the  bulk  of  an  estate 
is  settled  in  strict  settlement,  and  by  the  same  settlement  portions 
are  provided  for  younger  children,  no  child  taking  the  bulk  of  the 
estate  by  virtue  of  the  limitations  in  strict  settlement,  shall  take 
any  benefit  from  the  portions.  And  that  is  so,  whether  the  settle- 
ment does  or  does  not  contain  an  express  provision  to  exclude  him 
from  a  share  in  such  portions  :  *'  per  Wood,  V.-C,  Maconbrey  v. 
Jmes  (1856),  2  K.  i&  J.  684  at  p.  690  ;  cited  with  approval  by  Lord 
Cairns  in  CoUingwood  v.  Stanhope  (1869),  L.  E.  4  H.  L.  48  at  p.  61. 

**  The  principle  of  the  cases  relating  to  settlements  is  this,  that 
the  Court,  with  regard  to  ail  questions  arising  on  provisions  for 
children  under  a  marriage  settlement,  holds  that  the  principal 
intent  to  be  imputed  to  the  parties  (however  differently  that  intent 
may  be  expressed,  so  long  as  it  is  not  contrary  to  what  is  actually 
found  in  the  settlement),  is  a  désire  to  provide  equality  for  the 
children,  that  one  child  should  not  take  a  double  portion,  and  that 
no  child  should  be  excluded.  Thèse  seem  to  me  to  be  the  two 
beacons,  or  landmarks,  by  which  the  Court  has  directed  itself  in 
steering,  sometimes,  undoubtedly,  a  very  difficult  and  doubtful 
course.  That  principle  has  led  to  this  conclusion,  that  although  it 
should  be,  in  terms,  said  in  the  settlement  that  the  elder  child  is 
not  to  bave  a  portion,  yet  if  under  such  a  settlement  the  one  who 
is  really  the  elder  child,  the  first  born,  does  not  take  the  family 
estate,  it  has  been  held  that,  the  family  estate  going  to  a  younger 
son  (which  I  also  ought,  indeed,  to  hâve  mentioned  as  a  leading 
l)art  of  that  same  System  of  exposition),  the  Court  of  Chancery  does 
not  re<;ard  the  elder  born  as  the  elder  son,  but  regards  the  younger 
brother,  who  is  in  possession  of  the  family  estate,  as  the  elder,  and 
the  actually  elder  brother  as  the  younger,  in  order  to  introduce  him 
as  a  younger  brother  into  the  benefits  of  the  portions  provided  for 
the  younger  children.  That  being  so,  it  has  been  farther  held  that 
the  Court  will  not,  notwithstanding  very  strong  words  (as  there 
bave  been  in  some  cases)  in  the  settlement  to  the  contrary,  hold  the 
portions  to  be  indefeasibly  vested  in  the  children  in  such  a  manner 
as  to  allow,  on  the  one  hand,  a  double  portion  to  be  given  to  one 
child,  or,  on  the  other  hand,  to  allow  any  child  to  be  exclude^d. 
And  therefore  it  has  come  to  this  conclusion,  that  the  period  for 
ascertaining  what  is  the  true  construction  of  the  settlement  with 
référence  to  the  distribution,  or  the  portions  provided  for  the 
children,  is  that  period  when  the  distribution  itself  is  to  take  place. 
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Then,  looking  round,  and  seeing  ail  tbe  events  which  hâve  happened 
in  the  family,  thoagh  you  may  find  tbat  one  child  bas  beld  tbe 
place  of  a  younger  cbild  dorîng  tbe  period  tbat  tbe  settlement  bas 
been  in  existence,  tbat  is  to  say,  subséquent  to  tbe  marriage  of  the 
parents,  and  holding  in  sucb  case  tbat  the  younger  cbild  bas 
become  entitled  to  a  portion,  nay,  even  thougb  tbat  portion  may 
bave  been  assigned  to  bim,  y  et  if,  at  tbe  period  of  distribution,  tbat 
cbild  bas  become  the  elder  cbild,  tben  be  is  no  longer  entitled  to  a 
portion,  and  tbe  portion  which  bas  been  assigned  to  him  is  no 
longer  bis  ;  be  takes  tbe  family  estate,  and  tbe  rest  of  tbe  cbildren 
are  let  in  as  younger  cbildren  to  tbe  benefit  of  the  fund  out  of 
which  tbe  portions  are  to  be  provided,  including  tbat  portion  of  the 
fund  which  had  been  assigned  to  bim  who  bas  now  become  tbe 
elder  cbild:"  per  Lord  Hatberley,  C,  CoUingwood  v.  Stanhope 
(1869),  L.  R.  4  H.  L.  48  at  p.  52. 

*^  Tbis  case  dépends  upon  the  inquiry  at  what  time  tbe  words  of  Time  at  which 
exclusion  of  the  eldest  son  for  the  time  being  come  into  opération  ;  f^^^^^ 
tbat  is  to  say,  at  what  time  the  eldest  son  for  tbe  time  being  is  to 
be  looked  for  and  ascertained.  .  .  .  The  persons  entitled  must  be 
ascertained  at  the  time  when  the  money  is  directed  to  be  raised  and 
divided,  and  tbe  words  of  exception  appear  to  me  to  attach  at  tbat 
time  upon  the  son  who  tben  answers  tbe  description,  and  to  exclude 
him  from  tbe  class  of  persons  interested  :  "  per  Lord  Westbury,  C, 
ElUson  V.  Thcmas  (1862),  1  De  G.  J.  &  S.  18  at  p.  25.  Similar 
observations  will  be  found,  per  Maule,  J.,  in  Scarisbrick  v. 
Skelmersdale  (1840),  4  Y.  &  C.  Ex.  78  at  p.  118  :  Tennison  v.  Moorc 
(1860),  18  L:.  Eq.  R.  424. 

''  The  period  at  which  the  rights  of  the  parties  are  to  be  ascer- 
tained bas  been  well  and  conclusively  settled  to  be  tbat  at  which 
tbe  fund  becomes  distributable  under  tbe  trusts:  "  per  Bacon,  V.-C, 
CarUr  v.  Earl  of  Dude  (1871),  41  L.  J.  N.  S.  Cb.  158  at  p.  167  ; 
20  W.  R.  228  at  p.  280. 

In  the  folio wing  cases  an  eldest  child  not   succeeding  to  tbe  Kidestsonnot 
estate  was  beld  entitled  to  a  sbare  under  provisions  for  younger  ^utilTto  ^ 
cbildren.  «^^  ^^ 

Land  was  settled  on  A.  for  life,  remainder  to  bis  first  and  other 
sons  successively  in  tail  maie,  remainder  to  B.  in  tail  maie, 
remainder  to  A.  in  fee,  with  power  to  A.  to  charge  portions  for 
younger  cbildren,  sons  and  daughters,  who  should  be  living  at  bis 
death.  A.  exercised  tbe  power  in  favour  of  bis  daughters  and  died, 
having  had  two  daughters  but  no  son.  Held,  tbat  both  daughters 
were  entitled  to  portions.     Harcourt,  C,  said,  **  Every  one  but  tbe 
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Daughtcr. 


Eldest  son 
wlio  h.as 
disentailed. 


heir  is  a  younger  child  in  equity,  and  tlie  provision  which  such 
daughter  will  hâve  is  but  as  a  younger  child*s,  in  regard  the  son 
goes  away  with  the  land  as  heir  ;  so  hère,  the  estate  by  the  settle- 
ment  goes  ail  to  the  remainderman,  who  is  haeresfacUis,  and  neither 
of  the  two  daughters  is  heir,  wherefore  the  elder  daughter,  having 
no  more  than  the  younger,  is  (as  to  this  provision)  a  younger  child, 
and  consequently  capable  of  taking  it  :  "  Beale  v.  Beale  (1713),  1 
P.  Wms.  244. 

In  Ellison  v.  Thomas  (1862),  2  Dr.  &  Sm.  111  ;  1  De  G.  J.  &  S. 
18,  the  eldest  son  was  only  tenant  for  life,  with  remainder  to  his 
first  and  other  sons  in  tail  ;  but  Lord  Westbury,  C.  (reversing  the 
décision  of  Kindersley,  V.-C),  held  that  the  rule  must  be  applied 
in  his  favour,  so  that,  on  his  death  without  issue  maie,  before  the 
time  of  distribution,  his  executors  were  admitted  to  share  in  the 
provisions  for  younger  children.  Some  importance  was  attached  to 
the  words  describing  the  class  of  children  intended  to  be  provided 
for,  viz.,  **  children  .  .  .  other  than  and  besides  an  eldest  or  only 
son  for  the  time  being  entitled  under  or  by  virtue  of  a  certain 
indenture  of  settlement  bearing  even  date  herewith  to'*  certain 
estâtes.  Gray  v.  Earl  Limerick  (1848),  2  De  G-  &  Sm.  870,  is 
contra^  but  cannot  be  relied  on. 

An  estate  was  settled  on  a  father  for  life,  remainder  to  children 
as  he  should  appoint,  remainder  to  a  trustée  for  a  term  for  raising 
portions  for  younger  children,  remainder  to  the  father's  first  and 
other  sons  successively  in  tail  ;  the  eldest  son  attained  twenty-one 
and  died  without  issue  in  the  father's  lifetime,  and  then  the  £ather 
appointed  the  estate  to  the  younger  son.  //e^,  that  the  personal 
représentatives  of  the  eldest  were  entitled  to  a  share  under  the 
provisions  for  younger  children:  Davies  v.  Hxigtienin  (1863),  1 
H.  &  M.  730. 

Where  the  limitations  of  the  estate  extended  to  daughters,  and  a 
daughter  (the  only  child,  except  a  son  who  died  in  infancy)  was 
married  and  died  in  the  lifetime  of  the  tenant  for  life,  the  M.B.  in 
Ireland  held  that  she  was  entitled  to  a  portion  as  being  ''  a  child 
other  than  an  eldest  or  only  son,"  though  she  was  an  only  child  at 
her  death,  on  the  ground  that  her  remainder  was  liable  to  be 
divested  by  the  birth  of  a  son  :  Simpson  v.  Frew  (1855),  4  Ir.  Ch.  R. 
428  ;  but  the  décision  was  reversed  on  another  point  :  (1856),  5 
Ir.  Ch.  E.  517.  And  see  Stirum  v.  Richards  (1861),  12  Ir.  Ch.  R. 
323,  infra,  p.  436. 

It  need  hardly  be  said  that  the  doctrine  under  considération  will 
not  be  applied  so  as  to  give  a  share  in  the  provisions  for  the 
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younger  chîldren  to  an  eldest  son,  who  at  the  time  of  distribution 
woald  hâve  been  entitled  under  the  settlement  to  the  estate,  but 
who  has  barred  the  entail  :  Collingxvood  v.  Stanhope  (1869),  L.  R.  4 
H.  L.  48  ;  Re  FitzgerakVs  Settled  Estâtes,  Saunders  v.  Boyd,  [1891] 
3  Ch.  394. 

In  the  following  cases  a  younger  child  succeeding  to  the  Younger  chiia 
estate  was  held  not  entitled  to  share  in  provisions  for  younger  ^clud^fîî^m 
children.  portions. 

Â  father  on  his  marriage  settled  an  estate  on  himself  for  life, 
with  remainder  to  trustées  after  his  death  on  trust  to  raise  portions 
for  his  younger  children,  in  such  proportions  as  he  should  appoint, 
and  in  default  equally,  to  be  paid  at  their  respective  âges  of  twenty- 
one  years,  with  remainder  to  his  first  and  other  sons  successively  in 
tail.  The  father  appointed  a  sum  to  his  second  son,  who  was  of 
f  ull  âge  at  the  time,  and  af terwards  on  the  death  of  the  eldest  son 
without  issue,  and  without  having  barred  his  estate  tail,  appointed 
the  whole  of  the  portions  fund  among  the  other  younger  children. 
Ileld,  that  the  second  son  took  nothing  under  the  first  appointment. 
**  At  the  time  of  the  appointment  he  was  a  person  capable  to  take, 
and  was  a  younger  child  within  the  power  of  appointing  :  but  thîs 
was  a  defeasible  appointment,  not  from  any  power  of  revoking,  or 
upon  the  words  of  the  appointment,  but  from  the  capacity  of  the 
person.  He  was  a  person  capable  to  take  at  the  time  of  the 
appointment  made,  but  that  was  sub  modo,  and  upon  a  tacit  or 
implied  condition  that  he  should  not  afterwards  happen  to  become 
the  eldest  son  and  heir  :  "  per  Wright,  L.K.,  Chadwick  v. 
Doleman  (1705),  2  Vem.  528. 

The  branch  of  the  rule  by  which  a  younger .  child  becoming  the 
eldest  is  excluded  from  the  provision  for  younger  children,  was  also 
applied  in  Broadmead  v.  Wood  (1780),  1  Br.  C.  C.  77  (where  an 
appointment  had  been  made  nominatim  to  a  younger  child,  who 
afterwards  became  the  eldest,  and  where  the  power  expressly 
excluded  ''  the  eldest  son,  or  the  son  possessing  the  estate  ")  : 
Teynham  v.  Webb  (1750),  2  Ves.  Sen.  198  (where  it  does  not  appear 
from  the  report  that  any  estate  was  settled  on  the  eldest  son,  but 
the  provisions  for  the  younger  children  were,  under  the  circum- 
stances,  construed  with  référence  to  provisions  for  the  eldest  son)  : 
Gray  v.  Earl  Limerick  (1848),  2  De  G.  &  S.  870  ;  Ellison  v.  Thomas 
(1862),  2  Dr.  &  Sm.  111  ;  1  De  G.  J.  «&  S.  18  ;  Davies  v.  Iluguenin 
(1868),  1  H.  &  M.  780  ;  and  Re  Bayley's  Settlement  (1871),  L.  R. 
9  Eq.  491  ;  L.  B.  6  Ch.  690,  in  which  case  the  real  estate  of  the 
hasband  having  been  settled   (subject  to  a  life  interest  in  the 
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husband),  on  the  first  and  other  sons  of  the  marriage  successively 
in  tail  maie,  the  provisions  for  the  younger  children  were  made  by 
a  separate  deed,  in  which  the  settlement  of  the  husband's  estate 
was  recited,  and  the  real  estate  of  the  wife  was  settled  (sabject  to  a 
life  interestîn  her),  '*  to  the  use  of  ail  and  every  the  son  and  sons 
(other  than  an  eldest  or  only  son),  and  daughter  and  daiighiers  of 
the  marriage,  in  equal  shares  as  tenants  in  common  "  in  tail  ;  and 
it  was  provided  that  if  any  such  younger  son  or  daughter  shoold 
die,  and  there  should  be  a  failure  of  issue  of  his  or  her  hodj,  or  in 
case  any  such  younger  son  or  sons  should  become  an  eldest  or  only 
son  betore  he  or  they  should  attain  the  âge  of  twenty-one  years, 
then  the  share  of  such  son  or  daughter,  as  well  original  as  accruing, 
should  go  to  the  survivor  or  survivors,  or  others,  of  the  younger 
sons  or  daughters  (if  more  than  one)  in  equal  shares,  as  tenants  in 
common  in  tail,  and  if  there  should  be  only  one  such  son  or 
daughter,  to  him  or  her  in  tail  ;  and  it  was  held,  that  a  younger 
son  who,  after  attaining  twenty-one,  became  in  the  lifetime  of  his 
mother  an  eldest  son,  was  not  entitled  to  a  share  of  the  wife's  estate, 
since  at  the  time  of  distribution  he  had  ceased  to  be  a  member  of 
the  class  "  younger  sons." 

B.  on  his  marriage  settled  real  estate  on  himself  for  life,  remainder 
to  trustées  for  a  term,  remainder  to  the  sons  of  the  marriage  suc- 
cessively in  tail  maie,  remainder  to  the  sons  of  his  second  marriage 
successively  in  tail  maie,  remainder  to  the  daughters  of  the  marriage 
successively  in  tail  maie,  remainder  to  B.  in  fee.  The  trusts  of 
the  term  were  to  raise  8,000{.  for  the  portions  of  the  daughter  or 
daughters  and  younger  son  or  sons  of  the  marriage,  if  more  than 
one  daughter  or  younger  son,  the  8,000Z.  to  be  payable  among  them 
as  B.  should  appoint,  or  in  default  equally;  but  if  only  one  daughter 
or  younger  son  who  should  not  at  R's  death  be  his  eldest  son,  then 
to  raise  a  sum  not  exceeding  2,000!.  for  such  only  daughter 
or  younger  son  payable  as  B.  should  appoint.  B.  had  issue 
two  daughters  only.  Held,  that  in  the  trusts  of  the  portions 
term,  "  daughter  "  meant  daughter  not  succeeding  to  the  estate  : 
Stbmm  V.  Richards  (1861),  12  Ir.  Ch.  E.  823;  to  the  same  effectis 
Northxmherland  v.  Egremont  (1759),  1  Ed.  435. 


Child  taking 
estate,  not 
undei  settle- 
ment, not 
excludcd. 


A  younger  child,  who  at  the  time  of  distribution  is 
entitled  to  the  estate,  not  under  the  original  settlement 
by  which,  or  by  référence  to  which,  provisions  are  made 
for  the  eldest  child  and  younger  children,  but  under 
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subséquent  dealings  with  the  estate,  is  entitled  to  share 
in  the  provision  for  younger  childi-en. 

Cases  in  which  thîs  rule  has  been  applied  are  :  Spencer  v.  Spencer 
(1836),  8  Sim.  87,  where  the  eldest  son  and  his  father  barred  the 
estate  tail,  and  resettled  the  property  on  the  father  for  life,  with 
remainder  to  the  son  in  fee,  and  the  son  died  intestate  in  the  father*8 
lifetime,  so  that  the  fee  descended  to  the  second  son,  who  attained 
twenty-one,  and  died  in  his  father*s  lifetime  :  Tennison  v.  Moore 
(1850),  18  Ir.  Eq.  E.  424,  where  the  eldest  son  joined  with  his 
father  in  barring  the  entail  and  resettled  the  estate,  and  the  second 
son  who  had  become  the  eldest  at  his  father's  death,  succeeded  his 
father  as  tenant  for  life  under  the  resettlement:  Macouhrey  v.  Jones 
(1856),  2  K.  &  J.  684,  where  the  eldest  son  and  his  father  barred 
the  entail,  mortgaged  the  property,  and  resettled  it  in  such  a  manner 
that  the  second  son,  who  was  the  eldest  at  the  time  of  distribution, 
became  entitled  to  a  share  only  of  the  estate  :  Adams  v.  Beck  (1858), 
25  Beav.  648,  where  the  eldest  son  baiTed  the  entail,  and  devised 
the  estate  to  uses,  under  which  the  second  son  had  become  entitled 
as  tenant  for  life  at  the  time  of  distribution  :  Ex  parte  Sinyth  (1861), 
12  Ir.  Ch.  R.  487,  and  Re  Fitzgerald's  Settled  Estâtes,  Sannders  v. 
Boyd,  [1891]  3  Ch.  394.  In  ail  thèse  cases,  second  sons  or  their 
représentatives  were  held  to  be  entitled  to  a  share  in  the  provisions 
for  the  younger  children,  notwithstanding  that  the  second  sons  had 
become  entitled  to  the  estate  or  some  part  thereof.  Wakejield  v. 
lUchardson  (1883),  13  L.  R.  Ir.  17,  is  a  case  where  the  point  was 
raised  (see  p.  82),  and  seems  to  hâve  been  conceded.  The  case  of 
Peacocke  v.  Pares  (1838),  2  Keen,  689  (where  the  facts  were  similar 
to  those  in  Adams  v.  Beck  (1858),  25  Beav.  648,  and  it  was  held 
that  the  younger  son  who  succeeded  to  the  estate  was  not  entitled 
to  any  provision  as  a  younger  child),  must  be  considered  to  be 
no  longer  law. 

Where  under  a  power  in  a  marriage  settlement,  uses  are  revoked  chUd  taking 
and  new  uses  declared,  under  which  a  younger  child,  who  becomes  cSeof^^^ 
the  eldest  at  the  time  of  distribution,  takes,  through  the  mère  power. 
bounty  of  his  parent,  property  which,  but  for  such  revocation,  lie 
would  hâve  taken  as  eldest  son  under  the  settlement,  he  does  not 
thereby  cease  to  be  entitled  to  a  portion  as  a  younger  child  :  Wandes- 
J'orde   V.  Carrick  (1871),   Ir.  R.   5   Eq.  486;   see   p.  497,  where 
Chatterton,  V.-C,  said,    **the  plaintiff  has  become  possessed   of 
the  settled  estâtes  as  tenant  for  life,  and  of  course  if  they  were 
taken  by  him  under  the  limitations  of  the  settlement  of  1812,  he 


Digitized  by 


Google 


438  PROVISIONS   MADE    NOMINATIM. 

would  have  ceased  to  be  entitled  to  a  younger  child's  portion.  But 
in  my  opinion  he  bas  not  taken  any  estate  under  that  settlemeut  in 
Kucb  a  sensé  as  tbat  be  sbould  be  deemed  an  eldest  son.  Anne, 
Lady  0.,  revoked  tbe  uses  wbicb  constituted  tbat  instrument  a 
settlement  of  tbe  estate,  and  tbus  destroyed  tbe  settlement.  .  .  . 
Sbe  tben  proceeds  as  a  matter  ot  bounty  to  devise  tbe  lands  as  ber 
own  property.  Tbe  plaintiff  no  longer  takes  under  tbe  limitations 
of  tbe  settlement  or  as  a  ebild  of  tbe  marriage,  wbat  lie  bas  taken 
cannot  be  deemed  a  portion  or  provision  under  tbat  instrument,  and 
it  is  tberefore  not  witbin  tbe  principle  on  wbicb  tbis  Court  deals 
witb  sucb  cases." 
AVhere  proN  i-  Apparently,  where  provisions  are  made  for  the  yomiger  cbildren, 
//«/"//"/T/w!  ^^  ^'^®  eldest  cbild  is  excluded,  iiominatim,  tbe  rule  does  not 
apply. 

Provision  was  made  by  a  fatber  under  a  private  Act  o£  Parliament 
for  bis  eldest  son  John,  and  power  was  given  to  tbe  fatber  to 
appoint  a  sum  among  '*  Stepben  tbe  son,  Martba  and  Catherine  tbe 
daugbters  of  Stepben  Jermyn  tbe  fatber,  and  tbe  survivors  or 
survivor  of  tbem,  and  sucb  otber  cbild  and  cbildren  as  tbe  said 
S.  Jermyn  tbe  fatber  sbould  bereafter  bave.*'  Tbe  eldest  son  died 
witbout  issue;  tben  tbe  fatber  appointed  in  favom-  of  Stepbeu. 
Heldy  tbat  be  was  an  object  of  the  power.  Lord  Talbot,  C,  said, 
'*  Stepben  is  indeed  called  a  younger  cbild  in  tbe  preamble  ;  but 
wben  tbe  power  of  appointment  is  given,  it  is  not  to  apix)mt 
amongst  the  younger  cbildren  generally,  but  to  Stepben,  Martha, 
and  Catherine:''  Jermyn  v.  Fellows  (1735),  Ca.  Temp.  Talb.  93. 
Lord  St.  Leonards,  in  bis  comments  on  tbis  case  (Sug.  Pow. 
<8th  éd.)  679),  says,  **  Tbe  case  seems  to  estabUsh  tbis  principle, 
that  where  a  younger  cbild  is  included  by  bis  name  in  a  power,  he 
will  continue  an  object  of  tbe  power,  altbougb  be  lose  bis  character 
of  younger  son."  But  be  points  out  that  Lord  Talbot  distinguisbed 
tbe  case  from  Chadivich  v.  Dolcman  (1705),  2  Yeru.  528,  on  tbe 
ground  that  there  the  question  was  between  a  younger  son  who  bad 
become  tbe  eldest  and  tbe  otber  younger  cbildren,  while  in  Jevniyn 
V.  Fellows  it  was  between  the  only  surviving  cbild  and  the  adminis- 
trators  of  a  deceased  cbild,  **  so  that  tbis  case,"  he  says,  **  cannot 
perhaps  be  relied  on  as  an  authority  for  the  gênerai  principle  wbicb 
at  first  sight  it  seems  to  establish."  And  see  Savage  v.  Carroll 
(1810),  1  Bail  &  B.  265,  where  Lord  Manners,  C.  (at  p.  278),  dis- 
tinguished  Jermyn  v.  Fellows^  saying,  **  Asto  thefactof  tbe  younger 
cbildren  being  enumerated  by  name  in  that  case  and  the  same 
ch-cumstance  occurring  hère,  I  do  not  think  any  weigbt  is  to  be 
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attached  to  it  ;  for  hère  the  mother  was  dead  and  ail  the  childi*eu 
to  take  were  ascertained.** 

By  a  marriage  settlement  a  husband  covenanted  to  pay  10,000Z. 
for  the  children  of  the  marriage,  and  for  want  of  such  children,  for 
the  children  of  the  wife  by  a  former  marriage,  other  than  A.  her 
eldest  son,  as  the  husband  should  appoint,  and  in  default,  for  ail 
such  children,  except  as  aforesaid,  who  should  attain  twenty-one, 
equally,  and  if  only  one,  except  as  aforesaid,  then  in  trust  for  such 
one  younger  child  ;  the  eldest  son  attained  twenty-one,  and  died  in 
his  mother's  lifetime  ;  there  were  no  children  of  the  second  marriage. 
Ifeldy  that  the  executors  of  the  second  son,  who  on  the  death  of  his 
brother  succeeded  to  the  family  estâtes,  and  attained  twenty-one 
and  died  in  his  mother's  lifetime  before  the  period  of  distribution 
were  entitled  to  a  share:  Sandeman  v.  Mackenzic  (1861),  1  J.  &  H. 
618.  And  see  Wood  v,  Wood  (1867),  L.  E.  4  Eq.  48  ;  iâV-  Priitherch, 
Pti/therch  v.  Willktms  (1889),  42  Ch.  D.  590  (both  cases  on  wills). 

Of  course,  if  it  clearly  appear  from  the  deed  that  the  interests  of  interesu 
the  younger  children  are  to  vest  indefeasibly  at  a  time  other  than  v^tedbefore 
tliat  of  distribution,  an  interest  once  vested  will  not  be  divested  :   ^*^®  ^^  ^^^' 

"  tribution 

Windham  v.  Graham  (1826),  1  Kuss.  831.     See  the  comments  on   are  not 
this  case  in  liv  Bayley's  Settlement  (1870),  L.  E.  9  Eq.'491  ;  L.  E.   ^'^ested. 
6  Ch.  590. 

Stock  settled  upon  trust  for  children  (except  an  eldest  son  entitled 
to  settled  estâtes),  in  equal  shares,  shares  of  sons  to  be  vested  at 
twenty-one,  of  daughters  at  twenty-one  or  marriage.  There  were 
two  children,  a  son,  who  died  an  infant,  and  a  daughter  who 
married  (before  her  brother  died),.  and  became  on  her  brother's 
death,  entitled  to  the  settled  estâtes,  lleld,  that  the  daughter  took 
an  absolutely  vested  interest  in  the  stock  :  Carter  v.  Earl  Ducie 
(1871),  41  L.  J.  N.  S.  Ch.  153  ;  20  W.  E.  228,  where  Bacon,  V.-C, 
said  that  the  daughter  took  on  her  marriage  a  vested  interest  in  the 
whole  fund,  and  he  referred  to  the  rule  that  an  estate  once  vested 
is  not  to  be  divested  but  by  plain  express  words.  The  circumstances 
and  terms  of  the  deed  in  this  case  were  somewhat  peculiar,  and  if 
it  had  been  held — as  was  contended  for — that  the  daughter  taking 
the  estâtes  was  to  be  considered  as  "  an  eldest  or  only  son,'*  still  on 
the  terms  of  the  settlement,  an  only  son  would  hâve  taken  both  the 
estâtes  and  the  settlement  fund. 

In  provisions  made  for  younger  children  by  a  deed  wuere  no 
which  does  not  limit  an  estate  to,  or  does  not  refer  to,  Kiad^ior  "* 
or  is  not  shown  to  be  eonnected  with,  an  instniment  younger  ^  ' 
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has  natumi  Hmiting  an  estate  to,  the  eldest  child,  the  words  "  eldest  " 

mcan  ng.  ^^^^  ^^  youiiger  "  have  référence  to  prîority  of  birth. 

In  thèse  cases  the  time  at  which  the  characters  of  eldest  child  and 
younger  children  are  in  gênerai  to  be  ascertained  is  the  time  of 
vesting. 

Trust  in  a  settlement  of  stock  to  pay  the  income  of  a  fand  to  M. 
for  life,  and  at  her  death  ''  to  pay  or  transfer  the  stock  to  ail  her 
children,  except  her  eldest  or  only  son,  in  equal  shares,  at  their 
respective  âges  of  twenty-one  years/'  A  younger  son  attained 
twenty-one  and  then  became  the  eldest  by  the  death  of  his  elder 
brother  before  the  time  of  distribution.  Ileld,  that  his  share  was 
not  divested  :  lie  Theed's  Settlement  Trust  (1857),  3  K.  &  J.  876  ; 
Sandeman  v.  Mackenzie  (1861),  1  J.  <&  H.  613. 

A  sum  of  money  was  settled  on  marriage  ou  trust  for  the  husband 
(a  baronet)  and  wife  and  the  survivor  for  life,  and  then  to  transfer 
among  ail  the  children  equally  except  an  eldest  or  only  son,  the 
shares  of  sons  to  vest  at  twenty-one  and  the  share  of  any  child  who 
died  before  the  period  of  vesting  to  accrue  for  the  benefit  of  the 
others,  except  au  eldest  or  only  son.  There  were  six  sons  :  the  first 
and  last  bom  died  infants;  the  second  attained  twenty-one  and 
succeeded  his  father  in  the  title  but  died  without  issue  before  the 
period  of  distribution  ;  the  third  and  fourth  sons  attained  twenty- 
one  and  died  without  issue;  the  fifth  attained  twenty-one  and 
succeeded  his  brother  in  the  title,  and  was  living  at  the  period  of 
distribution.  Held,  that  the  second  son  was  the  **  eldest  son  " 
witliin  the  meaning  of  the  settlement,  and  as  such  was  to  be 
excluded  from  any  share,  but  the  fifth  son  was  entitled  to  take  a 
share  :  lie  Hivers  (1870),  40  L.  J.  N.  S.  Ch.  87  ;  19  W.  R.  318.  The 
reports  diflfer  as  to  whether  the  fifth  son  took  any  interest  in  the 
family  estate,  and  as  the  décision  turned  on  the  précise  words  of  the 
settlement,  which  were  very  spécial,  the  case  is  not  of  much  gênerai 
importance. 

A.  by  deed  appointed  a  sum  of  money  in  trust  for  his  daughter 
B.  for  life,  with  remainder  "in  trust  for  the  child,  if  only  one,  or 
ail  the  children,  except  an  eldest  or  only  son,  if  more  than  one,"  of 
B.,  who,  either  before  or  after  the  détermination  of  the  previoos 
trusts,  should  attain  twenty-one  or  marry,  and  if  more  than  one, 
equally.  A.  died  ;  then  B.'s  eldest  son  C.  attained  twenty-one  and 
died  ;  then  B.  died,  leaving  her  second  son  D.,  who  had  attained 
twenty-one,  and  a  daughter.  At  the  date  of  the  deed,  certain 
estâtes  stood   limited,  by  a  settlement  to  which  A.  was  a  partj-. 
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to  the  use  of  B/s  hnsband  for  life,  with  remainder  to  his  sons 
by  B.  successively  in  tail.  Held,  that,  as  the  provisions  were  not 
by  a  father,  and  as  there  was  no  référence  in  the  deed  of  trust  to 
the  settlement  of  the  estate,  and  there  was  nothing  to  show  that  A. 
had  the  settlement  in  his  mind  at  the  time  of  the  appointment 
except  that  he  was  a  party  to  it,  the  phrase  **  eldest  son  "  meant 
eldest  son  at  the  time  of  vesting,  so  that  D.  who  had  subsequently 
to  that  time  become  the  '^  eldest  son  *'  took  a  share  in  the  fund  : 
Domvile  v.  Winuington  (1884),  26  Ch.  D.  382. 

It  is  impossible  to  say  what  évidence  is  sufficient  to  connect  a  what  evi- 
deed,  by  which  provision  is  made  for  **younger  children,"  with  c^*ft|^"®' 
another  instrument  by  which  provision  is  made  for  an  **  eldest  connect  deed 
son,"  but  not  referred  to  in  such  deed,  so  as  to  bring  the  case  eW^tî^Ud^'^ 
within  the  rule.     In  Teynham  v.  Webb  (1750),  2  Ves.  Sen.  198,  withdeedpro- 
where  the  rule  was  applied,  the  nature  of  the  évidence  is  not  stated  ;  youn^r, 
in  Sandeman  v.  Mackcnzie  (1861),  1  J.  &  H.  613,  where  the  rule  was  c^idien. 
not  applied,  there  is  no  statement  how  the  eldest  son  took;   in 
Dœnvile  v.  Winnington  (1884),  26  Ch.  D.  384,  where  the  rule  was 
not  applied,  the  mère  fact  that  the  settlor  was  a  party  to  the  deed 
under  which  the  eldest  son  took  the  estâtes  was  held  insufficient  to 
make  the  rule  applicable. 

The  fact  that,  owing  to  a  change  in  the  value  of  the  estate  Where  por- 
charged  with  the  portions,  the  amount  of  the  portions  exceeds  the  JJhoîe^^^ 
value  of  the  residue  of  the  estate  will  not  entitle  a  younger  son  of  the  estate. 
becoming  the  eldest  to  claim  a  portion  :  Reid  v.  Hoare  (1884),  26 
Ch.  D.  363. 

Where  provisions  are  made  for  children  **  besides  "  an  eldest  son,  "  Besides  ;  " 
no  children  take  unless  there  is  a  son;  while,  if  the  provisions  be  "othcrthan.'* 
for  children  ''  other  than  "  an  eldest  son,  the  younger  children  take 
whether  there  is  a  son  or  not:    Walcott  v.  Bloomjield  (1848),  4 
Dr.  &  War.  211  at  p.  285  ;  6  Ir.  Eq.  B.  227  ;  cited  and  discossed 
in  Simpson  v.  Frew  (1856),  5  Ir.  Ch.  E.  517  at  p.  525. 
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CHAPTER  XXVI. 

VESTING  OF  OIFTS  TO  CLASSBS. 


Meaning  of 
vo>t. 


^eaniDg  of 
class,    • 


Class  conbists 
«f  persons 
compre- 
hendcd  under 
gcuenil 
description. 


Vi'st  defined  :  Class  dejined  :  Gijt  to  Class  and  À.  tvhere  A.is  a  Mouler 
ofit:  Where  A.is  nota  Memberofit:  Composite  Class  :  Immédiate 
Gift  to  Class  :  To''  A.  and  his  Eldest  Child  "  ;  Gift  in  Reinainder 
to  Class:  Y estimj  notivithstanding  Existence  of  Poivev :  Implied 
Interest  in  Default  of  Appointment  :  Where  Appointaient  T'esta- 
vieiitai-y  only, 

This  chapter  contains  the  général  rules  as  to  vesting  of  gifts 
to  classes  applicable  to  deeds  of  every  nature;  the  spécial  rules 
applicable  to  portions  charged  on  land  and  to  settlements  of  Per- 
sonal ty  made  by  a  parent  or  a  person  in  loco  parcntis  are  coUected 
infra  Chapter  on  Portions. 

The  meaning  of  the  word  "  vest  "  is  discussed  in  Fearne,  C.  E.  1  ; 
and  Hawkins  on  Wills,  p.  221  et  seq.,  where  it  is  observed  that 
**  the  only  définition  that  can  be  given  of  the  word  *  vested  '  in 
English  law,  as  applied  to  future  interests  other  than  remainders, 
is,  that  it  means  *  not  subject  to  a  condition  précèdent/  " 

The  rules  as  to  the  vesting  of  real  estate  are  fully  discussed  in 
Fearne,  C.  R.  ;  and  are  therefore  only  incidentally  referred  to 
hère. 

The  meaning  of  the  word  **  class  "  has  been  much  discussed,  but 
always  in  cases  on  wills.  The  cases  are  coUected  in  Lord  Davey's 
speech,  in  Kingshnry  v.  JValter,  [1901]  A.  C.  187,  in  which  speech 
are  contained  examples  of  what  are  classes  within  the  ordinary 
meaning  of  the  word,  and  what  hâve  been  held  to  be  such  on  the 
context  in  spécial  cases.  Lord  Davey  says  (p.  192)  :  "  Prima  fade  d^ 
class  gift  is  a  gift  to  a  class  consisting  of  persons  who  are  included 
and  comprehended  under  some  gênerai  description  and  bear  a  certain 
relationship  to  the  testator.  That  définition  is  in  accordance  with 
that  given  by  Lord  Selborne  in  the  case  referred  to  in  îsorth,  J.'s. 
judgment  :  Pearks  v.  Moseley  (1880),  5  Ap.  Ca.  714  ;  and  by  Lord 
Hatherley,   then   Wood,  V.-C,  in  a  case   which    has    also   been 
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reterred  to  at  the  Bar:  lu  re  Cliapliu's  Trust  (1863),  33  L.  J.  Ch. 
183.    But  it  may  be  none  the  less  a  class  because  some  of  the 
individuals  of  the  class  are  named.     For  example,  if  a  gift  is  made  Some  iudi- 
'*  to  ail  my  nephews  and  nièces,  including  A.,'  or  if  a  gift  is  made  bé  name^r^ 
"*  to  C.  and  ail  other  my  nephews  and  nièces,'  each  of  those  would 
be  a  class  gift.   Stanhope's  Case  (1859),  27  Beav.  201,  is  an  example  ; 
there  the  gift  was  to  four  named  daughters  and  ail  his  after-born 
-daughters,  and  that  was  rightly,  as  I  think,  held  to  be  a  class  gift. 
To  the  same  effect  is  a  case  before  Chitty,  J.,  In  re  Jackson  (1883), 
-25  Gh.  D.  162,  where  the  gift  was  to  ûve  named  individuals,  and  ail 
his  other  sons  and  daughters  who  should  be  born  afterwards  and 
Attain  the  âge  of  twenty-one  years.     Chitty,  J.,  held  that  that  was 
a  class  gift,  although  the  condition  of  attaining  the  âge  of  twenty- 
one  years  was  imposed  upon  the  other  children  and  not  upon  those 
who  were  named.    He  came  to  this  conclusion  upon  the  ground 
that  it  appeared  from  the  évidence  that  those  who  were  named  had 
already  attained  the  âge  of  twenty-one  years.  .  .  .  There  may  also  comi)osite 
be  a  composite  class,  such  as,  for  instance,  children  of  A.  and  cj^Venof 
<3hildren  of  B.  ;  that  would  be  a  good  class.     On  the  other  hand,  a  a.  and  chii- 
gift  to  A.  and  ail  the  children  of  B.  is,  in  my  opinion,  2>rnna  facie    '^^  " 
not  a  class  gift,  and  I  think  that  bas  been  so  decided,  and  rightly  a.  and  chii- 
decided,  in  the  case  of  In  re  Chaplin's  Tinist  (1863),  33  L.  J.  Ch.  183,  ^"^J  ^'  "^* 
which  I  hâve  already  referred  to,  and  also  in  a  case  before  Sir 
Oeorge  Jessel  of  In  re  Allen,  Wilson  v.  Atter  (1881),  29  W.  R.  480  ; 
44  L.  T.  N.  S.  240.     There  was  in  that  case  a  direction  *  to  divide 
equally  amongst  ail  the  children   of  R.  W.,  the  child  of  W.  W. 
and  L.,  his  wife,  and  A.  W.,  the  widow  of  J.  W.,  share  and  share 
alike.'     It  was  held  that  this  was  not  a  gift  to  a  class,  and  that  the 
share  lapsed.  ...  I  think  those  cases  were  rightly  decided,  and  I 
do  not  agrée  with  the  proposition,  which  I  understand  to  be  laid 
down  by  Romer,  L.J.,  who  says  :   *  In  my  opinion   it   is   correct 
to  say  that  a  gift  by  will  to  a  class  properly  so  called,  and  a  named 
individual  such  as  A.  equally,  so  that  the  testator  contemplâtes  A« 
taking  the  same  share  that  each  member  of  the  class  will  take,  is 
piimâ  facie  a  gift  to  a  class.'     I  think  that  that  is  contrary  to  the 
established  authorities  and  to   the  principles   applicable   to  this 
branch  of  law.    But,  my  Lords,  it  is  perfectly  plain  that  a  gift 
in  the  form  which  I  bave  mentioned  may  be  a  class  gift,  if  there  is 
to  be  found  in  the  will  a  context  which  will  show  that  the  testator  but  may  by 
intended  it  to  be  a  class  gift.     I  think  the  same  resuit  may  be  a^c/^f  ^ 
arrived  at  if  the  Court,  putting  itself  into  the  same  position  as  the 
testator  occupied,  with  the  same  knowledge  as  the  testator  had 
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Cla&ti  must 
take  in 
interest  at 
same  timc. 


Somc  iutli- 
Tkluals  may 
bc  cxcludetl. 


when  he  was  writing  hîs  will,  cornes  to  the  conclusion  that  the  gift, 
although  expressed  in  the  form  of  a  gift  to  an  individaal  and  the 
children  of  A.,  was  intended  to  operate  as  a  class  gift.  There  is 
abondant  authority  for  that  proposition.  I  will  only  mention  two 
cases  before  Lord  Eomilly.  The  case  otAspinallv.  Dtickworth  (1866), 
85  Beav.  807,  appears  to  me  to  be  exactiy  this  case.  It  was  a  gift 
unto  and  equally  amongst  the  testator's  nephew  A.  and  the  children 
of  his  sister  B.  as  tenants  in  common.  Lord  Bomilly  held  that  that 
was  a  gift  to  a  class.  .  .  .  Another  principle  which  is,  I  think, 
established  in  this  branch  of  the  law,  is  that  ail  the  interests  of 
members  of  the  class  must  vest  in  interest  at  the  same  time.  For 
instance,  if  there  is  a  gift  to  A.  for  life,  and  afterwards  to  B.,  and 
the  children  of  C,  the  class  must  vest  in  interest  at  the  death  of 
the  testator,  although  it  is  capable  of  enlargement  by  the  birth  of 
subséquent  children  of  G.  during  the  life  time  of  the  tenant  for  life. 
My  Lords,  it  is,  I  conceive,  on  that  ground  that  the  other  case  to 
which  I  referred,  namely,  Drakeford  v.  Di-akeford  (1868),  33  Beav. 
43,  48,  was  decided.  The  learned  judge.  Lord  Eomilly,  there  said 
that  the  gift  which  he  had  before  him  in  that  case  was  not  a  class 
gift.  It  was  in  this  form — a  gift  to  A.  for  life,  and  at  his  death  to 
be  equally  divided  between  his  surviving  children  and  the  testator's 
nièce,  R.  W.  There,  as  your  Lordships  see,  only  those  children  who 
survived  the  tenant  for  life  would  hâve  taken,  whereas  R.  W.'s 
interest  would  hâve  become  vested  at  the  testator's  death.  On 
that  ground  Lord  Romilly  held  that  it  was  not  a  class." 

A  class  is  not  the  less  a  class  because  a  particular  member  is 
excluded. 

If  the  class  be  what  Lord  Davey  in  the  above  passage  calls  a 
composite  class,  t.e.,  a  class  consisting  of  the  children  of  A.  and  the 
children  of  B.,  or  what  he  holds  is  a  class  only  in  spécial  circnm- 
stances.  Le.,  a  class  consisting  of  an  individual  and  the  children 
of  A.— 


Members  of 
composite 
class,  or  indi- 
vidnal  and 
class,  take  per 
oapita. 


Immédiate 
gift  to  claKs 
vests  only 


The  members  of  a  composite  class,  or  an  individual 
and  the  members  of  a  class,  take  pe7'  capita  :  Fletcher  v. 
Fletcher  (1882),  9  L.  R.  Ir.  301. 

With  regard  to  the  persons  to  take  under  limitations  to,  or  trusts 
for,  a  class,  it  may  be  laid  down  that — 

An  immédiate  provision  for  persons  forming  a  class, 
as  "childi'en,"  or  ^^  issue,"  vests  in  those  only  who  are 
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in  existence  at  the  date  of  the  deed,  unless  the  contrary  inthosethen 
is  expressed,  and  as  joint  tenants. 

B.,  having  divers  sons  and  daughters,  A.  giveth  land  to  B., 
et  liberis  suis,  et  a  lour  hêtres,  the  father  and  ail  his  children  do  take 
a  fee  simple  jointly  by  force  of  thèse  words  *  their  heirs  ;  '  but  if  he 
had  no  child  at  the  time  of  the  feoflfment,  the  child  born  af terwards 
shall  not  take  :  *'  Go.  Litt.  9  a. 

**  In  ail  grants  of  estâtes  in  lands  there  must  be  a  person  in  esse 
to  take  at  the  time  the  estate  vests  by  the  grant  ;  therefore,  in  case 
of  a  feoffment  to  one  and  his  children  and  their  heirs,  if  he  has 
children  at  the  time,  the  father  and  ail  his  children  take  jointly  in 
fee  ;  but  if  he  has  no  child,  the  father  alone  takes  ;  an  af terborn 
child  cannot  take,  for  the  gift  was  immédiate  :  "  per  Downes,  C.J., 
Crone  v.  Odell  (1811),  1  Bail.  «&  B.  449  at  p.  458. 

Démise  to  A.  and  B.,  his  wife,  et  eorum  primogenitae  proli  succes- 
sive :  they  had  then  no  issue,  but  afterwards  had  issue.  Held,  that 
after  the  death  of  A.  and  B.,  the  issue  could  take  nothing,  as  he 
was  not  in  esse  at  the  time  of  the  grant,  and  by  the  grant  he  was 
to  take  jointly  :  Stevens  v.  Latcton  (1587),  Cro.  Eliz.  121  :  S.  C.  sub 
nom.  Stephen*s  Case,  Owen,  152. 

Immédiate  trust  '*  for  the  children  of  A.,  who  at  that  time  had  three 
children  and  now  hath  six."     Held,  that  the  trust  fund  belonged  to  . 
the  three  only  :  Warren  v.  Johnson  (1678),  2  Rep.  in  Ch.  86. 

It  has  been  thought  that  a  limitation  to  ''A.  and  his  eldest  ''ToA. and 
child,"  gave  an  estate  in  remainder  to  the  child  if  he  was  not  born  cwid."^^ 
at  the  date  of  the  limitation  :  see  per  Saunders,  Serj.,  arguendo, 
CoUhirst  v.Bejushin  (1551),  Plowd.  21  at  p.  29  a;  per  Mounson,  J., 
in  BrenVs  Case  (1575),  2  Léon.  14  ;  and  per  Houghton,  J.,  Tylei*  v. 
Fisher  (1620),  Palm.  34;  but  this  is  erroneous  (see  the  Prim-  of 
Grimesbyv.  B,,  Y.  B.  17  Edw.  m.  (1343),  29,  pi.  80;  Y.  B,  18 
Edw.  III.  (1844),  59,  pi.  91  ;  2  Roll.  Abr.  417,  pi.  8),  for  if  the 
child  had  been  in  esse  at  the  time,  he  would  hâve  taken  jointly, 
and  as  he  was  incapable  of  doing  so,  he  could  take  nothing: 
Sheïley's  Case  (1581),  1  Rep.  98  b  at  p.  101  a. 

The  rule  applies  to  a  class  to  take  by  way  of  appointment.  uuie  appiie» 

Démise  to  a  husband,  his  wife,  "and  their  children  at  the  men^T^'^^ 
assignment  of  the  husband."  There  was  but  one  ohild  at  the  date 
of  the  lease,  but  afterwards  othei-s  were  born.  The  wife  died  in  the 
lifetime  of  the  husband.  The  husband  assigned  to  a  child  born 
after  the  date  of  the  deed.  Held,  that  he  took  no  interest  :  Cole  iù 
Fiiendship's  Case  (1584),  1  Léon.  287. 
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Uwilty. 
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A  provision  by  way  of  use  of  realty,  or  by  way  of 
trust  of  realty  or  personalty,  in  reraainder  to  persons 
forming  a  class,  as  "children/'  or  "issue,"  vests  in 
thosc  who  are  in  existence  at  the  date  of  the  deed, 
subjeet  to  opening  and  letting  in  ail  who  corne  into 
existence  before  the  remainder  falls  into  possession: 
and  if  none  are  in  existence  at  the  date  of  the  deed,  it 
vests  in  the  first  who  cornes  into  existence,  subjeet  to 
opening  and  letting  in  ail  who  corne  into  existence 
before  the  remainder  falls  into  possession. 

It  used  to  be  thought  that  children  born  after  the  date  of  the 
deed  could  net  take  ;  thus  when  A.  levied  a  fine  to  the  use  of  B.  for 
life,  and  after  to  the  use  of  the  children  of  C,  procreatis  :  C.,  at 
the  time  of  the  fine,  had  two  sons,  and  before  the  death  of  B.  had 
two  daiighters,  it  was  held  that  the  daughters  could  not  take: 
Frederick  v.  Frederick  (1594),  Cro.  Eliz.  334;  but  this  case  ihust  be 
considered  as  overruled. 

Limitation  in  remainder  "to  the  use  of  the  issues  female  of 
the  body  of  A.  and  the  heirs  of  their  bodies,''  A.  having  then  no 
daughter.  Held,  that  ail  the  daughters  of  A.,  born  before  the 
expiration  of  the  prier  limitations,  took  as  joint-tenants  for  hfe, 
with  several  inheritances  :  Mattheivs  v.  Temple  (1698),  Comb.  467; 
S.  C.  8uh  nom,  Earl  of  Sussexv.  Temple,  1  Ld.  Raym.  310. 

By  marriage  settlement  lands  were  settled  upon  the  husband  for 
life,  with  remainder  to  the  issue  of  the  marriage,  in  such  shares, 
&c.,  as  he  should  appoint,  and  in  default  of  appointment,  to  the 
issue,  share  and  share  alike.  Held,  that  the  several  children  of  the 
marriage,  as  they  respectively  came  into  existence,  took  immédiate 
vested  interests,  liable  to  be  divested  by  an  exercise  of  the  power  : 
Héron  v.  Stokes  (1842),  2  Dr.  &  War.  89;  1  Con.  &,  L.  270;  3  Ir. 
Eq.  E.  163;  4  Ir.  Eq.  R.  284. 

Trust  of  leaseholds  in  a  marriage  settlement,  after  the  deaths  of 
the  husband  and  wife,  for  the  children  as  they  should  appoint,  and 
in  default  of  appointment  for  ail  the  children  equally.  Heldy  to  be 
a  vested  remainder,  which  opened  to  let  in  the  children  as  they 
came  into  being  :  Lawrence  v.  Maggs  (1759),  1  Ed.  458. 

W.  and  G.  (two  brothers)  being  absolutely  entitled  (in  certain 
events  which  happened)  as  tenants  in  common  to  leasehold  hons^ 
by  deed,  made  in  1840,  assigned  the  premises  to  S.  upon  trust  for 
M.  for  life  ;  and  after  the  death  of  M.,  to  the  use  of  S.  ;  and  after  the 
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death  of  S.,  in  trust  for  the  children  of  W.  and  G.  "  respectively,'' 
in  such  shares  as  they  or  either  of  them  might  appoint  ;  and  in 
default  of  appointment,  then  to  and  amongst  the  said  children 
equally  and  share  alike.  W.  by  will,  purported  to  appoint  ail  the 
promises  to  his  then  only  child  W.  F.,  and  died  in  1869  without 
leaving  any  other  child  surviving.  G.  died,  leaving  several  children 
and  without  making  any  appointment  ;  and  M.  and  S.  also  died. 
Held  (aflSrming  the  décision  of  the  Court  below),  that  the  children 
of  both  W.  and  G.  living  at  the  date  of  the  deed  of  1840,  and  sub- 
sequently  born  were  the  objects  of  the  non-exclusive  power,  and 
also  the  objects  to  take  in  default  of  appointment  ;  and  that,  there 
having  been  only  an  exclusive  exercise  of  the  power,  ail  such 
children  became  entitled  ;  and  that  they  took  per  capita  :  Fletclier  v. 
Fletcher  (1882),  9  L.  K.  L\  801,  on  app.  from  7  L.  E.  Ir.  40. 

Marriage  settlement  of  personalty  on  trust  for  the  wife  for  life,  Personaity. 
remainder  for  her  children  as  she  should  appoint,  and  in  default  of 
appointment  for  the  children  equally.  Held,  that  the  interests  of 
the  children  vested  at  birth,  liable  to  be  divested  by  an  appoint- 
ment :  Gordon  v.  Levi  (1758),  Amb.  364  ;  Vanderzee  v.  Aclom  (1799), 
4Ves.771. 

Covenant  on  marriage  by  the  husband  to  settle,  ail  the  real  and  Rcaity  ami 
Personal  estate,  of  which  he  should  die  seised  or  possessed,  on  his  ^^,^^**^ 
wife,  if  surviving,  for  life,  with  remainder,  after  the  death  of 
himself  and  his  wife,  for  ail  the  children  of  the  marriage 
equally.  Held,  that  ail  the  children  became  entitled  to  vested 
înterests  on  coming  into  existence  :  Nayler  v.  Wetherell  (1830),  4 
Sim.  114. 

This  and  the  previous  rule  apply  where  the  provision  for  the  Giftby 
children  is  effected  by  a  direction  "  to  pay:"  Vanderzee  \.  Aclom  pàwo^L^r 
(1799),  4  Ves.  771;  "to  pay,  apply,  or  dispose  of  ;'*  Re  Minorn 
Trust  (1860),  28  Beav.  50;  **to  transfer,  assign,  and  make  over:" 
Jopp  V.  Wood  (1865),  2  De  G.  J.  &  S.  323  ;  or  *'  to  divide  among  f' 
Lambert  v.  Tluvaites  (1866),  L.  E.  2  Eq.  151. 

The  limitation  or  trust  may  of  course  be  confined  to  such  of  the  Gift  confinée! 
persons  forming  the  class  as  shall  be  living  when  the  remainder  ^^  ^f nvhi«^ 
falls  into  possession:    Re   Edgington   (1855),  8   Drew.   202;    Re  when  remain'^ 
Wollaston's  Settlement  (1860),  27  Beav.  642.  '^^'  ^^^^  ^''• 

The  existence  of  a  power  of  appointment  does  not  vestingunder 
prevent  interests,  taken  under  express  limitations  in  ^SSonsin 
default  of  appointment,  from  vesting  until  and  in  default  ap^"ntment. 
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of  appointment.     See  per  Kindersley,  V.-C,  Lambert  v. 
Thwaites  (1866),  L.  R.  2  Eq.  151  at  p.  155. 

In  Léonard  Lovie's  Case  (1614),  10  Rep.  78  a,  at  p,  85  a  ;  S.  C.  sub 
nom.  Prowse  v.  Worthinge,  2  Brownl.  &  G.  108,  it  was  erroneously 
decided  that  the  interests  taken  in  default  of  appointment  were 
contingent;  and  the  eame  view  was  origînally  taken  by  Lord 
Hardwicke,  C,  in  Walpole  v.  Conway  (1740),  Barn.  Ch.  158;  but  in 
Cunningham  v.  Moody  (1748),  1  Ves.  Sen.  174,  he  appears  to  hâve 
altered  his  opinion  ;  see  per  Lord  Kenyon,  C.J.,  Doe  d.  WiUU  v. 
Martin  (1790),  4  T.  R.  39  at  p.  64,  and  Doe  d.  Tanner  v.  Dorrell 
(1794),  5  T.  R.  518  at  p.  521. 

''  Nothing  is  better  settled  than  that  where  there  is  a  power  of 
appointment  to  a  class,  and  in  default  of  appointment  over  to  that 
or  another  class,  this  class  takes  a  vested  interest,  subject  to  be 
divested  by  appointment.  There  was  some  doubt  upon  this  in 
several  cases  ;  but  the  rule  was  settled  by  Doe  d.  WiUis  v.  Martin 
(1790),  4  T.  R.  39  ;  "  per  Sugden,  C,  Héron  v.  Stokes  (1842),  1  Con. 
&  L.  270  at  p.  283.  '*  The  rule  is  settled  that  no  gift  over  on  a 
contingency  can  prevent  the  préviens  estate  from  vesting.  If  the 
contingency  happens  the  prior  vested  estate  will  be  divested:" 
per  Sugden,  C,  He^on  v.  Stokes  (1842),  2  Dr.  &  War.  89  at  p.  115. 
'*  It  is  the  clear  and  settled  law  of  the  land  that  a  gift  in  default 
of  appointment  gives  vested  interests  to  ail  the  objects  of  the 
power,  subject  to  be  divested  by  its  exercise  :  "  per  Sugden,  C, 
Héron  v.  Stokes  (1842),  4  Ir.  Eq.  R.  284  at  p.  285,  and  see  at 
pp.  297,  298,  on  appeal  from  3  Ir.  Eq.  R.  163. 
iicaity.  Money  by  marriage  articles  to  be  laid  out  in  land  to  be  settled, 

subject  to  life  interests  of  husband  and  wife,  for  the  children  as  they 
should  appoint,  and  in  default  of  appointment  equally,  if  one  to 
that  one  in  tail.  There  was  but  one  daughter.  Held^  that  she 
took  a  vested  estate  tail:  Cunningham  v.  Moody  (1748),  1  Ves. 
Sen.  174. 

Limitation  in  marriage  settlement  to  use  of  wife  and  husband 
successively  for  life,  remainder  to  the  use  of  ail  and  every  the  child 
or  children  of  the  marriage  for  such  estâtes,  &c.,  and  in  such  parts, 
&c.,  as  the  husband  and  wife  should  by  deed,  or  as  the  survîvor  of 
them  should  by  deed  or  will  appoint,  and  in  default  to  the  children 
equally  as  tenants  in  common  in  fee.  Held,  that  the  interests  in 
default  of  appointment  were  vested  :  Doe  d.  Willis  v.  Martin  (1790), 
4  T.  R.  39;  Doe  d.  Tanner  v.  Dorrell  (1794),  5  T.  R.  518  ;  Smith  v. 
Camelford  (1795),  2  Ves.  Jun.   698;  Cox  v.  Chamberlain    (1799), 
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4  Ves.  681  at  p.  636  ;  Campbeli  v-  Safidys  (180S),  1  Sch.  &  Lei  281  ; 
Osbrey  v.  Bwy  (1808),  1  Bail  &  B.  53  ;  Héron  v.  Stokes  (1842), 
2  Dr.  &  War.  89  ;  1  Con.  &  L,  270  ;  3  Ir.  Eq.  E.  168  ;  4  Ir,  Eq.  R.  284. 

Term  created  ander  a  power  to  raise  money  for  ail  and  every  the  Personaity. 
children  of  T«  in  sach  parts,  shares,  and  proportions  as  T.  should 
appoint,  and  in  default  equally.  T.  never  appointed.  Held,  that  the 
children  took  vested  interests  :  Teyiiham  v.  Webh  (1751),  2  Ves,  Sen. 
198  ;  Oordon  v.  Levi  (1758),  Amb.  364,  where  the  marginal  note  is 
incorrect  ;  Cholmandeley  v.  Meyrick  (1758),  1  Ed.  77  ;  Lawrence  v. 
Maggs  (1759),  1  Ed.  453  ;  Mostyn  v.  Moatyn  (1844),  1  Coll.  161  ; 
Rooke  V.  Rooke  (1761),  2  Ed.  8  ;  Hynes  v.  Redington  (1844),  1  Jo.  & 
Lat.  589  ;  7  Ir.  Eq.  B.  405,  the  two  last-mentioned  cases  being  cases 
on  marriage  articles. 

Even  if  the  power  is  to  appoint  by  will  only,  the  rule  where  power 
as  to  vesting  until  and  in  default  of  appointaient  is  the  oniy. 
same. 

By  post-nuptial  settlement  freeholds  were  conveyed  to  trustées, 
on  trust  to  pay  the  rents  to  A.  and  his  wife  during  their  respective 
lives,  and  after  the  death  of  the  survivor,  to  sell  and  divide  the 
proceeds  among  ail  and  every  the  children  of  A.  in  such  shares  and 
proportions  as  he  should  by  will  appoint.  Held,  that  the  property 
was  vested  in  ail  the  children,  subject  to  be  divested  by  an  exercise 
of  the  power,  and  that,  the  power  not  having  been  exercised,  the 
représentatives  of  a  deceased  child  were  entitled  to  his  share: 
Lambert  v.  Thivaites  (1866),  L.  E.  2  Eq.  161. 

Where  there  is  a  power  of  appointment  among  a  class,  impUed  trust 
but  no  express  trust  in  default  of  appointment  either  for  J^p^intment. 
that  class  or  for  any  other  class  or  individual,  or  there  is 
such  a  trust  to  anse  only  on  failure  of  objects  of  the 
power,  there  is  implied,  in  default  of  appointment,  a  trust 
for  the  class  of  persons  who  ai^e  capable  of  taking  under 
an  appointment  in  pursuance  of  the  power;  and  the 
members  of  such  class  take  vested  interests  until  and  in 
default  of  appointment  as  tenants  in  common  :  Re 
Susmnfs  Trusts  (1877),  47  L.  J.  N.  S.  Ch.  C5;  Wilson 
V.  Duffuid  (1883),  24  Ch.  D.  244. 

''^The  gênerai  principle  seems  to  be  this  :  If  the  instrument  itself 
gives  the  property  to  a  class,  but  gives  a  power  to  A.  to  appoint  in 
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what  shares  and  in  what  manner  the  members  of  that  class  shall 
take,  the  property  vests,  until  the  power  is  exercised,  in  ail  the 
members  of  the  class,  and  they  will  ail  take  in  default  of  appoint- 
ment  ;  but  if  the  instrument  does  not  contain  a  gif t  of  the  property 
to  any  class,  but  only  a  power  to  A.  to  give  it  as  he  may  think  fit 
among  the  members  of  that  class,  those  only  can  take  in  default  of 
appointment  who  might  hâve  taken  under  an  exercise  of  the  power. 
In  that  case  the  Court  implies  an  intention  to  give  the  property  in 
default  of  appointment  to  those  only  to  whom  the  donee  of  the 
power  might  give  it  :  "  per  Kindersley,  V.-C,  Lambert  v.  Tliwaites 
(1866),  L.  B.  2  Eq.  151  at  p.  155. 

Settlement  of  leaseholds  on  trust  for  husband  and  wife  for  their 
lives,  and  if  they  should  hâve  issue  then,  after  the  decease  of  the 
survivor,  to  go  to  such  issue,  in  such  proportion,  manner,  and  form 
as  they  or  the  survivor  should  appoint;  the  wife  survived  the 
husband  ;  there  was  one  child  only,  who  died  before  the  wife  ;  no 
appointment  was  made.  Held,  that  the  child  took  :  Madoc  v. 
Jackson  (1789),  2  Br.  C.  C.  588;  Femcick  v.  Greenwell  (1847),  10 
Beav.  412. 

Trust  in  remainder  for  G.  for  life,  and  after  his  decease  on  trust 
to  assign  amongst  such  of  his  children,  and  in  such  manner,  shares, 
tenus,  and  proportions,  as  he  should  by  any  writing  appoint.  G. 
died  without  exercising  his  power,  having  had  se  ver  al  children. 
Three  of  them  died  before  him,  two  after  him  and  before  the 
détermination  of  the  interests  prier  to  C.'s  life  interest.  Held,  that 
ail  C.'s  children  took  vested  interests  :  Wilson  v.  Dv^uid  (1888),  24 
Ch.  D.  244. 
Power  testa-  It  foUows  that  where  the  power  is  to  appoint  by  will  only,  none 
men  ai7on  7.  j^^^  persons  who  survive  the  donee  of  the  power  form  the  class  and 
are  capable  of  taking  under  the  implied  gift  in  default  of  appoint- 
ment :  Sinnet  v.  Walsh  (1879),  5  L.  E.  Ir.  27  ;  and  consequently 
interests  under  the  implied  gift  are  defeasible  on  death  before  that 
of  the  donee  of  the  power. 

Settlement  of  fund  after  the  deaths  of  A.  and  B.  for  such  descen- 
dants of  C.  as  B.  should  appoint  by  will.  Held,  power  in  the  nature 
of  a  trust  for  descendants  of  C.  living  at  B.'s  death,  entitling  such 
descendants  in  equal  shares  as  tenants  in  common  in  default  of 
appointment,  and  that  an  appointment  to  the  légal  personal  repré- 
sentatives of  descendants  of  C.  who  died  before  B.  was  unauthorised  : 
Re  Susanni  (1877),  47  L.  J.  N.  S.  Ch.  65. 

Of  course,  the  class  may,  even  where  the  power  to  appoint  is  not 
only  by  will,  be  expressed  to  be  surviving  children,  and  in  that  case 
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only  children  who  survive  are  members  of  the  dass  :  Winn  v. 
Femoick  (1849),  11  Beav.  488;  18  L.  J.  Ch.  887.  See,  how- 
ever,  the  remarks  of  Kindersley,  V.-C,  on  this  case  in  Lambert  v. 
Thwaites  (1866),  L.  E.  2  Eq.  151  at  p.  159. 

If  there  is  an  express  gif t  over  in  default  of  any  exercise  of  the  Express  gift 
power  (not  in  default  of  objects  of  the  power)  to  persons  other  than  exo'cteeof^^ 
the  objects  of  the  power,  such  express  gift  of  course,  prevents  the  power. 
implication  of  a  gift  to  such  objects  :  Jenkins  v.  Quinchant  (1757), 
5  Ves.  596,  note  ;  see  at  p.  601. 

Where  a  term  was  limited  to  raise  for  portions  such  sums,  not 
exceeding  1,0002.,  as  the  husband  should  appoint  to  be  divided  as 
the  husband  should  appoint,  and  in  default  equally,  it  was  held  by 
Brady,  L.G.,  that  no  portion  was  raisable  unless  the  husband  made 
an  appointment  :  Simpson  v.  Fretv  (1856),  6  Ir.  Ch.  E.  617,  reversing 
4  Ir.  Ch.  E.  428. 


29—2 
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CHAPTER  XXVII. 

PORTIONS. 


Suniê  chargea  on  Rents  aiid  Profits  are  chargea  on  Corpus  :  Rent 
Charges  charge  Corpus  :  Snms  payable  at  Fixed  Time  carry 
Interest  :  Portions  chargea  on  Land  vest  ai  Ttcenty-one  or 
Marriage  if  tw  Time  fixed  /(W*  Payment  :  Portions  charged  on 
Rents  only  vest  when  Rents  become  applicable  :  Portions  charged 
on  Land  payable  on  Erent  personal  to  Portionist  do  not  vest 
previonsly  :  Postponement  of  Payment  for  Ccnwenience  of  EsUUe 
has  no  effect  on  Vesting  :  Contingent  Po^iions  charged  by  Parents 
carry  Intérim  Maintenance  :  Contingent  PoHions  only  raised  if 
Contingency  happens  :  Personalty  Portions  vest  at  Birth  :  If 
Trust  created  by  direction  to  pay  on  Event  personal  to  Portionist 
Portions  t^est  on  Event  liappening  :  Oift  of  Intérim  Interest  does 
not  a^celerate  Vesting  :  Divesting  Clauses  applied  to  Vesting  not 
Payment  :  Unless  Issue  of  Child  dying  before  Payment  take 
originally  or  by  substitution  :  "  Leave  "  read  "  hâve  *';  AU  take  if 
One  suiTives  :  Récapitulation. 

Portions  and  charges  are  generally  chargea  on  the  coipus  of  the 
land  out  of  which  they  are  to  be  paid,  but  it  sometimes  happens 
that  they  are  charged  on  rents  only  ;  when  this  is  the  case — 

Charge  on  A  trust  to  laise  a  sum  out  of  the  rents  and  profits 

profits^is  a  of  land  charges  it  on  the  inheritance,  nnless  the  context 

It^s,^^  shows  that  annual  rents  and  profits  alone  are  meant 

'^  In  gênerai»  where  money  is  directed  to  be  raised  by  rents  and 
profits,  unless  there  are  other  words  to  restrain  the  meaning,  and 
to  confine  them  to  the  receipt  of  the  rents  and  profits  as  they 
accrue,  the  Court,  in  order  to  obtain  the  end  which  the  party 
intended  by  raising  the  money,  has,  by  the  libéral  construction  of 
thèse  words,  taken  them  to  amount  to  a  direction  to  sell  :  "  per  Lord 
Hardwicke,  C,  Qreen  v.  Belcher  (1787),  1  Atk.  505. 
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"  If  a  term  was  created  to  raise  [a  charge]  by  the  rents  and 
profits,  I  should  say  it  might  be  done  by  sale  or  mortgage  :  "  per 
Lord  Thurlow,  C,  Shrewsbiiry  v.  Shrewshxmj  (1790),  IVes.  Jun.  227 
at  p.  284. 

'*  The  ruie  is  that  where  there  is  a  trust  to  pay,  or  to  raise  and 
pay,  or  to  raise  or  pay,  gross  sums  ont  of  rents  and  profits,  that 
means  out  of  the  estate  ;  and  you  may  sell  it  or  mortgage  it  for  the 
purpose  of  paying  the  gross  sum,  the  reason  being  that  the  sum  is 
to  be  paid  at  once,  and  the  rents  and  profits  are  not  sufficient  for 
that  purpose  :  "  per  Jessel,  M.B.,  Metcalfe  v.  Hutchinson  (1875),  1 
Gh.  D.  591  at  p.  594  (a  case  on  a  wili). 

Trustées  directed  to  pay  portions  on  fixed  days  out  of  the  rents  Examples. 
and  profits,  which  the  rents  and  profits  would  not  allow.     Held, 
that  they  might  sell  :  Backhome  v.  Middletan  (1671),  1  Ca.  Ch.  178. 
See  this  case  stated  by  Jessel,  M.E.,  in  Metcalfe  v.  Hutchinson  (1875), 
1  Ch.  D.  591  at  p.  598. 

Charge  of  portion,  trustées  to  take  the  rents  and  profits  of  the 
land  till  the  same  shall  be  raised  ;  sale  decreed  :  Sheldon  v.  Dormer 
(1698),  2  Vern.  810.  See  also  Warburton  v.  Warburton  (1701),  2 
Vern.  420. 

Trusts  of  term  to  raise  portions  out  of  rents  and  profits.  Ileld, 
that  they  might  be  raised  by  sale  or  mortgage  :  Trafford  v.  Ashton 
(1718),  1  P.  Wms.  415. 

Ail  the  prier  cases  are  discussed  in  Allan  v.  Backhome  (1818),  2 
V.  &  B.  65  (a  case  on  a  will). 

The  context  may  show  that  annual  rents  and  profits  only  are  Conteztmay 
intended.    Thus,  where  the  trusts  of  a  term  for  raising  portions  jj^^^ts 
were  to  raise  them  ''  out  of  the  rents  and  profits  of  the  said  premises  onlj  are 
and  by  leasing  thereof  *'  for  lives  or  years  ;  and  no  time  was  fixed  ^    '^^'^* 
for  payment  of  the  portions,  a  mortgage  of  the  term  was  declared 
învalid  :  Ivy  v.  Gilbert  (1722),  2  P.  Wms.  18  ;  Pre.  Ch.  588  ;  affirmed 
in  D.  P.  (1728),  6  Bro.  P.  C.  68  ;  MilU  v.  Banks  (1724),  8  P.  Wms.  1 
at  pp.  7,  8  ;  Evelyn  v.  Evelyn  (1781),  2  P.  Wms.  659  ;  Okeden  v. 
Okeden  (1788),  1  Atk.  550  (a  case  on  a  will). 

A  rent  charge,  or  periodical  payment  charged  on,  or  Rent  charge 
issuing  out  of  the  rents  and  profits  of  land,  is  a  charge  <^°*^^'*''^^^- 
on  the  inheritance,  unless  the  context  shows  that  annual 
rents  and  profits  alone  are  meant. 

Â  sale  or  mortgage  of  the  land  may  be  ordered  to  raise 
arrears  of  the  rent  charge:  Ctipit  v.  Jackson  (1824),  18  Price,  721 
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carry  interest. 
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interest. 
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veetctl. 


at  p.  788  ;  White  v.  James  (1858),  26  Beav.  191  ;  HaU  v.  Ilurt  (1861), 
2  J.  &  H.  76  ;  Scottish  IVidous  Fwid  v-  Cvaig  (1882),  20  Ch.  D.  208 
(where  the  earlier  cases  are  discassed,  and  Graves  v.  Hicks  (1841), 
11  Sim.  551  (a  case  on  a  will)  is  distinguished)  ;  Re  Tucker,  Tucker 
V.  Ttœker,  [1893]  2  Ch.  828  ;  Hamhro  v.  Hambro,  [1894]  2  Ch.  564  ; 
bat  such  an  order  is  discretionary  only,  and  not  as  of  course.  Hall 
V.  Hnrt  (1861),  2  J.  &  H.  76  ;  Re  Tucker,  Tttcker  v.  Tiicker,  [1893] 
2  Ch.  823  ;  Hamhro  v.  Hamhro,  [1894]  2  Ch.  564  ;  and  if  the  rent 
charge  be  secared  hy  a  term,  the  term  only,  and  not  the  fee  simple 
of  the  land,  can  be  sold  or  mortgaged  :  Blackhnrne  v.  Hope  Edwardes, 
[1901]  1  Ch.  419  ;  and  the  context  may  show  that  the  rent  charge 
is  payable  out  of  income  only  :  Clifordv.  Arundell  (1859),  27  Beav. 
209;  ID.  F.  &  J.  307. 

Ail  capital  suins  charged  on  land,  and  payable  at  a 
fixed  time,  carry  interest  from  the  time  fixed  for  pay- 
ment,  though  not  so  expressed  in  the  deed  creating  the 
charge. 

**  Now  I  take  it  to  be  settled  at  the  présent  day  that  if  you  find  in 
any  settlement  a  provision  that  a  sum  of  money  is  to  be  charged  on 
land  and  the  money  is  to  be  paid  at  a  fixed  time,  the  sum  itself 
being  fixed,  then,  as  between  the  owner  of  the  land  and  the  person 
entitled  to  the  money,  although  nothing  is  said  in  the  settlement  as 
to  interest,  in  the  eye  of  a  Court  of  Equity  from  the  date  fixed  for 
payment  of  the  money  that  money  bears  interest.  ...  So  in  the 
case  of  portions  raisable  out  of  land  at  a  fixed  time  and  to  a  fixed 
amount  they  certainly  bear  interest  :  "  per  Bomer,  L.J.,  Re  Drax, 
Savile  v.  Drax,  [1903]  1  Ch.  781  at  p.  794.  **  It  is  equally  well 
settled  in  the  case  of  a  portion  that,  although  no  mention  is  made 
of  interest,  yet  it  is  a  charge  which  carries  interest  at  the  rate 
current  in  the  country  in  which  the  land  charged  is  situate.  For 
that,  Balfour  v.  Cooper  (1883),  23  Ch.  D.  472,  is  a  clear  authority  :  " 
per  Cozens-Hardy,  L. J.,  Ihid.  at  p.  796. 

The  rules  as  to  the  vesting  of  portions  differ  according  as  they 
are  charged  or  not  charged  on  land  :  see  per  Lord  Hardwicke,  C, 
Teynham  v.  Wehh  (1751),  2  Ves.  Sen.  198  at  p.  207.  They  hâve 
only  been  established  af ter  considérable  différences  of  opinion,  and 
dicta,  and  even  décisions,  of  eminent  judges  will  be  found  not  in 
accordance  with  the  rules. 

There  is  no  rule  of  law  or  equity  which  prevents  a  settlor  from 
directing,  or  empowering  the  donee  of  a  power  of  appointment  to 
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direct,  the  vesting  of  portions  at  any  time  the  settlor  or  donee 
may  choose.  The  foUowing  rules  are  rules  of  construction,  applic- 
able only  in  the  absence  of  clearly  expressed  intentions  as  to  the 
time  of  vesting  : — 

"  1.  That  powers  to  appoint  portions  charged  on  land  ought,  if  Portion» 
their  language  is  doubtful,  to  be  construed  so  as  not  to  authorise  ^5:     ^^ 
appointments  vesting  those  portions  in  the  appointées  before  they 
want  them,  that  is,  before  they  attain  twenty-one  or  (if  daughters) 
marry. 

'*  2.  That  where  the  language  of  the  power  îs  clear  and  unam- 
biguous,  effect  must  be  given  to  it. 

**  8.  That  where,  upon  the  true  construction  of  the  power  and 
the  appointment,  the  portion  has  not  vested  in  the  lifetime  of 
the  appointée,  the  portion  is  not  raisable,  but  sinks  into  the 
inheritance. 

**  4.  That  where,  upon  the  true  construction  of  both  instruments, 
the  portion  has  vested  in  the  appointée,  the  portion  is  raisable,  even 
although  the  appointée  dies  under  twenty-one,  or  (if  a  daughter) 
unmarried/'  per  Lindley,  LJ.,  Ilenty  y.  Wrei/  (1882),  21  Ch.  D. 
832  at  p.  859. 

Thèse  rules  must  apply  equally  to  cases  in  which  the  portions  are 
Umited  directly  by  the  settlement  itself ,  and  not  through  the  médium 
of  a  power.  The  question  in  either  case  is  one  of  construction 
(per  Jessel,  M.R.,  and  Lindley,  L. J.,  Ilenty  v.  Wiry,  21  Ch.  D.  882  at 
pp.  888,  855)  ;  in  the  former  case,  of  the  settlement  only  ;  in  the 
latter»  of  the  instrument  conferringand  that  exercising  the  power. 

Where  no  time  is  named  for  the  vesting  or  payment  V*^®"^®  "^ 
of  portions  charged  on  land,  they  vest  in  sons  at  twenty-  for  payment, 
one,  and  in  daughters  at  twenty-one  or  on  marriage,  and  chaînon 
not  before,  even  though  intérim  interest  or  maintenance  î^f  before 

is  ffiven.  twenty-one, 

^  even  if 

**  There  is  considérable  diflSculty  in  reconciling  ail  the  authorities  given. 
upon  the  question  when  a  portion  charged  on  land  vests  and  when 
it  does  not,  and  the  Court  has  often  struggled  even  against  the 
words  of  an  instrument  in  order  to  avoid  coming  to  the  conclusion 
that  a  portion  charged  on  land  in  faveur  of  a  child  vested  before 
snch  child  attained  twenty-one  or  married  :  '*  per  Lindley,  L.J., 
Henty  v.  Wrey  (1882),  21  Ch.  D.  882  at  p.  858. 

Settlement  by  owner  of  land  on  trust  to  pay  his  son  and  heir  Ezampies. 
lOOZ.  per  annum,  and  then  to  make  a  provision  of  100!.  apiece  for 
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his  younger  children,  sons  and  daughters,  to  be  raised  and  paid 
according  to  tbeir  seniority,  and  a  maintenance  in  the  meantime. 
Held,  by  Lord  Jefferies,  L.C.,  that  "  whereas  many  of  the  younger 
children  died  in  the  lifetime  of  their  father  *'  (it  is  not  stated  that 
they  died  under  twenty-one,  but  they  probably  did)  ''  the  adminis- 
trators  of  the  children  so  dead  should  bave  no  benefit  of  thia 
provision,  but  the  same  should  cease,  but  in  case  any  of  the 
daughters  had  been  married  in  the  lifetime  of  the  father  and  died, 
the  husbands,  as  their  administrators,  should  bave  had  their  por- 
tions:"  Brathtvaite  v-  Bratlucaite  (1685),  1  Vem.  384. 

By  marriage  settlement  a  term  was  vested  in  trustées,  to  com- 
mence after  the  death  of  the  survivor  of  the  father  and  mother,  in 
trust  within  twelve  months  after  the  death  of  the  survivor  to  raise 
portions  for  daughters.  Held,  that  a  daughter  who  died  at  the  âge 
of  five,  after  the  father's  death,  and  in  the  mother's  lifetime,  was 
not  entitled  :  Bt-uen  y.  Bruen,  or  Brewin  v.  Brewin  (1702),  2  Vem. 
489  ;  Prec.  Ch.  195  ;  1  Eq.  Ca.  Ab.  267,  pi.  2  (where  it  is  added, 
'*  The  daughter  died  within  the  year,  but  it  does  not  so  appear  by 
this  report**). 

Under  a  marriage  settlement  a  father  had  power  to  croate  a  term 
for  raising  portions  for  younger  children,  to  be  paid  at  such  tbne 
as  the  trustées  should  appoint;  the  father  limited  the  term  and 
died.  Held,  that  a  younger  child  who  survived  the  father  and  died 
under  twenty-one,  the  trustées  not  having,  as  to  him,  made  any 
appointment,  took  nothing  :  Warr  v.  Wair  (1702),  Prec.  Ch.  213- 
Evelyn  v.  Evehjn  (1731),  2  P.  Wms.  659,  is  to  the  same  effect. 

By  a  resettlement  made  by  a  widow,  tenant  for  life  in  possession, 
and  ber  eldest  son,  a  sum  of  2,500Z.  was  charged,  to  be  raised  at  the 
end  of  twelve  years  after  the  widow's  death,  to  be  paid  to  the  younger 
children  **  in  the  following  proportions,  viz.,  IfiOOL  to  J.,"  and  50W. 
to  each  of  the  three  daughters,  to  be  paid  to  tbem  respectively  when 
raised,  and  until  raised,  150Z.  annually  was  to  be  paid  out  of  the  rente 
Intérim  a^d  profits  by  way  of  maintenance.    J.  subsequently  died  under 

maintenance,  twen^-one  in  bis  mother's  lifetime.  Held,  that  the  1,000Z.  was  not 
to  be  raised.  Lord  Manners,  G.,  said  :  ''  The  gênerai  rule  is,  that 
where  there  is  a  charge  upon  land,  with  or  without  interest,  payable 
at  a  future  day,  it  shall  not  be  raised  when  the  party  dies  before 
the  time  of  payment:  the  exception  to  that  rule  is,  where  the  time 
of  payment  is  postponed  for  the  convenience  of  the  estate»  t.tf., 
where  the  person  is  of  capacity  to  reçoive  and  to  bave  occasion  for 
the  charge,  but  the  estate  is  not  in  a  situation  to  pay  ;  as,  for 
instance,  if  an  estate  be  limited  to  A.  for  life,  remainder  to  B., 
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charged  with  a  sum  of  money  for  G.,  payable  on  the  death  of  A.  ; 
if  C.  should  die  before  A.,  yet  the  représentative  of  C.  would  be 
entitled  :  for  A.  had  the  estate  disencumbered,  and  the  money  could 
not  be  raised  in  his  lifetime,  bat  G.  had  a  vested  interest  in  the 
charge,  as  well  as  the  remainderman  in  the  estate  charged  :  "  Ruhy 
V.  Foot  (1817),  Beatt.  581. 

By  a  deed  charging  portions  in  exercise  of  a  power  contained  in  a 
will,  the  appointer  charged  the  estâtes  with  the  sum  of  2,000î.  for 
the  portions  of  the  daughters  of  his  marriage  to  be  raised  within  three 
calendar  months  after  his  decease,  and  to  be  forthwith  paid  to  the 
portionists.  Held,  that  the  représentatives  of  a  daaghter  who 
attained  twenty-one  and  died  in  her  father's  lifetime  were  entitled 
to  a  portion  (but,  per  Turner,  L.J.,  the  point  not  arisingfor  décision, 
that  daughters  who  died  minors  and  unmarried  did  not  take  a 
portion)  ;  Remuant  v.  Hood  (1860),  27  Beav.  74  ;  2  De  G.  F.  &  J.  896. 

In  Davies  v.  Hurfuenin  (1863),  1  H.  &  M.  730;  32  L.  J.  Ch.  417  ; 
11  W.  E.  1040;  8  L.  T.  N.  S.  448;  2  N,  R.  101,  where  the  trusts 
of  the  term  were  to  raise  6,(XX)Z.  for  the  portions  of  the  children 
(other  than  the  eldest  son),  equally  to  be  divided  among  them  if 
more  than  one,  the  représentatives  of  a  daughter  who  attained 
twenty-one  and  died  a  spinster  in  her  parents  lifetime  were  held 
to  be  entitled  (see  1  H.  &  M.  at  p.  743),  while  the  représentatives 
of  a  child  who  died  an  infant  were  held  not  to  be  entitled,  to 
a  portion. 

The  case  of  Rivera  v.  Derhy  (1688),  2  Vern.  72,  must  be  con- 
sidered  as  overruled,  unless  it  can  be  supported  on  the  ground  that 
the  portions  were  payable  out  of  rents  only  :  see  per  Jekyll,  M.E., 
Erelyn  v.  Evelyit  (1781),  2  P.  Wms.  659  at  p.  672;  and  Mayhtiv  v. 
MidcUeditch  (1782),  1  Bro.  C.  C.  162,  would  probably  not  be  foUowed 
now  as  to  the  children  who  died  under  twenty-one,  unless  it  can 
be  supported  on  the  words  of  the  appointment,  as  to  which  Lord 
Thm-low,  C,  said  (at  p.  165)  :  "  It  is  clear  ail  the  children  were 
designed,  according  to  the  appointment.  As  to  the  time  of  vesting, 
according  to  the  instrument,  without  any  time  named,  they  must 
vest  immediately.  This  differs  from  ail  the  cases,  for  this  is  a  case 
where,  after  marriage  and  upon  a  view  of  an  existing  family,  the 
parents  hâve  given  portions  to  persons  described." 

The  rule  will  be  applied  for  the  benefit  not  only  of  the  heir  or  ^uje  appiied 
person  taking  the  estate,  but,  if  such  an  intention  is  expressed,  for  ^^j^^^^^^^J  ^^ 
the  benefit  of  the  other  members  of  the  class  of  portionists  :  Davies  tionists. 
v.  Huguenin  (1868),  1  H.  &  M.  730  at  p.  746. 

Notwithstanding  the  rule  above  mentioned,  which  is  a  rule  of 
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construction  only,  an  appointer  may,  in  the  absence  of  fraud  and 
if  the  terms  of  the  power  so  permit,  make  a  portion  vest  in  a  child 
nt  any  time  he  thinks  proper,  and  à  foiiiori  portions  may  by  the 
original  instrument  be  so  vested  :  Ilenty  v.  Wrey  (1882),  21  Ch.  D. 
332,  overruling  the  décision  of  Kay,  J.,  19  Ch.  D.  492,  and  explain- 
ing  Lord  Hinchinhroke  v.  Sct/viour  (1784),  1  Bro.  C.  C.  395,  which 
is  apparently  contra,  on  the  ground  that  the  appointment  in  that 
case  was  a  fraud  on  the  power. 

A  direction  that  portions  be  raised  out  of  rents  and  profits  only, 
requires  that  the  appropriation  of  the  rents  and  profits  should  com- 
mence as  soon  as  they  become  applicable  for  that  purpose  ;  and  il 
is  difficult  to  conceive  (in  the  absence  of  expressed  intentions  to  the 
contrary)  how  it  is  possible  that  any  of  the  portions  should  remain 
in  contingency  after  the  appropriation  has  once  begun.  It  foUows 
that— 

Where  no  time  is  named  for  the  vesting  or  payment 
of  portions  charged  on  annual  rents  and  profits  only,  as 
distinguished  from  corpus^  every  child  who  is  alive  at 
the  time  when  the  rents  and  profits  begin  to  be 
applicable  for  providing  the  portions  takes  a  vested 
interest. 

By  marrîage  settlement  lands  were  limited  in  strict  settle- 
ment,  proviso  that  if  there  should  be  no  issue  maie,  and  there 
should  be  one  or  more  daughlers  living  at  the  husband's  deatb, 
the  trustées  should  stand  seised  to  the  intent  that  such  daughter 
and  daughters  should  receive  10,000i.  out  of  the  rents,  revenues, 
and  profits,  together  with  100/.  per  annum  apiece  for  main- 
tenance, from  the  death  of  the  father  till  payment  of  the  10,000/. 
The  husband  died  without  maie  issue,  leaving  a  daughter  who 
died  under  twenty-one,  without  having  been  married.  Held,  that 
she  was  entitled  to  her  portion  :  lîivei's  v.  Da-hy  (1688),  2  Vern. 
72.  To  the  same  effect  are  Evelyn  v.  Evelyn  (1731),  2  P.  Wms. 
659  at  p.  671  ;  Couper  v.  Scott  (1731),  3  P.  Wms.  119  (a  wiU  case). 
It  should  be  observed  that  the  décision  in  Rivers  v.  Derby,  as 
reported  in  Vernon,  was  put,  not  on  the  ground  of  the  portion  being 
raisffble  out  of  the  rents  and  profits,  but  only  on  the  circumstance 
that  no  time  was  appointed  for  payment  ;  but  Jekyll,  M.E.,  in  his 
judgment  in  Evelyn  v.  Evelyn,  appears  to  hâve  considered  that 
the  vesting  of  the  portion  in  Rivers  v.  Derby  depended  ujwn  its 
being  payable  out  of  rents  and  profits. 
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Where  the  portions  are  payable  out  of  rents  and  profits  only,  the  when  estate 
estate  is  not  discharged  as  soon  as  the  rents  and  profits  amount  to  *®  ^îsci^ai^^d. 
a  sum  sufficient  to  discharge  the  portions,  unless  the  portions  hâve 
been  in  fact  paid. 

By  a  marriage  settlement  a  term  of  years  was  vested  in  trustées, 
in  trust  to  raise  out  of  the  rents  and  profits,  by  annual  payments  of 
500Z.  in  each  year,  but  not  otherwise,  the  sum  of  8,00(M.  for  portions 
for  younger  children.  Heldy  that  the  clause  did  not  create  a  charge 
for  six  years  only  from  the  date  of  the  deed,  and  that,  no  sum 
having  been  raised,  the  estate  was  not  discharged  at  the  end  of  the 
six  years,  although  the  rents  during  that  time  were  amply 
sufficient  to  hâve  satisfied  the  charge:  Re  Forster  (1869),  Ir.  R. 
4  Eq.  152. 

A  portion  charged  on  land  and  made  payable  on  the  Portions 
happening   of   some   event  personal  to  the  portionist  und  pay" 
does  not  vest  unless  and  until  that  event  happens,  even  ^^nJ  to"^ 
though  intérim  interest  or  maintenance  is  given.  do^noT^œt 

previously, 

''It  is  very  clear  that  charges  on  land,  payable  at  a  future  day,  even  if 
cannot  be  raised  if  the  party  dies  before  the  payment  ;  there  is  no 
différence  at  ail,  whether  the  charge  is  creâted  by  deed  or  will,  nor 
whether  it  is  provided  by  way  of  portion  for  a  child  or  given  merely 
as  a  legacy  by  collatéral  relations  or  others.  •  .  .  I  hâve  often  heard 
it  said  that  the  reason  why  legacies,  &c.,  charged  on  land,  payable 
at  a  future  day,  shall  not  be  raised  if  the  legatee  dies  before  the  day 
of  payment,  though  it  is  otherwise  in  the  case  of  a  charge  on  the 
Personal  estate,  is  this,  that  the  heir  is  a  favoarite  of  a  court  of 
equity,  and  ought  to  hâve  the  préférence  of  the  représentative  of  a 
legatee,  and  likewise  that  the  Court  will  go  as  far  as  they  can  in  keep- 
ing  the  real  estate  entire,  and  as  f ree  from  incumbrances  as  possible. 
But  I  think  the  Court  has  never  gone  upon  such  reason  ;  but  the 
true  reason  I  take  to  be  this,  that  the  Court  will  govern  themselves, 
as  far  as  is  consistent  with  equity,  by  the  rules  of  the  Common  Law. 
In  the  case  of  personal  estate,  the  rule  is  the  same  hère  as  in  the 
Civil  Law,  that  there  may  be  an  uniformity  of  judgments  in  the 
différent  courts  ;  but  in  the  case  of  lands,  the  rule  of  the  Common 
Law  has  always  been  adhered  to  :  "  per  Lord  Hardwicke,  C,  Prowse 
y.  Abingdon  (1788),  1  Atk.  482  at  p.  485. 

"  It  is  settled  now,  whether  the  portion  charged  upon  land  be 
given  with  or  without  interest,  by  deed  or  will,  if  the  person  dies 
before  the  âge  at  which  it  becomes  payable,  it  shall  sink  into  the 
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CHARGE  OF  INTEREST   DOES  NOT  ACCELERATE   VESÏING. 


Exnmplcs. 


Intérim 
maintenance. 


estate  :  "  per  Lord  Hardwîcke,  C,  Baycot  v.  Cottm  (1788),  1  Atk. 
552  at  p.  555. 

**  It  is  a  well-establîshed  rule  as  to  portions  or  legacîes  payable 
out  of  land,  that  if  made  payable  at  a  certain  âge,  or  marriage  or 
other  event  personal  to  the  party  to  be  benefited,  and  such  party 
die  before  that  time  arrive,  the  portion  or  legacy  is  not  to  be  raised 
out  of  the  land  :  "  per  Lord  Cottenham,  C,  Evans  v.  Scott  (1847), 

1  H.  L.  C.  48  at  p.  57. 

A  term  of  years  was  limited  in  a  settlement  on  trust  to  raise 
2,000/.  for  the  daughters,  and  maintenance  yearly  not  exceeding 
20Z.  per  annum  ;  if  one  daughter,  2,000Z.,  and  if  any  daughter  died, 
the  survivors  or  survivor,  if  more  daughters  than  one,  to  hâve  the 
part  of  the  daughters  dying  :  viz.,  if  the  father  die  without  issue 
maie,  or  having  such  issue  maie  by  his  then  wife,  if  such  issue 
should  die  in  minority  or  unmarried,  the  trustées  should  out  of  the 
promises  levy  and  raise  2,(X)0i.  for  the  portion  and  portions  of  such 
daughter  and  daughters,  together  with  a  compétent  yearly  main- 
tenance for  every  such  daughter  and  daughters  not  exceeding  202. 
per  annum,  and  the  2,0(X){.  to  be  paid  at  twenty-one  or  marriage, 
which  should  first  happen.  The  father  died,  leaving  one  son,  who 
died  without  issue,  leaving  a  sister  who  died  under  âge  and  un- 
married. Held,  that  she  was  not  entitled  to  a  portion  :  Bo^id's 
Case  (1685),  2  Ca.  Ch.  165. 

Term  limited  by  a  settlement  to  trustées  for  the  raising  of  4,000t. 
apiece  for  younger  children  for  their  portions  to  be  paid  them  at 
their  respective  marriages  or  âges  of  twenty-one  years,  which  should 
first  happen,  and  for  paying  unto  them  lOOZ.  per  annum  main- 
tenance in  the  meantime.  Ileld,  by  Lord  Guildford,  L.K.  (whose 
décision  was  afterwards  affirmed  in  D.  P.),  that  a  chUd  who  died 
under  twenty-one  unmarried  was  not  entitled  to  a  portion  :  Poulet 
\. Poulet  (1683),  IVern.  204;  PaivUtt  v.  Paivlett{l&Sb),  1  Vem.821; 

2  Rep.  in  Ch.  286  ;  1  Eq.  Ca.  Ab.  267,  pi.  1  ;  2  Vent.  366. 
Devise  of  1,000/.  to  a  daughter  for  her  portion  charged  on  real 

estate  and  payable  at  twenty-one;  the  daughter  dying  before 
twenty-one  the  portion  sinks  into  the  land  :  Smith  v.  Smith  (1688), 
2  Vem.  92.  To  the  same  eflfect  is  Rich  v.  Wihon  (1728),  Mosely,  68. 
Charge  by  a  father,  under  a  power  in  a  settlement,  of  certain 
sums  as  portions  for  his  several  children,  nominatim,  to  be  paid  to 
such  children  as  should  hâve  attained  twenty-one  before  his  death 
within  one  year  after  his  death,  and  to  such  child  as  should  be 
under  twenty-one  at  his  death,  to  be  paid  to  his  sons  at  twenty-one, 
and  to  his  daughters  at  twenty-one  or  marriage,  which  should  first 
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happen,  the  respective  portions  to  be  paid  mth  interest  at  52.  per 
cent,  from  bis  death  to  the  payment  thereof.  Held,  that  a  daughter 
w'ho  survived  the  father  and  died  under  twenty-one'  took  nothing  : 
Boycot  V.  Cotton  (1788),  1  Atk.  552;  Oaivler  v.  Standerwick  (1787), 
2  Gox,  15  (a  case  on  a  will). 

Where  the  actual  raising  and  payment  of  a  portion  l'ostpone- 
charged  on  land  is  directed  to  be  postponed  until  the  mentofpor- 
happening  of  a  specined  event,  having  référence  to  the  on  land  for 
circumstanees   of  the  land  out   of  which  it  is  made  ^^^te  dœs 
payable,   such    direction    does  not  affect  the  time   of  ^^^^^ 
vesting,  which  is  not  thereby  postponed  till  the  time 
of  actual  payment. 

The  resuit  of  this  rule,  taken  in  connection  with  the  two  pre- 
ceding  rules,  is  that,  if  portions  are  made  payable  af ter  the  death 
of  the  tenant  for  life,  then  whether  they  are  or  are  not  made  payable 
at  twenty-one,  no  child  will  take  who  does  not  attain  twenty-one, 
but  every  child  will  take  who  attains  twenty-one,  whether  he  sur- 
vives the  tenant  for  life  or  not. 

This  rule  is  distinguished  from  the  preceding  rule  in  Fearne, 
C.  B.,  552  et  seq.  in  the  notes. 

Among  the  earliest  cases  on  this  rule  are  Butler  v.  Duncoinbe  Examples. 
(1718),  1  P.  Wms.  448,  and  PitfieJd's  Case  (1728),  2  P.  Wms.  513. 
The  rule,  however,  was  hardly  thoroughly  established  so  early  as 
the  dates  of  those  cases,  for  in  Bradley  v.  Powell  (1786),  Ga.  t.  Talb. 
193,  where  A.,  the  father,  and  B.,  the  eldest  son,  resettled  an 
estate  to  the  use  of  A.  for  life,  remainder  to  trustées  for  a  tenu  to 
raise  1,100Z.  to  be  paid  to  G.,  the  second  son,  within  six  years  after 
A's  death,  or  as  soon  after  as  the  same  could  be  raised,  and  in  the 
meantime  interest  from  A.'s  death  for  maintenance,  and  G.  attained 
twenty-one,  and  died  in  A.'s  lifetime  ;  it  was  held,  that  he  took 
nothing.  Stress  was  laid  on  the  fact  that  the  gift  for  maintenance 
necessarily  supposed  him  alive  at  bis  father's  death,  and  that,  the 
interest  being  contingent,  the  principal  must  also  be  contingent,  but 
this  case  was  disapproved  by  Lord  Hardwicke,  G.,  in  Tumtall  v. 
Brachen  (1758),  Amb.  167  at  p.  170  ;  and  the  rule  was  followed  in 
Lowther  v.  Condon  (1741),  2  Atk.  128  (a  case  on  a  will),  and  in 
Emperor  v.  Rolfe  (1749),  1  Ves.  Sen.  208,  where  a  sum  of  money 
was  provided  by  a  term  after  the  mother's  death  for  daughters' 
portions  to  be  payable  at  twenty-one  or  marriage,  and  if  any 
skould  die  before  their  portions  became  due  and  payable  they  should 
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go  to  the  Burviving  daughters,  and  it  was  held  that  a  daughter  who 
attained  twenty-one  and  died  in  the  mother's  lifetime  was  entitled 
to  a  portion. 

By  a  post-nuptial  settlement,  an  estate  was  limited  to  Â.  and  B., 
Buccessively  for  life,  remainder  for  a  term  of  years  upon  trust 
within  one  year  after  the  decease  of  Â.  and  B.  to  raise  850f.  for  a 
named  daaghter,  B.,  her  executors,  administrators,  and  assigns. 
She  was  thirty  years  old  at  the  date  of  the  settlement,  and  died 
afterwards  in  A.'s  Hfetime.  Clarke,  M.B,,  said  : — "  The  représenta- 
tives are  entitled;  the  présent  is  not  like  the  cases  where  portions 
are  charged  on  land,  payable  at  twenty-one  or  marriage,  and  the 
children  die  before  either  of  those  events  happons:  the  portion 
sinks  because  by  their  death  they  could  not  want  it.  Hère  the 
daughter  was  of  âge,  and  had  occasion  for  the  money.  The  post- 
poning  the  payment  was  merely  for  the  convenience  of  the  father 
and  mother  and  the  estate  :  "  Smith  v.  ParUidge  (1755),  Ambl.  266 
at  p.  267.  Cholmondeley  v.  Meyiick  (1758),  1  Ed.  77  ;  Vemey  v. 
Verney  (1761),  2  Ed.  26  ;  and  Poicis  v.  Burdett  (1804),  9  Ves.  428, 
are  cases  to  the  same  effect. 

''  It  is  a  well-established  rule  as  to  portions  or  legacies  payable 
out  of  land,  that  ...  if  the  payment  be  postponed  until  the  hap- 
pening of  an  event  not  referable  to  the  person  of  the  party  to  be 
benefited,  but  to  the  circumstances  of  the  estate  out  of  which  the 
portion  or  legacy  is  to  be  paid,  such  as  the  death  of  a  tenant  for 
life,  then  it  will  be  raisable  after  the  death  of  the  tenant  for  life, 
although  the  term  out  of  which  it  was  to  be  raised  had  not  axisen 
in  conséquence  of  the  party  to  be  benefited  not  having  been  in  esse 
at  the  time  of  the  death  of  the  tenant  for  life,  as  in  Emperor 
V.  Rolfe  (1749),  1  Ves.  Sen.  208;  Cholmondeley  v.  Meyiick  (1758), 
1  Ed.  77,  and  many  other  cases  ;  "  per  Lord  Gottenham,  C,  Evans 
Y.  Scott  (1847),  1  H.  L.  C.  48  at  p.  57.  Remuant  v.  Hood  (1860), 
27  Beav.  74  on  app.,  2  De  G.  F.  &  J.  896,  and  Davies  v.  Huguenin 
(1868),  1  H.  &  M.  780,  are  more  modem  cases  in  which  the  rule 
was  followed. 

Where  portions  are  charged  on  land  by  a  parent  or 
person  in  loco  parentis  and  no  maintenance  is  provided  by 
the  settlement,  interest  by  way  of  maintenance  will  be 
allowed  during  the  minority  of  the  children,  even 
although  their  interests  are  contingent. 
**  I  think  the  gênerai  rule  stated  in  Lewin  on  Trusts  (lOth  éd.), 
p.  472,  is  accurate.    He  says,  '  It  will  be  collected  •  .  .  that  portions 
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Me  so  far  considered  vested  as  to  carry  with  them  sucb  a  rate 
of  interest  or  such  allowance  as  the  Court  may  deem  necessary  for 
the  reasonable  maintenance  of  the  chiidren.'  I  thmk  that  proposi- 
tion is  Sound,  and  I  adopt  it  :  "  per  Farwell,  J.,  Re  Oreaves*  Settîed 
Estâtes,  Jones  v.  Greaves,  [1900]  2  Ch.  683  at  p.  686.  In  that  case 
interest  at  the  rate  of  8  per  cent,  per  annum  was  allowed. 

Probably  interest  cannot  be  allowed  until  the  term  for  raising  the 
portions  cornes  into  existence  :  Butler  y.  Danconibe  (1718),  1  P.  Wms. 
448  :  see  per  Farwell,  J.,  Ee  Greaves*  Settled  Estâtes,  [1900]  2  Ch. 
683  at  p.  685. 

Of  course  if  the  term  for  raising  the  portions  never  comes  into  Contingent 
existence,  or  the  contingency  on  which  the  portions  are  raisable  raisedlf  *^  ^ 
never  happens,  no  portions  can  be  raised  even  for  children  who  contingency 
attain  twenty-one  or,  being  daughters,  marry.  appens. 

Beversionary  term  in  marriage  settlement  (in  remainder  af ter  the 
estâtes  tail)  in  trust  in  case  there  should  be  no  son,  or  if  there 
should  be  a  son,  and  he  should  die  under  twenty-one,  and  without 
issue,  then,  by  sale  or  rents  and  profits,  in  case  the  term  should 
hâve  taken  effect  in  possession,  to  raise  6,0001.  for  the  daughter  or 
daughters,  payable  at  sixteen,  if  either  the  husband  or  wife  should 
be  then  dead  ;  but  if  both  should  then  be  living,  then  within  six 
calendar  months  after  the  death  of  either,  with  interest  from  the 
death  of  husband  and  wife,  or  either;  and  in  case  any  of  the 
daughters  should  die  before  the  portion  became  payable,  her  share 
to  go  to  the  survivors  ;  proviso  that  if  no  daughter  should  be  alive 
at  the  time  of  the  failure  of  issue  maie,  the  portions  should  sink. 
There  was  no  son,  and  only  one  daughter,  who  attained  sixteen,  and 
died,  living  both  parents.  The  wife  subsequently  died  without  a 
son.  Held,  that,  as  there  was  a  possibility  of  the  birth  of  a  son  at 
any  time  till  the  death  of  the  wife,  there  was  not  a  **  failure  of  issue 
maie  "  at  the  time  of  the  daughter's  death,  but  the  proviso  was  still 
operative  at  the  subséquent  death  of  the  wife,  and  consequently  the 
daughter  was  not  entitled  to  a  portion  :  Gordon  v.  Raynes  (1782),  3 
P.  Wms.  134. 

Bealty  settled  on  husband  and  wife  in  succession,  remainder  for 
a  term  on  trust,  if  no  issue  maie,  or,  if  there  were  such,  and  they 
ail  died  without  issue  maie  before  twenty-one,  and  there  should  be 
one  or  more  daughter  or  daughters,  then  to  raise  portions.  Proviso, 
that  if  there  should  be  a  son  that  should  hâve  issue  maie  or  attain 
twenty-one,  the  term  should  cease.  A  son  attained  twenty-one,  and 
died  in  bis  father's  lifetime.  Held,  that  portions  were  not  raisable  : 
Wiyrsley  v.  GianviUe  (1751),  2  Ves.  Sen.  331. 
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Where  portions  are  chargea  upon  land  but  the  sum  payable  for 
portions  has  to  be  raised  in  any  event,  that  is,  not  only  in  the  event 
of  there  being  persons  entitled  to  portions,  but,  if  there  be  no  sucb 
persons,  for  the  benefit  of  some  person  other  than  the  portionists, 
the  portions  are  treated  as  being  payable  out  of  a  money  fund  and 
not  as  portions  charged  on  land,  and  the  rules  applicable  to  portions 
payable  out  of  such  a  fund  are  applied.  Thus,  in  Teynham  v.  WM 
(1751),  2  Ves.  Sen.  198,  a  term  was  created  to  raise  money  for 
younger  children  ;  if  none  then  for  the  eldest  son,  and  if  no  eldest 
son,  for  the  executors  of  the  appointer  ;  Lord  Hardwicke  said 
(p.  207),  ''  the  rules  laid  down  and  established  in  this  Court  as  to 
sums  of  money  by  way  of  portion  or  provision  for  children  charged 
on  land  sinking  into  the  estate,  thèse  cases  and  rules  are  not 
applicable,  because  in  respect  of  the  présent  parties  and  the  rigbts 
they  claim  I  am  of  opinion  this  must  not  be  considered  a  sum  of 
money  charged  on  land.  .  .  .  Thesubjectmatterof  the  présent  con- 
sidération is  a  sum  of  money  which  must  in  ail  cases  be  raised  out 
of  the  estate."  Similar  cases  are  lieilly  v.  Fitzgerald  (1848),  Dru. 
temp.  Sugd.  122  (see  p.  159)  ;  6  Ir.  Eq.  R.  885  (see  p.  352)  ;  ^t 
Dmnis  (1857),  6  Ir.  Ch.  E.  422  ;  lie  Howard  (1858),  7  Ir.  Ch.  R  344. 

The  rules  stated  so  far  relate  to  portions  charged  on  land  ;  witb 
regard  to  portions  not  charged  on  land,  a  legacy,  not  charged 
on  land,  to  A.,  payable  at  a  future  time  or  on  an  event  certain, 
is  held  by  the  law  of  England,  foUowing  the  Civil  Law  (see 
Fearne,  C.  E.  552,  note  (g)  ;  2  Spence,  Eq.  Jur.  895  ;  per  King,  C, 
Duke  ofChandos  v.  Talhot  (1731),  2  P.  Wms.  600  at  p.  612,  note; 
pcr  Lord  Hardwicke,  Hubert  v.  Parsons  (1751),  2  Yes.  Sen.  261  at 
at  p.  262  ;  per  Lord  Loughborough,  C,  Bolger  v.  Mackell  (1800),  5 
Ves.  509  at  p.  518),  to  be  dehitum  in  praesenti,  soluendtm  in 
futuro  :  Le.  the  payment  only,  not  the  vesting,  is  deferred:  see 
per  Kindersley,  V.-C,  Parker  v.  Hodgson  (1861),  1  Dr.  &  Sm.  568 
at  p.  578  ;  and  the  same  doctrine  applies  at  common  law  to  a 
promise  or  covenant  for  payment  :  Co.  Litt.  292  b  ;  Goss  v.  Nehon, 
(1757),  1  Burr.  226  ;  and  in  equity  to  trusts  for  payment  :  Comhe 
V.  Comhe  (1741),  2  Atk.  185.  But  under  a  promise  to  pay,  or  trust 
for  payment  to,  A.  when,  or  if,  an  uneertain  event  happens,  A.'s 
iuterest  is  contingent,  both  at  common  law  and  in  equity. 

The  courts  must  hâve  been  familiar  with  questions  arising  on 
wills  for  a  considérable  period  before  settlements  inter  vivo»  of 
personalty  were  introduced  ;  and  it  seems  probable  that  the  C!ourt 
of  Chancery,  when  called  upon  to  deal  with  instruments  of  the  latter 
class,  adopted,  or  assumed  the  applicability  of,  the  rules  which  it  had 
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aiready  received  from  the  Civil  Law  and  applied  to  legacies  under 
Tvills  ;  and  it  is  obvions  that  burdening  the  common  law  inheritance 
with  a  charge  for  younger  children  is  a  différent  thing  from  declaring 
trusts  of  an  existing  fund  of  personalty,  and  that  reasons  which 
would  militate  against  the  former  hâve  no  application  to  the  latter. 

As  a  gênerai  rule,  the  cases  make  no  distinction  between  wills  Whether  anj 
and  settlements  in  respect  of  the  vesting  of  personalty  portions,  bet^^n^" 
But  ît  is  sometimes  necessary  to  consider  the  différent  circumstances  wiii»  and 
of  a  testator  and  a  settlor,  or,  as  it  has  been  called,  ''the  différent 
characters  of  a  will  and  settlement  :  "  see  per  Tumer,  V.-C,  in 
Farrer  v.  Barker  (1852),  9  Ha.  737  at  p.  744. 

It  is  difiBcult  to  find  conclusive  authority  that  the  civil  law  doctrine 
of  the  immédiate  vesting  of  personal  legacies  payable  at  a  future 
time  applies  to  trusts  of  personalty  under  settlements,  for  in  each 
of  the  cases  cited  below  there  seem  to  hâve  been  spécial  words  ;  it 
is,  however,  submitted  that  the  following  rule  is,  on  the  whole, 
established  : — 


A  trust  in  a  settlement,  of  personal  property  for  the  Pei-sonaitj 
children  of  A.,  payable  at  twenty-one,  or  as  to  daughters  payable  at  21, 
on  marriage,  gives,  if  there  are  no  further  words,  eveiy  b^tii?*^ 
child  a  vested  interest  at  birth. 

It  foUows  that  if  a  child  dies  an  infant,  and  being  a 
daughter  without  having  been  married,  and  whether  in 
the  lifetime  of  the  parents,  or  of  one  of  them,  or  not, 
the  administrator  of  such  child  is  entitled  to  a  portion. 

**  The  settled  distinction  between  a  portion  secured  out  of  a 
Personal  estate  and  one  charged  on  land,  which  rule  holds  also 
with  regard  to  legacies,  viz.,  if  a  legacy  be  given  out  of  a  personal 
estate  to  J.  S.,  payable  at  his  âge  of  twenty-one,  and  he  dies  before 
twenty-one,  yet  the  legacy  shall  go  to  his  executors  :  "  Per  Guriam 
(King,  L.C.,  Eaymond,  L.C.J.,  and  Sir  J.  Jekyll,  M.E.)  Goi-daii  v. 
Raynes  (1732),  3  P.  Wms.  134  at  p.  138. 

*'Let  us  now  consider  the  différence  between  a  portion  payable 
out  of  lands,  and  one  payable  out  of  personal  estate;  and  the 
différence  is,  that  if  money  be  given  to  a  man,  payable  when  he 
cornes  of  âge,  and  he  dies  before  the  day  of  payment,  it  shall  go  to 
his  executors  ;  but,  if  it  be  a  portion  to  be  raised  out  of  lands,  it 
shall  sink  into  the  estate,  for  the  benefit  of  the  heir  :  "  per  Willes, 
C.J.,  Harvey  v.  Aston  (1737),  1  Atk.  361  at  p.  377.  Lord  Hardwicke 
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Opinions 
contra. 


Ezamplcs. 


{Ihid.  at  p.  879)  speaks  of  **  the  différence  between  portions  eut  of 
lands  and  personal  lec/acies  ;  "  the  case  before  hîm  was  on  a  settle- 
ment,  but,  as  before  remarked,  the  authorities  seem  to  make  no 
distinction  between  deeds  and  wills  as  to  the  présent  question. 

Trust  of  2,000/.,  part  of  3,000/.  vested  in  trustées  for  husband 
and  wife  for  life,  and  after  theîr  deaths  **  for  such  son  of  the  body 
of  the  wife  by  the  husband  as  shall  live  to  attain  twenty-one,  when 
and  at  such  time  as  such  son  shall  hâve  attained  to  the  âge  of 
twenty-three  years  complète.'*  Held,  by  Lord  Hardwicke,  C,  that 
a  son  who  attained  twenty-one,  but  died  under  twenty-three,  was 
entitled  :  Comhe  v.  Comhe  (1741),  2  Atk.  185. 

There  are  two  décisions  of  Lord  Hardwicke  contra,  viz.,  that  por- 
tions out  of  a  money  fund  are  subject  to  the  same  ruies  as  portions 
charged  on  land,  and  therefore  do  not  vest  until  twenty-one  or 
marriage  :  Teynham  v.  Wehb  (1751),  2  Ves.  Sen.  198,  where,  though 
there  was  a  term,  the  L.  C.  said  (at  p.  207)  that  the  money  was  not 
to  be  considered  as  charged  on  land  ;  and  Hubert  v.  Parsons  (1751), 
2  Ves.  Sen.  262,  but  it  is  submitted  that  thèse  cases  are  not  in 
accordance  with  the  law. 

By  marriage  settlement  personalty  was  vested  in  trustées  upon 
trust  for  the  wife  for  life,  and  within  one  year  next  after  her 
decease,  in  default  of  appointment  (which  happened)  to  pay  the 
principal  and  ail  arrears  of  interest  to  ail  and  every  her  child  and 
children,  part  and  share  alike,  and  for  want  of  such  issue  over. 
Arden,  M.E.,  said  that  it  was  "a  vested  interest  in  ail  the  children 
she  might  ever  hâve  upon  their  respective  births,  to  be  devested 
by  the  exercise  of  the  power  of  appointment."  The  question  for 
décision  was  whether  a  daughter  who  attained  twenty-one,  but  died 
before  her  mother,  was  entitled  to  a  share  :  Vandei'zee  v.  Adovi 
(1799),  4  Ves.  771,  see  pp.  784  and  787. 

"  The  terms  of  the  settlement  are  very  ambiguous.  ...  I  am  of 
opinion  that  the  child  did  take  a  vested  interest  at  the  moment  of 
its  birth.  .  .  .  The  grounds  of  my  opinion  are  thèse — I  thînk 
the  récital  in  the  settlement  .  .  .  shows  that  this  provision  was 
intended  to  be  and  was  considered  as  a  money  portion.  .  .  .  The 
parties  contemplated  the  deaths  of  some  of  the  children  before 
twenty-one  or  marriage,  and  accordingly  they  provided  for  such  an 
event  by  giving  the  share  of  the  child  so  dying  to  the  survivors,  but 
they  only  provided  for  such  an  event  for  the  benefit  of  the  other 
children  as  a  class  ;  they  did  not  go  on  to  make  any  provision  for 
the  event  which  bas  happened  "  [viz.,  of  there  being  one  child  only 
who  died  an  infant].     "  I  look  upon  this,  therefore,  as  a  money 
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fund  raisable  in  the  event  stated  :  "  per  Sugden,  C,  ReUly  v.  Fitz* 
fjerald  (1843),  6  Ir.  Eq.E.  835  at  pp.  351  ;  Dru.  122  at  pp.  157, 
et  seq. 

In  Hynes  v.  Redington  (1844),  1  Jo.  &  Lat.  589  ;  7  Ir.Eq.  E.  405, 
the  fund  was  by  articles  (which,  however,  were  not  executory,  in  the 
sensé  of  being  incomplète)  agreed  to  be  vested  in  trustées  in  trust  for 
ail  the  younger  children,  to  be  paid  in  such  shares  and  at  such  times, 
&c.,  as  the  father  should  appoint,  and  in  default  to  be  paid  to  such 
children  equally  ;  the  shares  of  sons  to  be  paid  at  twenty-one,  and 
of  daughters  at  twenty-one  or  marriage,  and  in  the  meantime, 
''  antil  their  portions  should  become  payable,"  to  apply  any  sums 
not  exceeding  the  interest  of  their  said  shares  respectively  for  or 
towards  their  maintenance.  The  father  made  no  appointment. 
There  were  two  daughters  and  one  son,  who  ail  survived  both 
parents,  but  subsequently  one  of  the  daughters  died  under  âge 
and  unmarried.  Sugden,  C,  said  (1  Jo.  &  Lat.  at  p.  604)  :  ''  It  was 
contended  that  the  surviving  daughter  took  the  whole  fund  by 
survivorship.  There  is  no  such  gift  expressed  in  the  settlement  ; 
if  she  takes  the  whole,  it  must  be  by  implication  or  construction, 
not  by  direct  gift.  There  is  no  gift  of  the  whole  fund  to  an  only 
child  attaining  twenty-one  years,  and  I  find  no  authority  which 
authorises  me,  upon  any  supposed  rule  applying  to  gifts  to  a  class, 
to  hold  that  the  only  surviving  child  will  take  the  whole  fund, 
without  a  direction  in  the  settlement  for  that  purpose.  •  •  .  The 
gift  over  to  the  son  is  in  default  of  issue  of  the  marriage  "  (which 
did  not  happen).  **  The  [ultimate]  gift  over  to  the  personal  repré- 
sentatives of  the  husband  shows  that  the  fund  was  not  to  go  over 
unless  there  was  an  absolute  failure  of  children."  And  further 
(7  Ir.  Eq.  E.  at  pp.  411,  412)  :  **  The  gift  over  satisfies  me  that  the 
fond  was  not  to  go  over  unless  there  was  an  absolute  default  of 
other  children.  .  .  .  The  intention  may  hâve  been  to  give  the  fund 
to  the  children  who  aitained  twenty-one,  but  I  cannot  aller  the 
plain  légal  construction  of  this  instrument.  It  is  a  trust  for  ail  the 
children.  .  .  .  They  took  vested  interests  as  they  were  bom, 
although  their  shares  were  not  to  be  paid  till  a  particular  âge,  with 
maintenance  in  the  meantime.  It  would  be  désirable  in  a  well 
drawn  settlement  that  it  should  contain  clauses  of  survivorship  and 
accruer  in  case  the  children  died  under  the  âge  when  thé  portions 
are  payable.  But  there  is  no  such  clause  in  this  settlement,  and  I 
eannot  introduce  one." 

In  Re  Orme  (1850),  1  Ir.  Ch.  E.  175,  a  fund  was  settled  in  trust 
after  the  death  of  A.  to  transfer  it  and  ail  the  interest,  &c.,  unto 
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and  amongst  ail  and  every  ibe  child  or  chiidren  of  tbe  marriage,  or 
the  issue  of  any  such  child  or  chiidren  who  might  happen  to  be  then 
dead  leaving  issue,  or  to  any  one  or  more  of  such  chiidren,  or  issue 
of  such  deceased  chiidren,  &c.,  at  such  âges,  times,  and  in  such 
shares,  if  more  than  one,  and  with  such  maintenance  in  the  mean- 
time  and  under  and  subject  to  such  conditions,  &c.,  and  limitations 
over  (such  limitations  over  being  for  the  benefit  of  some  one  of  such 
chiidren  or  issue)  as  A.  by  bis  will,  &c.,  should  appoint,  and  in 
default  of  appointment  to  pay  the  fund  between  ail  the  chiidren  (if 
more  than  one)  of  the  marriage,  and  the  issue  of  any  chiidren  who 
should  then  be  dead  leaving  issue  ;  and  if  but  one,  to  such  one 
child;  the  said  fund  to  be  paid  to  sons  at  twenty-one  and  to 
daughters  at  twenty-one  or  days  of  marriage,  in  case  such  âges 
or  days  should  not  take  place  until  after  A.'s  death  ;  but  in  case 
such  should  happen  in  bis  lifetime,  then  such  payment  should  be 
postponed  till  after  bis  death.  It  was  declared  that  the  shares  of 
the  fund  and  the  interest  thereof  should,  subject  to  the  power,  vest 
in  sons  at  twenty-one  and  in  daughters  at  twenty-one  or  marriage, 
though  A.  should  be  alive.  A.,  by  will,  appointed  tbe  fund  to  tbe 
chiidren  share  and  share  alike  on  attaining  twenty-one  or  marriage 
with  consent,  and  directed  that  the  interest  should  be,  for  their 
maintenance,  given  in  trust  to  bis  wife  until  the  sons  entered  pro- 
fessions or  attained  twenty-one,  and  the  daughters  attained  twenty- 
one  or  married  with  consent.  It  was  held,  Ist — That  the  portions 
were  by  the  settleyneîit  vested  before  the  period  of  payment  ;  2nd — 
That  the  provision  in  the  tciU  as  to  maintenance  was  of  itself 
suffîcient  to  vest  the  portions.  And  it  was  said  that  the  express 
provision  as  to  vesting  could  not  qualify  the  previous  part  of  the 
clause,  and  that  the  rules  as  to  the  vesting  of  portions  and  legacies 
are  the  same,  i.e.,  as  appears  from  the  authority  cited  {Stephens  v. 
Frost  (1887),  2  Y.  &  C.  Ex.  297  at  p.  302),  m  cases  where  there  is 
a  gift  of  the  whole  intérim  interest. 

Trust  of  personalty  *'  for  ail  the  chiidren  as  tenants  in  common 
and  the  several  issue  of  the  bodies  of  ail  such  chiidren*'  to  be  paid 
at  twenty-one  or  marriage,  and  the  interest  in  the  meantime  to  be 
applied  towards  their  respective  maintenance.  Held,  by  Lord 
Langdale,  M.R.,  that  the  chiidren  took  absolute  interests  at  bh-Ui  : 
Mount  V.  Mount  (1851),  13  Beav.  883. 

"With  respect  to  a  money  fund,  where  no  time  or  âge  is 
appointed  for  the  vesting  of  the  shares,  the  chiidren  in  gênerai  take 
immédiate  absolute  interests  in  their  portions,  so  as  to  pass  them 
to  their  personal  représentatives,  although  they  die  minors  and 
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unmamed  :*'   Re  Howard's  Trmts   (1858),  7  Ir.   Ch.  E.   844  at 
p.  850. 

Trusts  in  a  marriage  seulement  for  the  trustées  (on  the  death  of 
the  survivor  of  hasband  and  wife)  to  "  transfer,  assign,  and  make 
over  10,000/.  to  and  between  or  amongst  ail  and  every  the  child  and 
children  .  .  .  /««,  hei\  or  their  respective  executors,  administrators, 
or  assigna,  equally  to  be  divîded,"  &e.,  **if  one,  then  to  that 
one  alone."  There  was  a  provision  that  the  shares  of  such  of 
the  children  as  should  be  minors  at  the  decease  of  the  surviving 
parent,  were  to  be  paid,  transferred,  assigned,  and  made  over  to 
them  if  sons  at  twenty-one,  or  if  daughters,  at  twenty-one  or 
marriage,  with  the  intérim  interest  by  way  of  maintenance.  There 
was  a  gift  over  in  the  event  of  there  being  no  children,  or  if 
they  should  ail  happen  to  die  before  becoming  **  entitled."  Four 
children  survived  their  parents  and  attained  twenty-one,  and  two 
(a  son  and  a  daughter)  died  in  early  infancy,  living  the  parents, 
80  that  the  gift  over  did  not  arise.  Romilly,  M.R.,  said  (28 
Beav.  at  p.  57)  : — "  Hère  is  a  dh-ection  that  the  shares  vested 
while  minors  should  be  paid  when  they  attained  twenty-one  years  ; 
how  can  I  get  over  those  express  and  distinct  words  of  the  settle- 
ment,  and  say  that  the  shares  of  the  children  did  not  vest  until 
they  attained  twenty-one?  .  .  .  The  Court  will  exercise  considérable 
violence  in  qualifying  the  tenus  of  a  settlement  for  the  purpose  of 
making  the  fund  vest  as  early  as  possible,  so  as  to  prevent  the 
children  from  being  excluded  ;  but  I  never  yet  heard  that  the  Court 
had  violated  or  forced  the  terms  of  any  settlement  in  order  to 
prevent  or  postpone  a  vesting  [till  twenty-one  or  survivorship  (in 
some  reports)]  ;  it  has  endeavoured  to  make  it  vest  at  an  earlier 
period  than  twenty-one,  but  never  at  a  later."  On  appeal,  Lord 
Cranworth,  C,  said  (2  De  G.  J.  &  S.  at  p.  328)  :— "  If  the  sentence 
had  ended  with  its  first  member,  there  could  be  no  doubt  that  every 
child  at  its  birth  obtained  a  vested  interest,  liable  to  be  divested 
jyro  tanto  on  the  birth  of  other  children  ;  but  the  argument  is  that 
this  obvions  construction  is  modified  by  the  gift  over.  According 
to  the  original  clause,  every  child  at  its  birth  became  entitled.  .  .  . 
But  there  is  a  gift  over  in  case  of  the  death  of  ail  the  children 
before  they  should  become  'entitled'  to  their  respective  shares.  "Kntitied." 
This,  it  was  argued,  shows  that  it  could  not  hâve  been  intended  to 
confer  any  indefeasible  interest  on  a  child  at  its  birth — for  how 
could  a  child  die  before  it  should  become  entitled,  if  it  became 
absolutely  entitled  at  the  moment  of  its  birth  ?  The  whole  case 
dépends  on   our  putting  a    proper  interprétation  on  the  word 
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*  entitled,'  That  word  may,  without  any  violence  to  language, 
mean  entitled  in  interest,  or  entitled  in  possession — that  îs,  entitled 
to  payment.  The  M.R.  considered  the  latter  to  be,  in  this  case, 
the  proper  construction,  and  I  concur  with  him.  ...  I  cannot 
adopt  the  reasoning  of  the  appellants,  by  which  they  would  fix 
arbitrarily  on  the  majority  of  every  child  as  the  time  at  which  its 
share  was  to  vest."  It  was  accordingly  heid  that  the  représentatives 
of  the  infants  took  shares:  Jopp  v.  Wood  (1860),  28  Beav.  53;  29 
L.  J.  N.  S.  Ch.  406;  6  Jur.  N.  S.  620,  and  on  app.  (1865)  2  De  G. 
J.  &  S.  323;  34  L.  J.  N.  S.  Ch.  625  ;  11  Jur.  N.  S.  833. 

Settlement  of  personalty  for  the  benefit  of  ail  the  children  of  the 
marriage  to  be  paid  or  assigned  to  such  children  at  twenty-one,  or 
being  daughters,  on  marriage.  **  I  take  it  to  be  reasonably  clear  that 
upon  the  true  construction  of  this  settlement  .  .  .  each  child  would 
take  from  its  birth  a  vested  interest:"  per  Turner,  L.J.,  Currie  v. 
Larlins  (1864),  4  D.  J.  <&  8.  245  at  p.  255,  but  this  is  only  a  dxctum. 
In  Bardon  v.  Bardon  (1865),  16  Ir.  Ch.  R.  415,  a  sum  of  stock 
was  under  articles  of  agreement  vested  by  a  father,  A.,  in  trustées 
on  trust  for  A.  for  life,  and  after  his  death  as  to  several  specified 
sums  thereof  to  transfer  them  respectively  to  his  children  C,  N., 
J.,  B.,  E.,  and  three  others,  in  each  case  "  for  his  (or  "  her  ")  own 
absolute  use  and  benefit,"  proviso,  that  no  transfer  or  payment 
should  be  made  to  the  said  C,  N.,  J.,  B.,  or  E.,  until  he  or  sbe 
should  attain  twenty-five,  and  also  that  in  case  any  of  them  should 
die  before  the  share  to  which  he  or  she  was  entitled  under  the 
articles  should  hâve  been  transferred  to  him  or  her,  the  share  of 
the  person  so  dying  should  accrue  to  the  survivors.  A.  died  ;  then 
B.  (a  daughter)  died  under  twenty-five  and  unmarried,  and  at  her 
death  J.  and  E.  were  under  twenty-five.  Then  E.  (a  daughter) 
died  under  twenty-five  and  unmarried.  The  question  was  whether 
on  E.'s  death  under  twenty-five  her  accrued  share  of  B.'s  portion 
went  over.  The  M.E.  held  that  the  portions  were  vested,  notwîth- 
standing  the  proviso  as  to  transfer,  and  some  stress  was  laid  on  a 
direction  that  the  dividends  should  be  applied  for  maintenance. 
Therefore,  though  the  gift  over  to  the  survivors  operated  to  divest 
the  original  portions,  yet  the  share  accrued  under  the  survivorship 
clause  did  not  go  over  on  death  under  twenty-five,  but  belonged  to 
E.'s  next  of  kin. 
Context  The  context  may  show  that  the  vesting  is  not  to  be  at  birth. 

^Î^T^t        I^^  Mostyn  v.  Mostyn  (1844),  1  Coll.  161,  it  was  held  that  two 
vert  at  birth.    children  who  died  infants,  and  without  having  been  married,  in 
their  parents'  lifetime,  were  excluded  from  sharing  in  the  fund. 
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Knight-Bruce,  V.-C,  said  (at  p.  167)  :  "  The  trust  is  for  the  children, 
but  to  be  paid  at  twenty-one  or  marriage.  .  •  •  The  words  may  or 
may  not  import  a  vesting  on  bh*th,  according  to  circumstances. 
You  must  look  at  the  rest  of  the  settlement  to  see  whether  they 
import  mère  payment,  or  vesting.  I  find,  in  a  subséquent  part  of 
the  settlement,  and  in  fact  very  near  thèse  words — formîng  almost 
part  of  the  same  clause — this  déclaration  : — '  That,  in  case  there 
shall  be  no  such  child  or  children  living  at  the  time  of  the  death  of 
the  survivor  '  (Le.  of  the  parents)  '  or,  if  such,  and  they  shall  ail 
happen  to  die  before  their  respective  âges  of  twenty-one  years  or 
days  of  marriage,'  the  fund  is  to  go  over.  I  think  that  this  may  be 
fairly  taken  as  a  sufficient  indication  of  intention  that  the  âge  of 
twenty-one  or  marriage  was  to  be  the  period  of  vesting.  Therefore 
I  think  that  the  two  children  who  died  minors  (living  their  parents) 
without  having  married,  did  not  acquire  vested  interests.''  The 
case  stood  over  to  make  the  personal  représentatives  of  the  infants 
parties,  and  was  re-argued  on  their  behalf,  when  the  Y.-C.  said  that 
he  adhered  to  his  opinion  on  the  construction  of  the  settlement. 

In  lie  Detmis  (1857),  6  Ir.  Ch.  E.  422,  infant  children  were  held 
not  to  be  entitled  ;  this  was  by  force  of  a  gif t  over  in  case  there 
should  be  no  issue  living  at  the  decease  of  the  parents,  or  if  there 
should  be  issue  then  living,  and  such  issue  should  die  under  twenty- 
one,  &c.  It  was  held  that  either  the  shares  did  not  vest  till 
twenty-one,  &c.,  or  if  they  did  vest  at  bh'th,  they  were  di vested  on 
death  under  twenty-one,  &c. 

Of  course,  if  the  settlement  dhects  that  the  share  is  not  to  vest  Direction 
until  the  child  attaîns  twenty-one,  a  child  who  does  not  attain  shaii notvest 
twenty-one  takes  no  share.    Thus  where  the  trusts  were  for  ail  the  »^  b»»^^^- 
children,  ''  and  the  same  shall  be  a  vested  interest  in  and  be  paid  to 
Buch  children  at  twenty-one,"  a  child  who  did  not  attain  twenty-one 
took  no  share  :  Re  Collet^' s  Trusts  (1866),  L.  E.  1  Eq.  496. 

Where  a  trust  of  personalty  is  created  only  by  a  where 

j.j^.        o  ..  -m»    •   •  .m        l'ij  trust  orcftte<i 

direction  for  payment  to,  or  division  among,  the  children  by  direction 
on  the  happening  of  some  event  personal  to  themselves,  ^Jî^^j^- 
the  portion  does  not  vest  iinless  and  until  that  event  Xucnist 
happons,  even  thouffh  intérim  interest  or  maintenance  is  ^^^^  <>f  p»y- 

.    "^         '  *-'   .  ment  is  tiuoe 

glVen.  of  vcstinj;. 

In  Huhd't  V.  Parsons  (1751),  2  Ves.  Sen.  261,  a  sum  of  5,000Z. 
was  to  be  raised  out  of  a  money  fund  of  9,0002.,  and  to  be  paid  to 
yoonger  children  at  twenty-one,  with  interest  for  maintenance.    If 
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any  child  died  before  its  share  was  payable  there  was  a  giffc  over  to 
the  other  younger  children.  There  was  only  one  younger  chîlcl, 
who  died  an  infant.  Ileld,  that  the  5,000^.  was  not  to  be  raised  for 
his  représentatives  against  the  eldest  son.  The  remarks  of  Lord 
Hardwicke  in  this  case,  taken  in  connection  with  the  circamstanoes 
before  him,  seem  to  express  an  opinion  that  the  Civil  Law  doctrine 
as  to  the  immédiate  vesting  of  a  legacy  payable  at  twenty-one,  &c., 
does  not  apply  to  non-testamentary  instruments.  But  be  also 
remarks  that  there  was  no  gift  except  in  the  direction  to  pay. 
**  The  power  of  raising  and  paying  is  directed  and  limited  by  the 
same  words.  There  are  no  words  to  croate  any  vesting,  exoept 
those  for  raising  and  paying,  which  are  at  twenty-one.  Supposing 
it  had  been  in  a  covenant,  and  the  child  had  died  before  twenty- 
one,  it  could  never  hâve  become  due  "  ;  and  on  this  ground,  and 
also  on  the  force  of  the  gift  over,  the  décision  might  well  be 
rested. 

In  Campbell  v.  Prescott  (1808),  15  Tes.  500,  there  was  a  trust  for 
accumulation  until  the  settlor's  grandchiidren  then  living,  or  to  be 
born,  respectively  attained  twenty-one,  and  on  their  resi^ectively 
attaining  twenty-one  **  upon  trust  to  pay  unto  such  grandchiidren 
respectively  as  he,  she,  and  they  should  respectively  attain  unto 
such  âge,  his,  her  and  their  respective  shares  and  proportions  not 
only  "  of  the  fund  but  also  of  the  intérim  interest.  Held,  that  a 
grandchild  who  died  under  twenty-one  took  nothing. 

**  The  question  in  ail  such  cases  is  whether  the  period  of  division 
is  postponed  on  account  of  previous  interests  in  the  fund,  which 
are  given  to  other  persons  in  the  meantime,  or  on  account  of  some 
qualification  attached  to  the  donee.  In  the  former  case,  the  deferred 
interest  vests  ...  on  the  exécution  of  the  settlement  ...  ;  in  the 
latter  it  is  contingent  ;  "  per  Wood,  V.-C,  Re  Theed's  Settlement 
(1857),  8  K.  &  J.  875  at  p.  379.  Accordingly,  in  that  case,  the  trust 
being  to  pay  at  twenty-one,  it  was  held  that  children  who  did  not 
attain  twenty-one  took  nothing. 

In  Richardson  v.  Goodman  (1851),  8  Ir.  Jur.  817,  a  policy  on  the 
husband's  life  and  a  bond  were  settled  upon  trust  (after  the  death 
of  the  wife)  **  to  pay  and  apply  the  principal  moneys,  &c.,  among 
the  issue  of  the  marriage,"  with  a  power  of  appointment  to  the 
parents,  and  in  default  of  appointment,  to  pay  and  apply  the  said 
moneys  to  and  amongst  the  issue  of  the  marriage  in  equal  shares 
upon  their  respectively  attaining  their  respective  âges  of  twenty- 
one  or  (if  daughters)  days  of  marriage.  There  were  four  children, 
of  whom  two  died  under  âge  and  intestate  in  the  husband*s  lifetime. 
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The  wife  also  died  in  his  lifetime.  The  power  of  appointment  was 
never  exercised.  The  two  sons,  J.  and  W.,  who  survived  the 
husband,  were  still  infants.  Held,  that,  as  the  whole  intent  of  the 
instrument  ^^  mnst,  prima  facie  at  least,  be  considered  as  intended 
to  be  for  the  purpose  of  raising  portions  for  the  issue,  to  be  given  to 
sons  when  they  arrived  at  twenty-one,  or  to  daughters  at  twenty-one 
or  marriage,"  and  as  the  language  was  ambiguous,  the  Court  ought 
not  to  give  vested  interests  to  infants. 

In  cases  falling  under  this  rule,  a  gift  of  the  whole  intérim  P»^t  of 
interest  to,  or  a  direction  to  apply  the  whole  intérim  interest  for  interest 
maintenance  of,  the  children  appears  not  to  accelerate  the  vesting  :  *^^"^j[j^ 
Hubert  v.  Parsom  (1751),  2  Tes.  Sen.  261  at  p.  264.  vSting^ 

The  only  case  where  the  vesting  was  accelerated  by  a  gift  of 
interest  for  maintenance  is  lie  Orme  (1850),  1  Ir.  Ch.  R.  175  ;  but 
this  case  appears  to  hâve  been  decided  as  to  this  point  on  the 
authority  of  Stephens  v.  Frost  (1837),  2  Y.  &  C.  Ex.  302,  and  wili 
cases.  In  Stephens  v.  Frost  the  property  (leasehold)  was  vested  in 
trustées  **  in  trust  for  A.  tili  he  should  attain  the  âge  of  twenty-one 
years,  and  in  the  meantime  in  trust  to  coliect  the  rents  .  .  .  and 
.  .  .  apply  them  towards  the  maintenance  .  .  .  of  A.  during  his 
minority,  and  upon  A.  attaining  his  âge  of  twenty-one  years  upon 
trust  to  assign  the  premises  and  the  accumulations  of  rents  and 
profits,  if  any,  to  A.  his  executors,  or  administrators,  for  the  unex- 
pîred  remainder  of  the  term."  It  will  be  observed  that  the  corjms, 
not  the  interest  only,  was  given  to  A.  during  his  minority,  so  that 
the  case  is  no  authority  on  the  point. 

It  is  suggested  in  Hubert  v.  Parsom  (1751),  2  Ves.  Sen.  261  at 
p.  264,  that  possibly  the  direction  for  payment  of  the  whole  income 
for  maintenance  might  make  the  principal  vest  in  a  child  who 
survived  the  tenant  for  life  but  died  under  twenty-one,  but  there 
is  no  décision  on  the  point. 

A  mère  discretionary  power  to  the  trustées  of  the  fund  to  apply  ^^^*^^^^^^ 
ail  or  any  part  of  the  income  for  the  maintenance  of  the  persons  interest  for 
contingently  entitled   to  the  fund  :   Barnett  v.   Blake   (1862),   2  maintenance. 
Dr.  &   Sm.  117  ;    or  a  contingent  gift  of  interest  :   Campbell  v.  Contingent 
Prescott  (1808),  15  Ves.  5(X),  does  not  vest  the  principal.  ^^t. 

Where  a  life  interest  in  the  settled  real  estate  or  personalty  is  Gift  over  on 
limited  to  one  or  both  of   the  parents,   the  portions  cannot    (in  ^^^^^^"^ 
most  cases)  be  actually  raised  and  paid  over  until  the  expiration  of  "  payable.'* 
such  prior  interests,  which  is  the  period  of  distribution,  when  the 
lK)rtion8  become   "  payable  "   in  the  ordinary  sensé.     Important 
questions,  therefore,  arise  where  a  child  attains  twenty-one  or 
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"assieimblc/' 
**  trniihfcr- 
abîo." 


marries  (or  is  living  at  other  the  time  of  vesting),  and  then  dies, 
during«the  life  of  a  tenant  for  life,  and  the  settlement  contains 
provisions  which  seem  to  deprive  such  a  child  of  its  portion  ;  cg., 
where  there  is  a  gift  over  of  the  share  of  a  child  dying  before 
the  portion  becomes  "payable,"  **  assignable,"  or  "transférable." 
Thèse,  and  similar  expressions,  may  refer  either  to  âge  or  marriage 
— f.e.,  the  time  of  vesting,  or  to  the  time  of  actual  payment — Le., 
the  period  of  distribution. 

In  such  cases,  thongh  clear  and  unambiguous  words  most  hâve 
their  proper  effect,  it  is  a  mie  of  construction  that — 


Payment  ii*, 
io  clauses 
divestiDg 
portions,  if 
possible  rea<l 
«8  vcsling. 


Clauses  or  words  divesting  or  giving  over  portions, 
provided  by  parents  or  persons  in  loco  parentis,  on  the 
death  of  the  portionist  before  the  portion  is  payable, 
will,  if  possible,  be  referred  to  the  period  of  vesting, 
and  not  to  that  of  distribution. 


The  rule  applies  to  portions  charged  on  realty,  as  weli  as  to 
shares  of  settled  personalty. 

A  Bum  of  money  provided  by  a  tenu  in  a  settlement  af ter  the 
mother's  death  for  daughters*  portions  to  grow  due  and  payable  at 
twenty-one  or  marriage,  and  if  any  of  them  should  die  before  their 
portions  became  due  and  payable,  it  should  go  to  the  surviviog 
daughters.  Held,  by  Lord  Hardwicke,  C,  that  a  daughter  who 
attained  twenty-one,  but  died  in  her  mother's  lifetime,  took  a 
portion  :  Emperor  v.  Rolfe  (1749),  1  Ves.  Sen.  208. 

"  As  soon  as  thèse  clauses  came  forward,  in  Emperor  v.  Rolfe  (1 
Ves.  Sen.  208),  Lord  Hardwicke  put  a  just  construction  upon  ihem; 
and  he  referred  the  word  *  payable  '  to  the  time  in  respect  of  the 
quality  of  the  child,  distinguishing  between  that  and  the  time  when 
ex  neeessitate  the  money  was  to  be  de  facto  raised:"  per  Lord 
Loughborough,  C,  Willis  v.  IVillis  (1796),  3  Ves.  51  at  p.  54. 

**The  words  'payable,'  'assignable,'  or  'transférable/  hâve 
différent  sensés  according  to  the  différent  clauses  of  the  settlement 
to  which  they  refer.  With  référence  to  the  right  or  capacity  of  the 
children,  the  sensé  is  'at  twenty-one  or  marriage.*  But  then 
the  enjoyment  of  the  persons  entitled  for  life  is  not  to  be  broken  in 
upon.  It  is  therefore  provided  that  the  right,  which  existe  for 
every  other  pui*pose,  shall  not  be  exercised  to  their  détriment 
With  référence  to  that  interest,  the  sensé  is  '  not  till  the  death  of 
the  tenant  for  life.'     But  it  is  only  with  référence  to  that,  that  the 
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preceding  déclaration  is  at  ail  qualifiecl  ;  and  as  against  every  one 
but  the  tenant  for  life,  the  children  hâve  a  right  to  say  it  remains 
unqualified.  ...  As  between  themselves,  the  time  of  payment 
must  be  taken  to  be  unaltered  :  "  per  Grant,  M.R.,  Schenck  v.  Legh 
<1803),  9  Ves.  800  at  p.  810. 

**  In  settlements  of  this  description  there  are  two  sets  of  clauses 
to  be  considered  :  the  clauses  of  gif  t  to  the  children,  and  the  clauses 
of  gift  over  to  others  upon  failure  of  the  children;  and  the 
authorities  require  that  both  sets  of  clauses  should  be  clearly  and 
onambiguously  expressed  "  {Le.,  in  order  to  exclude  the  rule)  :  per 
Leach,  V.-C,  Perfect  v.  Lord  Curzon  (1820),  5  Madd.  442  at  p.  445. 

"  Where  a  portion  is  provided  for  a  son  on  attaining  twenty-one, 
or  for  a  daughter  on  attaining  that  âge  or  being  married,  and  those 
«vents  happen  in  the  lifetime  of  the  parent,  the  child,  though  it 
dies  in  the  lifetime  of  the  parent,  has  acquired  an  absolnte  vested 
interest  in  the  portion  :  "  per  Shadwell,  V.-C.  (1829),  Fi^y  v.  Lord 
Sherb&rne,  3  Sim.  248  at  p.  259. 

''  In  cases  of  settlements,  if  there  is  reason  to  coUect,  bowever  loose 
and  ambiguous  the  language  may  be,  that  ail  the  children  of  the 
marriage  were  intended  to  take,  then,  although  there  may  be  words 
which  go  to  express  that  those  only  shall  take  who  shall  be  living  at 
the  death  of  the  parent,  the  Court  holds  that  ail  the  children  who 
attained  the  âge  of  twenty-one,  although  they  died  in  the  lifetime 
of  tbe  parent,  shall  take.  A  gift  by  will  differs  from  the  case  of  a 
trust  declared  by  a  settlement,  because  in  the  former  there  is  no 
supposition  that  any  persons  can  be  intended  to  take  except  those 
who  are  described  as  takers  :  "  per  Shadwell,  V.-C,  Tuckerv.  Ilarris 
(1882),  5  Sim.  588  at  p.  548. 

''  In  this  case  the  grandfather  is  providing  for  his  children  and 
grandchildrèn  in  such  a  manner  as  throughout  to  place  himself, 
with  regard  to  the  grandchildrèn,  in  the  position  of  one  who  is 
performing  a  father's  part,  and  providing  .  .  .  portions  for  his 
several  grandchildrèn.  .  .  .  Whereas,  in  the  case  of  ordinary 
instruments,  an  express  estate  thereby  limited  cannot  be  enlarged 
except  by  necessary  inference,  yet  upon  instruments  of  this  de- 
scription, there  is  an  implication  of  law  arising  upon  the  instrument 
itself,  subject  of  course  to  any  expression  to  the  contrary,  that  it  is 
the  intention  of  any  person  who  places  himself  in  loco  parentis  to 
provide  portions  for  children  or  grandchildrèn,  as  the  case  may  be, 
at  the  period  when  those  portions  will  be  wanted,  namely,  upon 
their  attaining  the  âge  of  twenty-one  (or  as  is  usually  provided  in 
the  case  of  daughters),  upon  their  attaining  twenty-one  or  marriage  ; 
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and  tbat  such  portions  shall  then  vest,  whether  the  chîldren  do  or 
do  not  survive  their  parents.  It  îs  thought  to  be  an  nnnatural 
supposition  that  the  circumstance  of  such  children  or  grandchildren 
predeceasing  their  parents  should  hâve  been  eontemplated  as 
depriving  them  of  the  whole  of  the  portion  intended  for  their 
benefit  :  "  per  Wood,  Y.-C,  S^callou'  v.  Binns  (1855),  1  K.  &  J.  417 
at  pp.  424,  425. 

"  The  case  of  Empeivr  v.  Rol/c  (1749),  1  Ves.  Sen.  208,  orîgînally 
established  the  strong  and  unrebuttable  [sic,  sed  quaere]  presumption 
that  in  marriage  settlements  the  shares  of  children  are  intended  to 
become  vested  when  they  are  wanted  ;  that  is  to  say,  in  the  case  of 
sons  at  twenty-one,  and  of  daughters  at  twenty-one  or  marriage:" 
per  James,  V.-C,  Re  Wilmott's  Ttvsts  (1869),  L.  E.  7  Eq.  532  at 
p.  537. 

*'  If  there  be  any  doubt  as  to  the  meaning  of  the  words  used,  the 
Court  must  struggle  to  put  such  a  construction  upon  the  settlement 
as  will  let  in  ail  the  children  of  the  marriage  who  attained  twenty- 
one  years,  whether  they  did  so  in  the  lifetime  of  their  parents  or 
not:"  per  Hall,  V.-C,  Jeyes  v.  Savage  (1875),  L.  R.  10  Ch.  555  at 
p.  558,  n.,  where  the  cases  are  commented  on. 

**  There  is  a  séries  of  authorities  which  establishes  that,  as  regards 
marriage  settlements,  and  also  as  regards  post-nuptial  settlemente 
containing  a  récital  of  an  intention  to  provide  for  ail  the  children  of 
a  marriage,  you  are  not  as  a  gênerai  rule  to  read  the  instrument  in 
such  a  way  as  to  make  the  provision  for  a  child  dépend  on  surviving 
both  parents.  But  it  is  laid  down,  both  by  Sir  William  Grant  in 
Hougrave  v.  Cartier  (1814),  3  V.  &  B.  79,  and  by  Lord  Cottenham 
in  Whatford  v.  Moore  (1836),  3  My.  &  Cr.  270,  that  if  the  settle- 
ment  clearly  and  unequivocally  makes  the  right  to  a  provision 
dépend  on  survivorship,  then  the  rule  does  not  apply.     What  is 

*  clear'  and  *  unequivocaP  is  very  diflficult  to  say.  What  is  clear  to 
one  mind  might  not  be  so  to  another.  In  the  last  case  on  the 
subject,  Jeyes  v.  Savage  (1875),  L.  R.  10  Ch.  555,  the  Court  of 
Appeal  differed  from  Vice-Chancellor  Hall,  and  such  différences  of 
opinion  must  always  occur  in  construing  ambiguous  instruments. 
But  the  Lord  Justice  James  in  that  case  cites  with  approval  a 
passage  from  the  judgment  of  Lord  Cottenham  in  Whatford  v.  Moore 
(1836),  3  My.  «&  Cr.  270,  the  concluding  words  of  which  are  thèse  : — 

*  The  cases  upon  this  subject  tum  upon  such  nice  distinctions,  and 
are  so  little  reconcilable,  that  the  only  reasonable  course  is  to  adopt 
the  rule,  which  bas  been  generally  recognised,  of  leaning  in  favour 
of  a  construction  which  includes  ail  the  children,  if  the  instrument 
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affords  fair  grounds  for  doing  so  ;  but  if  not,  to  give  effect  to  the 
plain  meaning  of  the  words  used.'  I  think  that  is  a  sensible  rule. 
When  you  find  fair  ground  for  doing  so,  then,  in  marriage  settle- 
ments  and  post- nuptial  settlements  containing  a  récital  of  an 
intention  to  provide  for  ail  the  children  of  a  particular  person  or 
particular  persons,  you  are  to  lean  to  that  construction  which 
includes  them  ail  ;  but  you  are  not  to  hâve  recourse  to  old  autho- 
rities  to  overcome  the  plain  meaning  of  the  words  used:"  per 
Jessel,  M.E.,  Day  v.  Raddife  (1876),  3  Ch.  D.  654  at  p.  657. 

"  The  primary  Court  decided  that  W.  took  a  vested  interest  on 
attaining  twenty-one,  which  was  not  contingent  on  his  surviving 
his  parent  and  not  defeated  by  his  decease  in  the  lifetime  of  his 
father.  .  .  .  Â  long  Ime  of  décisions  has  brought  down  to  us  from 
the  time  of  Lord  Hardwicke  a  rule  of  construction  applicable  to  and 
which  ought  to  guide  us  on  such  a  question  as  that  now  before  us. 
.  .  .  The  rule  then  being  that  in  the  construction  of  a  settlement 
such  as  that  before  us  there  is  a  presumption  that  the  settlor  pro- 
viding  for  his  unborn  children  intended  that  according  to  ordinary 
practice  their  portions  should  become  vested  at  twenty-one  or 
marriage,  we  hâve  to  examine  and  see  whether  there  is  to  be 
found  in  this  settlement  any  clear  language  evidencing  an  intention 
to  départ  from  this  practice  and  make  the  right  of  the  child  con- 
séquent upon  his  surviving  both  parents:"  per  Lord  Fitzgerald, 
Wakefield  v-  Maffet  (1885),  10  Ap,  Ca.  422  at  p.  434. 

Li  the  following  cases  children  who  attained  twenty-one  or 
married  were  held  to  be  indefeasibly  entitled  to  portions  notwith- 
standing  a  gif t  over  on  death  before  payment  :  where  the  portions 
were  faisable  (il)  out  of  realty:  Emperor  v.  Rolfe  (1749),  1  Ves. 
Sen.  208  (due  and  payable);  Cholmondeley  v.  Meyiick  (1758), 
1  Eden.  77  (due  and  payable)  ;  WiUis  v.  WiUis  (1796),  3  Ves.  51 
(payable)  ;  Fry  v.  Lord  Sherbœme  (1829),  3  Sim.  243  (payable)  ;  and 
(ii.)  out  of  personalty  :  Jeffrey»  v.  Reynoiis  (1767),  6  Bro.  P.  C.  398, 
stated  9  Ves.  311,  3  Sim.  258  (assignable,  transférable)  ;  Schenck 
V.  Legh  (1804),  9  Ves.  300,  the  settlement  is  more  fully  stated  5  Ves. 
452  (payable,  assignable,  or  transférable)  ;  Mocatta  v.  Lbulo  (1837), 
9  Sim.  56  (payable,  without  leaving  issue)  ;  Re  Williams  (1849),  12 
Beav.  317  ;  19  L.  J.  Ch.  46  (entitled  to  payment,  assignment,  or 
transfer)  ;  Re  Yates  (1851),  21  L.  J.  Ch.  281  (entitled  in  possession)  ; 
Jopp  V.  Wood  (1860),  28  Beav.  53  ;  2  De  G.  J.  &  S.  323  (entitled 
to  their  shares)  ;  Wakefield  v.  Maffet  (1885),  10  Ap.  Ca.  422  (payable)  ; 
Cobden  v  Bagwell  (1886),  19  L.  R.  Ir.  150  (payable). 

In  Cuirie  v.  Larkins  (1864),  9  L.  T.  N.  S.  638;  10  Jur.  N.  S.  8; 
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Wlicn  no 
refeiciice  to 
«Ije  or  niar- 
riage. 


(jifto\crif  no 
child,  or  if  ail 
childrcn  die 
in  parents' 
lifc 


on  app.  4  De  6.  J.  &  S.  245  ;  12  W.  B.  515»  there  was  a  déclaration 
tbat  the  shares  should  become  vested  and  transmissible  interesls  in 
sons  at  twenty-one,  in  daughters  at  twenty-one  or  marriage,**which 
sball  ôrst  bappen  after  the  decease  of  tbe  survivor  of  "  the  parents: 
it  Vras  beld  tbat  thèse  latter  words  did  not  make  it  necessary  for  a 
cbild  to  survive  tbe  parents  in  order  to  take  a  vested  interest  ;  and 
accordingly  tbe  représentatives  of  a  son  wbo  attaîned  twenty-one 
and  died  in  tbe  life  of  the  surviving  parent,  took  a  share. 

As  to  wbether  tbe  time  of  attaining  twenty-one  or  of  marrjring 
will  be  beld  to  be  tbe  time  of  indefeasible  vesting  in  cases  in  which 
tbere  is  no  référence  to  tbat  time  in  the  settlement  :  see  Teyniham 
V.  Wehh  (1751),  2  Ves.  Sen.  198  at  p.  207  ;  Rannant  v.  Hood 
(1860),  2  De  G.  F.  &  J.  896,  per  Turner,  LJ.,  at  pp.  418,  414;  and 
Reilly  v.  Fitzgerald  (1843),  Dru.  122  ;  6  Ir.  Eq.  E.  835  (where  there 
was  only  one  cbild,  and  tbe  trusts  in  tbat  event  made  no  référence 
to  time). 

Where  tbe  gift  over  is  if  tbere  is  no  cbild,  or  if  ail  the  children 
should  die  in  tbe  parents'  litetime  : — semble,  if  the  words  are  plain 
tbey  must  prevail.  See  dictnm  in  Schenck  v.  Legh  (1804),  9  Ves.  800 
at  p.  312.  There  was  a  clause  to  this  effect  in  the  settlement  in 
Currie  v.  Larkins  (1864),  4  De  G.  J.  &  S.  245,  but  no  question 
arose  on  it. 


Rule  <loes  not 
apply  if  issue 
of  cbild  dyiiîg 
before  distri- 
bution take 
originally.  or 
by  substitu- 
tion 


Tbe  rule  does  not  apply  to  cases  where  the  original 
gift  includes  the  issue  of  children  dying  before  the 
period  of  distribution,  or  the  issue  of  such  children  are 
substituted  for  theii'  parents. 

Settlement  of  personalty  after  life  interests,  for  J.,  a  cbild  of  a 
former  marriage,  and  ail  tbe  children  of  the  marriage  in  equal 
shares,  and,  if  any  should  be  dead  leaving  issue,  for  such  issue, 
sons  at  twenty-one   and    daughters  at  twenty-one  or  marriage: 
maintenance  until  the  shares  should  become  ''payable  as  aforesaid.** 
If  J.  or  any  cbild  should  die  without  issue  before  his  share  should 
become  "due  and  payable,"  his  share  to  be  divided  among  the  sur- 
vivors  and  the  issue  of  those  dead  when  and  as  their  original  shares 
should  become  ''due  and  payable."    If  neither  J.  nor  any  children 
nor  issue  should  be  living  at  tbe  time  of  the  decease  of  the  survivor 
of  tbe  tenants  for  life,  or  if  living  tbey  ail  died  before  their  shares 
were  payable,  tbere  was  a  gift  over.     J.  having  attained  twenty-one 
died  without  leaving  issue  in  tbe  lifetime  of  the  tenant  for  life. 
Held,  be  took  notbing  :  Re  WilmotVs  Tniats  (1869),  L.  R.  7  Eq.  582, 
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Seulement  of  personalty  after  life  interests,  to  be  transferred  to 
daughters  at  twenty-one  or  marriage  and  sons  at  twenty-one — 
maintenance  in  the  meantime.  Proviso  that  if  any  such  issue 
as  aforesaid  should  die  before  they  should  become  entitled  to  and 
actually  receive  their  portions  leaving  issue,  such  issue  to  take  their 
shares.  Gift  over  if  husband  and  wife  should  die  without  leaving 
any  issue,  or  being  such  they  should  ail  die  before  they  should  re- 
spectively  become  entitled  to  receive  their  portions  and  without 
leaving  issue.  Held,  that  a  son  vtrho  attained  twenty-one  but  died 
without  having  had  issue  in  his  father's  lifetime,  took  no  share  : 
Jei/es  V.  Savage  (1875),  L.  R.  10  Ch.  555. 

Settlement  of  personalty  after  life  interests,  for  the  children  of 
A.  W.  and  the  issue  of  such  children,  to  be  paid  and  transferred  to 
the  children,  sons  at  twenty-one,  daughters  at  twenty-one  or  mar- 
riage, and  the  issue  of  any  children,  whose  parents  should  die  before 
their  shares  should  become  payable,  to  be  entitled  to  the  shares 
their  parents  would  hâve  been  entitled  to  if  living.  Held,  that  a 
child  who  attained  twenty-one  but  died  in  the  lifetime  of  A.  W., 
leaving  a  child,  took  no  share  :  Day  v.  Raddife  (1876),  3  Ch.  D.  654. 

But  probably  the  rule  would  be  applied  if  the  issue  were  substi-  if  issue  ouiy 
tuted  only  for  such  parents  as  died  before  attaining  twenty-one,  foJ^pare^ 
and  Mocatta  v.  Lindo  (1837),  9  Sim.  56,  can  probably  be  supported  tiyingunder 
on  that  ground  :  see  per  James,  V.-C,  Re  Wilnwtfs  Trusts  (1869),    ^^"  ^'^^^' 
L.  E.  7>Eq.  532  at  p.  538. 

In  many  settlements  the  prîmary  gift  is  to  children  who  survive  Wherc 
one  or  both  parents,  particularly  by  means  of  a  trust  for  children  ^^^^^H^  ^""^ 
in  case  the  parents  shall  leave  children  surviving,  and  in  such  cases, 
if  there  are  no  further  words,  only  those  children  who  survive  can 
take.  ''  Where  it  is  manifest  upon  the  face  of  the  settlement  that 
the  object  of  the  parties  is  that  no  child  shall  take  except  in  the 
event  of  its  actually  surviving  both  the  f ather  and  mother,  the  Court 
has  not  indulged  itself  in  the  liberty  of  breaking  through  the  express 
and  plain  words:"  per  Shadwell,  V.-C,  Fry  v.  Loi'd  Sherbonie 
(1829),  3  Sun.  248  at  p.  254. 

In  ail  the  following  cases  only  such  children  as  actually  survived 
their  parent  or  parents  were  held  to  be  entitled  :  Wingrave  v.  Pal- 
grave  (1717),  1  P.  Wms.  401  ;  Gordon  v.  Raynes  (1782),  3  P.  Wms. 
134;  Balmain  v.  Shore  (1804),  9  Ves.  500,  a  very  pecuUar  case  on 
partnership  articles  ;  Hotchkin  v.  Humfrey  (1817),  2  Madd.  65  ; 
Fitzgerald  v.  Field  (1826),  1  Euss.  416  at  p.  430  ;  Whatford  v.  Moore 
(1886),  8  My.  &  Cr.  270,  a  very  spécial  case;  Skipper  v.  Kiug 
(1848),  12  Beav.  29  ;  Jeffei-y  v.  Jeffeiij  (1849),  17  Sim.  26  ;  Lloyd  v. 
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Cocker  (1854),  19  Beav.  140;  lîe  Heath  (1856;,  28  Beav.  193;  LV 
Wollaston  (1860),  27  Beav,  642. 
c'oarts  ican  But  even  in  cases  where  the  primary  gift  is  to  children  surviviDg 

ing^wr^-'w*    *1^®  parents,  the  Courts  hâve  been  astute  in  discovering  in  other 
^'tre  ;  parts  of  the  settlement,  and  particularly  in  gifts  over,  (i.)  an  indica- 

tion that  ail  children  who  attain  twenty-one,  or,  being  daughters, 
marry,  are  to  take,  whether  any  child  survives  the  parents  or 
aixnettingiu  not  ;  and  (ii.)  in  cases  where   it  is  clear  that  one  child  must 
"uiviv^c»^         survive,  an  indication  that,  if  one  child  does    survive,  ail  the 
children  who  attain  twenty-one,  or  being  daughters  marry,  are 
to  take,  whether  they  survive  the  parents  or  not. 
z^i/r**  rcad  xho  first  brauch  of  the  proposition  is  often  shortly  expressed  bj 

stating  that  the  word  teave  is  read  hâve  by  force  of  the  gift  over  or 
otlierwise. 

The  following  are  cases  on  the  first  branch  of  the  proposition  : — 
Â  father  directed  that  trustées  should,  out  of  the  rents  and  profits 
of  lands  conveyed  to  them,  if  his  daughter  and  her  husband  should 
leave  at  the  death  of  the  survivor  any  child  or  children,  raise  2001. 
per  annum  for  maintenance  of  such  child  or  children  until  they 
should  attain  the  âge  of  twenty-one  years,  and  then  raise  the 
sum  of  5,(X)02.  and  pay  the  same  to  such  children  in  equal 
shares  upon  their  attaining  twenty-one,  and  if  there  should  be 
but  one  child,  then  to  such  child.  Held,  that  a  child  who  attaiued 
twenty-one,  but  died  in  the  lifetime  of  her  mother  took  a  share, 
Lord  Thurlow,  C,  saying  ;  "  There  is  no  word  used  to  exclude  " 
the  child  in  question,  ''but  the  word  such,  upon  which  it  might 
hâve  been  contended  that  the  property  should  not  vest  unle&3 
the  children  were  infants  at  the  decease  of  the  survivor.  Thougfa 
the  words  are  strong  and  difficult  to  manage,  the  intention  of  the 
settlement  is  the  truth  and  honour  of  the  case  :  '*  iVoodcock  v. 
Duke  ofDorset  (1792),  3  Bro.  C.  C.  669. 

Term  limited  in  trust  after  the  father's  decease  in  case  he  shall 
leave  a  younger  child,  to  raise  portions  to  be  paid  at  twenty-one  or 
marriage,  with  a  provision  for  advancement  in  the  father*s  life  by 
his  direction,  and  survivorship  upon  the  death  of  any  child  before 
the  portion  should  be  payable,  and  if  there  shall  be  no  such  children, 
or  ail  die  before  the  portions  become  payable,  not  to  be  raised. 
Ihldf  by  Lord  Eldon,  C,  that  the  portions  vested  in  an  only  younger 
child  iudefeasibly  at  twenty-one:  Poicis  v.  Burdett  (1804),  9  Ves.  428. 
Settlement  of  personalty  after  Ufe  interests  '*  in  case  there  shall 
happen  to  be  any  child  or  children  Uvimj  who  shall  be  of  ihe  âge  of 
iweuty-one  years,'*  then  for  such  children  at  twenty-one  as  the  wife 
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shoald  appoint,  and  in  default  as  the  husband  should  appoint,  and 
in  default  **  for  such  children  at  twenty-one,  and  in  case  there 
shall  be  no  such  child,  or  they  shall  die  before  any  of  them  shall 
attaîn  twenty-one,"  then  over.  Held,  by  Sir  William  Grant,  M.R., 
that  the  children's  interests  were  indefeasibly  vested  at  twenty-one  : 
Howgrare  v.  Cartier  (1814),  8  V.  &  B.  79  ;  G.  Coop.  6Ô.  Similar 
cases  are:  Perfect  v.  Lord  Curzon  (1820),  5  Madd.  442;  Torrei  v. 
Fianco  (1880),  1  Russ.  &  My.  649;  Swallow  v.  Biuns  (1865), 
1  K.  i&  J.  417  ;  Dixon  v.  Barkshire  (1865),  34  Beav.  537. 

The  folio wing  are  examples  of  the  second  branch  of  the  proposi- 
tion : — 

Trusts  of  a  portions  term  in  case  there  should  be  any  younger  if  one  child 
children  livmg  at  the  time  of  the  decease  of  the  father,  to  raise  J^u^*^^'  *^^ 
portions  for  ail  and  every  the  younger  children  to  be  paid,  sons  at 
twenty-one,  daughters  at  twenty-one  or  marriage,  or  if  that  event 
happened  in  the  father's  lifetime,  at  his  decease.  Gift  over  of  the 
portion  of  any  child  becoming  an  eldest  son,  before  his  portion 
should  become  payable,  to  the  survivors,  and  proviso  for  cesser  of 
term  in  case  ail  the  children  entitled  to  portions  die  before  their 
portions  become  payable.  Held,  by  Lord  Eldon,  C,  that  a  child 
who  attained  twenty-one,  but  died  in  the  lifetime  of  the  father,  was 
entitled  to  a  portion,  some  younger  children  having  survived  the 
father,  and  semble,  if  no  younger  child  had  done  so  :  Hope  v.  Lord 
Clifdcn  (1801),  6  Ves.  499. 

Trust  in  case  at  the  death  of  survivor  of  husband  and  wife,  they 
shall  leave  any  child  or  children  and  such  child  or  children  attain 
twenty-one,  to  convey  to  such  child,  if  but  one,  and  if  there  shall  be 
more  than  one  child  who  shall  live  to  attain  twenty-one,  to  convoy 
to  such  children  who  shall  attain  twenty-one  equally  at  twenty-one, 
with  survivorship,  and  if  both  parents  die  without  leaving  any  child, 
to  the  husband.  Ileld,  by  Sir  William  Grant,  M.R.,  that  though 
some  child  must  sumve,  yet  if  one  child  did  so,  ail  who  attained 
twenty-one  took  :  King  v.  Hake  (1804),  9  Ves.  438.  Similar  cases 
are:  Mostyn  v.  Mostyn  (1844),  1  Coll.  161  ;  Gordon  v.  Hope  (1849), 
8  De  G.  &  Sm.  351  ;  Baillie  v.  Jackson  (1853),  1  Sm.  &  Giff.  175. 

Settlement  of  personalty  for  E.  for  life,  and  after  her  death 
"  leaving  a  child  or  children,"  to  transfer  the  funds  to  **  ail  and  every 
the  child  and  children  of  E.  and  the  issue  of  such  of  the  children 
as  might  be  then  dead  '*  (issue  to  take  a  parent's  share)  equally,  sons 
at  twenty-one,  daughters  at  twenty-one  or  marriage.  Ileld,  that, 
although  the  trust  could  only  take  effect  in  case  one  child  survived  £., 
that  contingency  was  not  to  be  imported  into  the  constitution  of  the 
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class  to  take  under  the  trust,  and  that  a  son  who  atiained  twenty- 
one,  but  died  before  E.  without  issue,  took  a  vested  interest  :  Re 
ihiehar'B  Settlement  Trusts  (1875),  20  Eq.  711. 
K;^Pi^"ï«-  To  recapitulate  :— 

In  the  absence  of  clearlj-expressed  directions  as  to  vesting: — 

1.  Where  no  time  is  uamed  for  payment  of  portions  : — 
(i.)  If  charged  on   land   they  vest  in   sons  at  twenty-one,  in 

daught^rs    at    twenty-one  or  marriage,   even   if    intérim 
interest  is  given. 
(ii.)  If  payable  out  of  a  personal  fund  they  vest  at  birth. 

2.  Where  payment  of  portions  is  postponed  till  an  event  personal 
to  the  portionist  :  — 

(i.)  If  charged  on  land  they  do  not  vest  unless  and  until  the 

event  happens,  even  if  intérim  interest  is  given. 
(ii.)  If  payable  out  of  a  personal  fund  they  vest  at  birth. 
(iii.)  If  payable  out  of  a  personal  fund,  only  by  a  direction  îot 
payment  on  the  event  happening,  they  do  not  vest  unless 
and  until  the  event  happens,  even  if  intérim  interest  is 
given. 
8.  In  ail  the  above  cases  the  factof  the  actual  raising  or  payment 
of  the  portions  being  postponed  for  the  convenience  of  the  estate 
bas  no  effect  on  their  vesting. 

4.  In  a  settlement  made  by  a  parent  or  person  in  loco  parentis 
the  right  of  a  child  to  a  portion  will  not  dépend  on  its  surviving  its 
parent,  unless  the  words  clearly  and  unambiguously  make  the  right 
so  dépendent. 
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COVENANTS. 


Meaning  of  Covenant  :  Executed  or  Execiitory  :  No  spécial  Words 
necessary  to  create  Covenant  :  Déclaration  of  Trust  is  Covenant  : 
Covenant  ci'eated  hy  Récital  :  Admissioji  of  Debt  hy  Récital  is 
Covenant  to  pay  :  "  It  is  hereby  agreed  and  declared''  that  A. 
shallpay  is  Covenant  by  A,  only  :  Covenants  implied  by  Law  when 
Deed  othenvise  inoperative  :  Assignment  iviplying  Covenant  : 
Covenants  implied  by  ]Vords  ;  by  Relationship  of  Landlord  and 
Tenant  ;  by  **  Démise  "  and  **  Let  "  ;  Express  Covenants  excltide 
Implication  :  Agrée  ment  under  Seal  for  Deed  to  contain  Cove- 
nant is  Covenant  :  Avibignous  Words  taken  against  Covenantor  : 
Covenant  not  constnied  by  ConductofPaHies:  Proviso  negativing 
Liabiliiy  is  void,  seciis  if  liviiting  LiabUity  :  Rlegal  Covenant  is 
void;  but  if  partly  illégal,  that  part  only  void,  if  severable  : 
Covenant  mih  Penalty  on  non-performance  :  When  Spécifie 
Perfomnance  decreed  :  Whether  Penalty  is  Liquidated  Damages  : 
If  Conditioned  on  one  Event  is  Danuiges,  if  on  viore  than  one  is 
Penalty  :  Recovery  of  Penalty  is  Satisfaction  of  Covenant  :  Bond 
or  Covenant  :  Covenant  operating  as  Assignment  of  Property  : 
Assignment  of  Future  Property  is  Covenant:  Property  must  be 
Defined  :  AU  Future  Property  :  When  Assignée  gets  Possession 
ht  gets  a  Légal  Title  :  Covenant  to  observe  Covenants  and 
indemnify  is  a  Covenant  of  Indemnity  only  :  Covenant  tvith 
Oneself  is  Nugatoi-y  :  Covenant  not  to  revoke  Will  :  Two 
Covenants  to  settle,  first  is  binding. 

Althouoh  the  word  '*  covenant/*  in  its  strict  sensé,  means  an  Meaning  of 
agreement  under  seal,  that  something  bas,  or  bas  not,  already  been  <^<^^®^*"^* 
done,  or  shall,  or  sball  not,  bereafter  be  done  (Sbep.  Toucb,  160, 162), 
it  is  sometimes,  especially  in  agreements,  applied  to  any  promise  or 
stipulation,  wbetber  under  seal  or  not:  Hayne  v.  Cummings  (1864), 
16  C.  B.  N.  S.  421  ;  Brookes  v.  Drysdale  (1877),  3  C.  P.  D.  52, 
where  tbe  word  **  covenant  *'  in  an  agreement  was  beld  to  include  a 
proviso. 

31—2 
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Covenant  is         A  covenant  may  be  executed,  Le.,  that  a  thing  **  has,  or  has  not, 
executoiy?'^      been  done;"  e,g.,  that  A.  has  not  incumbered;  or  executory,  i.e., 

that  something  "shall,  or  shall  not,  be  done;*'  e.g.,  that  A.  will 

exécute  a  further  assurance. 


No  spécial  No  particular  f  orra  of  words  is  necessary  to  create  a 

words  nec<*«-  * 

sary  to  cr 

covenant. 


words  neces- 

sarv  to  create  COVenaut. 


"  There  needs  not  formai  and  orderly  words  as  *  covenant/ 
*  promise,'  and  the  like,  to  make  a  covenant  on  which  to  ground  an 
action  of  covenant,  for  a  covenant  may  be  had  by  any  other  words  ; 
and  upon  any  part  of  an  agreement  in  writing,  in  what  words 
soever  it  be  set  down,  for  anything  to  be  or  not  to  be  done,  tbe 
party  to  or  with  whom  the  promise  or  agreement  is  made,  may  hâve 
this  action  upon  the  breach  of  the  agi-eement  :  *'  Shep.  Touch.  162; 
Com.  Dig.  Covenant  A.  1  and  2. 

"Wherever  the  intent  of  the  parties  can  be  collected  out  of  a 
deed  for  doing  or  not  doing  a  thing,  covenant  will  lie  :  "  per  Notting- 
ham,  C,  Ilill  v.  Can-  (1676),  1  Ca.  Ch.  294;  S.  C.  sid  nom.  Hollh 
V.  Cair,  2  Mod.  86,  siih  nom,  Ilolles  v.  Carr,  3  Swan.  638. 

"  No  particular  technical  words  are  necessary  towards  making  a 
covenant  :"  per  Lord  Mansfield,  C.J.,  La/it  v.  Noiris  (1757),  1  Burr. 
287  at  p.  290. 

**  It  is  fully  established  that  no  précise  form  of  words  is  necessaiy 
lo  constitute  a  covenant.  *Any  words  in  a  deed  which  slunr  an 
agreement  to  do  a  thing  make  a  covenant'  (Com.  Dig.  Covenant, 
A.  2)  ;  but  it  must  be  clear  that  they  are  meant  to  operate  <u  au 
agreement,  and  not  merely  as  words  of  condition  or  qualification  : 
Com.  Dig.  Covenant,  A.  3;  1  Koll.  Abr.  518,  pi.  3,  4:"  per  Lord 
Denman,  C.J.,  Wolveridge  v.  Steward  (1833),  1  Cr.  &  M.  6U 
at  p.  657. 

**To  charge  a  party  with  a  covenant,  it  is  not  necessary  thaï 
Ihere  should  be  express  words  of  covenant  or  agreement.  It  is 
enough  if  the  intention  of  the  parties  to  create  a  covenant  be 
apparent:"  per  Tindal,  C.J.,  Courtney  v.  Taylor  (1843),  6  M.  &  Gr. 
851  at  p.  867  ;  7  Scott,  N.  R.  749  at  p.  765. 

"  It  is  undoubted  law  that  no  particular  word,  or  form  of  words, 
is  necessary  to  create  a  covenant  ;  but  that  any  words  are  sufficient 
for  that  purpose  which  show  an  intention  to  be  bound  by  the  deed 
to  do  or  omit  that  which  is  the  subject  of  the  covenant  ;  any  such 
words  are  sufficient,  and  some  such  words  are  necessary,  to  make  a 
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covenant  :"  per  Curiam,  Rashleigh  v.  South-Eastern  Ry.  Co.  (1851), 
10  C.  B.  612  at  p.  682. 

'*I  take  it  to  be  clear  that  any  form  of  words  which,  when 
liroperly  construed,  with  the  aid  of  ail  that  is  legitimately  admissible 
to  aid  in  the  construction  of  a  written  document,  indicate  an  agree- 
ment  forms,  wlien  under  seal,  a  covenant:"  per  Lord  Blackburn, 
liussell  V.  Watts  (1885),  10  Ap.  Ca.  590  at  p.  611. 

*'  No  formai  words  are  necessary  to  make  a  covenant  in  such  a 
deed"  {Le.,  conveyance  on  sale).  "A  statement  of  a  binding 
intention  on  the  part  of  the  vendors  who  exécute  the  deed,  made  on 
ilie  face  of  it  for  the  purpose  of  inducing  the  several  purchasers  to 
buy,  is  as  good  a  covenant  as  could  be  made  by  the  most  formai 
words:"  per  Kay,  J.,  Mackenzie  v.  Childers  (1890),  48  Ch.  D.  265 
ftt  p.  275. 

But  the  Court  must  '*be  satisfied  that  the  language  does  not 
merely  show  that  the  parties  contemplated  that  the  thing  might  be 
done,  but  it  must  amount  to  a  binding  agreement  upon  them  that 
the  thing  shall  be  done  :"  per  Parke,  B.,  James  v.  Cochrane  (1852), 
7  Exch.  170  at  p.  177. 

On  the  other  hand  the  parties  cannot  stipulate  that  an  agrée-  Agreement 
ment  under  seal  shall  not  create  a  covenant.     In  Ellison  v.  Bignold  ^^^t^wm 
(1821),  2  J.  &  W.  508  (see  at  p.  510),  certain  parties  *'resolved  and  to  covenant. 
agreed  and  did,  by  way  of  déclaration  and  not  of  covenant,  agrée," 
aind  it  was  held  that  they  had  covenanted. 

Lease  **  upon  condition  that"  the  lessee  shall  do  certain  things;  "Uponcon- 
this  is  a  covenant  by  the  lessee:  Y.  B.  40  Edw.  m.  (1366),  5b;  ^^''''''^ 
4  Cru.  Dig.  Tit.  82,  Ch.  26,  s.  6;  1  Eoll.  Abr.  518,  pi.  5. 

**  I  hâve  in  my  hands  a  writing  obligatory,  and  I  will  be  ready  at  "i  wiil  be 
hU  times  to  re-deliver  the  same  writing  obligatory  to  B.*'    Held,  a  ^^    ^    ' 
covenant  to  do  so  :   Walker  v.  Walker  (1636),  1  RoU.  Abr.  519,  pi.  8. 

*'I  oblige  myself  to  pay."  Held,  a  covenant  to  pay:  Nomces' 
Case  (1661),  Hardr.  178. 

Conveyance  in  fee  with  clause  of  warranty;  éviction  on  prior  WaiTanty. 
title  for  years  ;  the  grantee  can  bring  covenant  on  the  warranty  : 
Pincombe  v.  Rudge  (1608),  Hob.  3,  and  further  stated  in  Roll  v. 
Osbom  (1612),  Hob.  20  at  p.  28;  S.  C.  sub  nom.  Rtidg  v.  Fincorribe 
(1615),  1  Eoll.  Rep.  25;  Williavison  v.  Codnngton  (1750),  1  Ves. 
Sen.  511.  A  warranty  in  a  lease  for  years  is  a  covenant  :  Shep. 
Touch.  163. 

A  proviso  may  amount  to  a  covenant,  or  it  may  be  merely  a  Proviso. 
qualification   of  the  preceding  covenant.     If  a  lessee  for  years 
covenants  to  repair,  provided  always  and  it  is  agreed  that  the  lessor 
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shall  find  timber  :  the  word  "  agreed  "  opérâtes  as  a  covenant  to 
find  timber  :  if  this  word  had  been  omitted  it  woald  only  bave 
operated  as  a  qualification  of  the  covenant  by  the  lessee  {sed  qmert 
this  latter  proposition,  see  next  paragraph)  :  Holder  v.  Tayloe  (1615), 

1  RoU.  Abr.  518.  See  Co.  Litt.  203  b  ;  Sbep.  Touch.  122  ;  Thonm 
V.  CadwaUader  (1744),  Willes,  496. 

**  Slates  being  found,  allowed,  and  delivered  on  the  premises  by 
A."    Ueld,  to  amount  to  a  covenant  by  A.  to  deliver  them  :  Mu/ckk- 
stonc  V.  Thoinas  (1739),  Willes,  146. 
"Doing/'&c.        **Doing,   fulfilling,   and  performing:"    Boone  v.   Eyre  (1779), 

2  W.  Bl.  1312  ;  **  doing  suit  to  the  mill  :  "  Vyvyan  v.  Arthur  (1823), 
1  B.  &  C.  410.    Held,  to  amount  to  covenants. 

"  Yieiding  **  Yielding  and  paying  "  rent  bas  been  held  to   amount  to  a 

andpayiDg.  covenant  to  pay  it;  see  Platt  on  Covenants, Ch, 2,  s.  3;  Netctmy. 
Oshom  (1653),  Styl.  387;  Porter  v.  Swetnam  (1654),  Styl.  406; 
Helliei'  v.  Casbard  (1666),  1  Sidf.  240,  266;  Harper  v.  Bwg^ 
(1678),  2  Lev.  206;  S.  C.  sub  tiom.  Harper  v.  Bird,  T.  Jo.  102; 
Webb  V.  Russell  (1789),  3  T.  R.  398  at  p.  402  ;  Iggulden  v.  Mo^ 
(1804),  9  Ves.  325  at  p.  380  ;  Vyvyan  v.  Arthur  (1823),  1  B.  &  C  410. 

"Rendering/'  **  Rendering'*  rent  free  and  elear  from  ail  manner  of  taxes, 
charges,  and  impositions  whatsoever.  Held  to  amount  to  a  coven&Dt 
to  pay  the  rent  free  from  ail  taxes,  &c.  :  GiUê  v.  Hooper  (1690), 
Carth.  135. 

"Being."  Covenant  by  lessee  **to  repair  and  glaze  the  Windows  of  the 

messuage  and  also  the  hedges,  ditches,  &c.,  the  said  farmhoase  and 
buildings  being  previously  put  in  repair  and  kept  in  repair  by  "  the 
lessor.  Held,  to  amount  to  a  covenant  by  the  lessor  to  put  into 
repair:  Cannock  v.  Jones  (1849),  SExch.  233. 

" To  be  paid."  **  To  bo  paid."  Held,  a  covenant  to  pay  :  Bower  v.  Hodges (1853), 
13  C.  B.  766. 

*' Déclares."  Where  a  person  by  deed  **  déclares"  that  he  will  do  a  thing,  it 
amounts  to  a  covenant  by  him  to  do  it  :  Jîichardson  v.  Jenkins  (1868), 
1  Drew.  477  at  p.  483. 

»* Excepting."  Lease  of  a  house  "excepting  two  rooms  and  free  passage  to 
them.''  The  assign  of  the  lessee  disturbed  the  lessor  in  the  passage. 
Held,  that  he  was  liable  in  an  action  of  covenant  :  BtLsh  v.  Cote  or 
Coles  (1692),  Carth.  232  ;  12  Mod.  24  ;  S.  C.  anb  nom.  Bush  v.  Crtfe 
1  Show.  388  ;  sub  novi.  Cole's  Case,  1  Salk.  196. 

Words  of  Covenant  by  lessee  to  plough  the  demised  premises,  except  the 

exception.  ^arren,  in  due  course  of  husbandry.  Held,  to  imply  a  cove- 
nant not  to  plough  the  warren  :  St.  Albans  v.  EUis  (1812),  16 
East,  852. 
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In  a  lease  of  station  refreshment  rooms  by  défendant  company  to 
plaintiff,  it  was  declared  to  be  the  intention  of  the  défendant 
company  that  ail  trains  passing  should  stop  at  the  station,  and 
the  défendant  company  engaged  not  to  do  any  act  which  should 
hâve  an  effect  contrary  to  that  intention.  Held,  to  be  a  covenant 
by  défendant  company  not  to  prevent  trains  stopping:  Rigby  v. 
areat  Western  lîailway  (1845),  14  M.  &  W.  811. 

In  an  agreement  for  a  lease  of  trade  premises  it  was  provided, 
''  that  ail  the  coals  consumed  and  nsed  by  the  plaintiff  for  the  pur- 
pose  of  his  manufacture  during  the  term  should  be  bought  and 
purchased  of  the  défendants,  provided  the  défendants  could  and 
should  supply  him  with  the  quantity  that  should  from  time  to  time 
be  required  by  him,  or  to  such  extent  as  the  défendants  could 
supply  ;  and  that  the  défendants  should  charge  for  the  same  at  a 
given  price  and  no  more  ;  and  further  that  the  défendants  should 
not  be  compelled  to  supply  more  than  500  tons  per  week  ;  and  that 
in  case  the  défendants  should  from  some  substantial  cause  be 
unable  to  supply  coal  to  the  extent  agreed  upon,  they  should  give 
the  plaintiff  six  months'  notice  of  such  their  inability,  and  in  such 
case  the  plaintiff  should  be  at  liberty  to  obtain  his  supply  of  coal, 
or  the  excess  beyond  the  quantity  that  the  défendants  could  supply, 
from  any  other  source.  Helcl,  that  this  amounted  to  a  covenant  by 
the  défendants  to  supply  the  plaintiff  with  coal  to  the  extent  of  500 
tons  per  week,  unless  prevented  by  some  substantial  cause  :  Wood 
V.  Copper  Minera  (1849),  7  C.  B.  906. 

An  agreement  that  the  plaintiff  should  reçoive  a  salary  of  lOOZ. 
a  year  is  an  agreement  to  employ  him  for  a  year  certain  :  Emmens 
v.  Elderton  (1852),  4  H.  L.  C.  624  ;  or  rather  to  pay  him  wages  for 
that  time  :  Aspdin  v.Anstin  (1844),  5  Q.  B.  671  ;  Tumer  v.  Saicdon, 
[1901]  2  K.  B.  653. 

Con voyance   in  fee,  with  a   restriction  by  way  of  use  against  Restriction  by 
carrying  on  certain  trades.     Held,  to  amount  to  a  covenant  not  ^^y^^^^ 
to  carry  them  on:  Hodson  v.  Coppard  (1860),  29  Beav.  4;  S.  C. 
sub  nom.  Hodgson  v.  Coppard,  30  L.  J.  Ch.  20. 

But  an  assignment  of  a  lease  **  subject  to  "  the  payment  of  the  "Subject  to' 
rent  and  performance  of  the  covenants  in  the  lease  by  the  assignée  P*^^®"^- 
does  not  imply  a  covenant  by  the  assignée  to  indemnify  the  assignor 
against  the  rent  {Le.,  after  the  assignée  had  assigned  over)  :   Wolve- 
ridge  v.  Steward  (1833),  1  Cr.  &  M.  644. 

Â  stipulation  merely  negativing  an  obligation  is  not  a  covenant.  stipulation 
Thus  a  clause  in  a  settlement  that  trustées  "  should  not  be  chargeable  ob^Uoï 
for  any  money,  but  what  they  should  actually  reçoive,"  does  not 
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Clause  intro- 
duced  by 
participle 
qualifTing 
prect  ding 
covenant. 


make  a  specialty  debt  of  what  they  do  receive  :  Bartlett  v.  Hodg$on 
(1785),  1  T.  R  42. 

But  a  clause  introduced  by  a  particîple,  or  tbe  words  "  to  be," 
may  amount  only  to  a  qualification  of  tbe  covenant  with  wbich  it 
ÎH  connected. 

Covenant  by  lessee  to  repair,  **  tbe  lessor  allowing  and  assigning 
timber  for  repairs."  Held,  to  amount  to  a  qualification  of  the 
covenant  to  repair  :  Thomas  y.  Cadwallader  (1744),  Willes,  496  ;  but 
cf.  Mucklestone  v.  Thomas  (1739),  Willes,  146  ;  supra,  p.  486. 

Covenant  by  lessee  not  to  assign  witbout  tbe  lessor's  consent, 
sucb  consent  **not  being  arbitrarily  witbheld:"  Treloar  v.  Bigge 
(1874),  L.  R.  9  Ex.  151  ;  "  not  to  be  unreasonably  withbeld  :  "  Sear 
v.  Hotise  Property  and  Investment  Society  (1880),  16  Ch.  D.  887. 
Held,  tbat  the  words  amounted  only  to  a  qualification  of  the 
covenant  by  the  lessee. 


Déclaration 
of  trust  is  a 
covenant. 


A  déclaration  of  trust  is  équivalent  to  a  covenant. 

Thus,  though  a  breach  of  trust  of  itself  créâtes  only  a  simple  con- 
tract  debt:  Vernon  v.  Vawdry  (1740),  2  Atk.  119;  Cojc  v.  Bateman 
(1750),  2  Ves.  Sen.  19;  a  déclaration  of  trust  contained  in  a  deed, 
executed  by  the  trustée,  makes  it  a  specialty  :  Benson  v.  Beuion 
(1710),  1  P.  Wms.  130;  Mavor  v.  Darenport  (1828),  2  Sim.  227; 
If  oorf  V.  Hardisiy  (1846),  2  Coll.  542  ;  even  if  contained  in  a  deed 
poil  :  Turner  v.  }yardle  (1884),  7  Sim.  80;  but  the  deed  must  be 
executed  by  the  trustée  ;  mère  acting  under  it  is  not  enougli  : 
Bichardson  v.  Jcnkius  (1853),  1  Drew.  477  ;  and  it  must  contain  a 
déclaration  of  trust,  a  déclaration  tbat  the  trustée  accepte  tlie  office 
is  not  sufficient  :  Adey  v.  Arnold  (1862),  2  De  G.  M.  &  G.  432; 
Wynch  v.  Grant  (1854),  2  Drew.  312  ;  Isaacson  v.  Hartcood 
(1868),  L.  E.  8  Ch.  225;  Holland  v.  HoUand  (1869),  L.  E.  4 
Ch.  449. 


A  récital  may 
croate  a 
covenant. 


A  récital  may  create  a  covenant  ;  but  if  there  be  an 
express  covenant  to  which  the  récital  can  be  referred, 
the  words  of  the  express  covenant  must  be  taken  to 
supersede  the  covenant  which,  in  their  absence,  might 
hâve  been  implied  from  the  récital. 


'*  Where  words  of  récital  or  référence  manifested  a  clear  intention 
tliat  the  parties  should  do  certain  acts,  the  Courts  bave  from  thrse 
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inferred  a  covenant  to  do  Buch  acts  :  "  per  Lord  Denman,  C.J., 
Aspdin  V.  Amtin  (1844),  5  Q.  B.  671  at  p.  683. 

**  There  can  be  no  question  that  a  récital  in  a  deed  may  amount 
to  a  covenant,  but  it  must  be  plaîn  upon  the  whole  deed  that  it  was 
so  intended  :  *'  per  Sullivan,  M.R.,  Borrowes  v.  Boiroiccs  (1872), 
Ir.  R.  6  Eq.  364  at  p.  378. 

''  There  is  another  rule  that  the  récital  of  an  agreement  does  not 
create  a  covenant  where  there  is  an  express  covenant  to  be  found 
in  the  witnessing  part  relating  to  the  same  subject  matter  :  ''  per 
Jessel,  M.R.,  Datées  v.  Tredwell  (1881),  18  Ch.  D.  354  at  p.  359. 

A  récital  that  something  is  intended  to  be  done  amounts  to  a 
covenant  to  do  that  thing,  and  a  récital  of  a  state  of  facts  amounts 
to  a  covenant  that  that  state  of  facts  exists. 

Where  the  condition  of  a  bond  conlained  a  récital  that  the  Exami)ies. 
plaintiff  had  covenanted  with  the  défendant  that  it  should  be  lawf ul 
for  the  défendant  to  eut  wood  for  fire-bote  without  making  waste  or 
cutting  more  than  necessary,  and  the  condition  was  to  perform  ail 
covenants  and  agreements,  it  was  held,  in  an  action  by  the  plaintiff 
against  the  défendant  for  waste  in  felling  wood,  that  the  défendant 
was  bound  :  Sterinson^s  Case  (1587),  1  Léon.  324,  pi.  457  ;  12 
East,  182,  n. 

Récital  in  a  deed  poil  by  A.  that  he  was  possessed  of  certain 
lands  for  a  certain  term  of  years,  and  that  by  good  and  lawful  con- 
veyance  he  assigned  the  same  to  B.,  with  divers  covenants,  articles, 
nnd  agreements  in  the  said  deed  contained  which  are  or  ought  to 
be  performed  on  his  part  ;  and  the  condition  of  the  deed  poil  was 
to  perform,  &c.  Held,  that,  unless  A.  had  that  interest,  the  con- 
dition was  broken  :  Severn  and  Clerk's  Case  (1588),  1  Léon.  122. 
See  Rawle  on  Covenants,  479. 

Récital  in  a  lease  of  a  mine,  that  before  the  sealing  of  the  indenture 
it  was  agreed  that  the  plaintiff  should  hâve  the  third  part  of  the 
coals  digged.  Held,  to  amount  to  a  covenant  to  render  them  :  Bar- 
foot  V.  Frestcell  (1676),  3  Keb.  465. 

Récital  in  marriage  articles  of  an  agreement  to  levy  a  fine.  Held, 
lo  amount  to  a  covenant  to  levy  a  fine  :  Hollis  v.  Cair  (1676),  Freem. 
Ch.  3  ;  2  Mod.  86;  3  Swan.  638. 

Récital  in  marriage  articles,  that  the  défendant  was  to  pay  to  the 
plaintiff  1,000/.  for  the  marriage  portion  of  the  wife.  Held,  to 
amount  to  a  covenant  to  pay  that  sum  :  Graves  v.  UTiite  (1680), 
Freem.  Ch.  57. 

Récital  in  a  partnership  deed,  executed  on  the  retirement  of  one 
jmrtner, of  an  agreement,  "that the  debts and  crédits  of  the  retiring 
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partner  shall  be  received  and  paid  by  the  continuing  partners/' 
Held,  to  amount  to  a  covenant  by  the  continuing  partners  to  pay 
the  debts  of  the  retiring  partner  :  Saltoun  v,  Houstoun  (1824),  1 
Bing.  438. 

Récital  in  a  lease  of  an  agreement  by  the  lesaee  with  the  lessor 
and  other  parties  for  pulling  down  an  old  mill  and  building  another 
of  larger  dimensions,  foUowed  by  a  covenant  to  keep  such  new  mill, 
and  leave  it  at  the  end  of  the  term,  in  repair.  Hcld,  that  there  was 
an  implied  covenant  to  build  it  :  Sampson  v.  Easterby  (1830),  9 
B.  &  C.  605  ;  6  Bing.  644. 

Récital  that  défendant  had  agreed  to  pay  off  certain  mortgages 
and  debts  of  W.,  and  covenant  by  défendant  to  save  harmless  and 
indemnify  against  the  payment  of  the  said  debts.  Held,  to  amounfc 
to  a  covenant  to  pay  the  debts  as  well  as  to  indemnify  :  Carr  v. 
lioberts  (1833),  5  B.  &  Ad.  78. 

Récital  in  a  mortgage,  that  it  had  been  agreed  between  the 
mortgagor  and  mortgagee  that  the  mortgagee  should  be  at  liberty 
to  sign  judgment  in  an  action  commenced  against  the  mortgagor, 
"but  that  no  exécution  shall  issue  thereon  until  this  présent 
security  be  realised.'*  Held,  to  amount  to  a  covenant  by  the 
mortgagee  not  to  issue  exécution  till  the  réalisation  of  the  security: 
Farrail  v.  Hilditch  (1859),  5  C.  B.  N.  S.  840. 

In  a  marriage  settlement  there  was  a  récital  that  the  wife*s  father 
was  désirons  to  give  his  daughter  as  a  marriage  portion  such  sam 
or  child*8  share  as  he  raight  be  entitled  to  dispose  of  ;  and  the 
intended  husband,  who  had  power  to  jointure  to  the  amount  of  10 
per  cent,  on  the  fortune  which  he  should  receive  with  his  wife,  in 
considération  of  the  marriage  and  of  the  portion  agreed  to  be  paid 
as  thereinbefore  stated,  appointed  a  jointure  of  500/.  a  year,  which 
was  also  collaterally  secured  on  other  lands  not  subject  to  the  power. 
Held,  that  the  récital  amounted  to  an  absolute  covenant  by  the 
father  that  his  daughter  should  hâve  on  his  death  a  share  of  his 
Personal  estate  equal  to  that  of  each  of  his  other  children  :  Duckett 
V.  Gordon  (1860),  11  Ir.  Ch.  R.  181. 

Récital  in  a  creditors'  deed  that  the  debtor  had  agreed  to  pay 
a  certain  composition  on  his  debts,  followed  by  a  release  by  the 
creditors.  Held,  to  amount  to  a  covenant  to  pay  the  composition: 
Lay  V.  Mottram  (1865),  19  C.  B.  N.  S.  479. 

A  deed  of  mutual  covenants,  executed  by  purchasers  on  purchase 
of  plots  on  a  buildirrg  estate,  and  also  executed  by  the  vendors,  con- 
tained  a  récital  that  it  was  intended  to  be  a  part  of  ail  future  con- 
tracts  for  sale  of  the  plots  that  the  several  purchasers  should  exécute 


Digitized  by 


Google 


covenant  to 
pay. 


ADMISSION   OF   DEBT   IS   COVENANT  ÏO   PAY.  491 

the  deed  and  be  bound  by  the  stipulations  contained  in  it.  Held, 
that  such  récital  was  a  covenant  by  the  vendors  not  to  sell  the 
imsold  plots  on  other  conditions.  **  A  statement  of  a  binding  inten- 
tion on  the  part  of  the  vendors  .  .  .  is  as  good  a  covenant  as  could 
be  made  by  the  most  formai  words:"  per  Kay,  J.,  Mackenzie  v. 
Childers  (1889),  48  Ch.  D.  265  at  p.  275. 

Becital  in  a  séparation  deed  that  the  husband  and  wife  had 
agreed  to  live  apart.  Hehi,  that  a  covenant  by  the  wife  to  live 
apart  ought  to  be  implied  :  Re  Weston,  Davies  v.  Tagart,  [1900] 
2  Ch.  164. 

A  mère  admission  of  a  debt  by  a  récital  (even  in  a  Admission  of 
deed  poil:  Turner  v.  Wardle  (1834),  7  Sim.  80),  where  recitai'^is 
the  récital  has  no  other  object,  implies  a  covenant  for 
payment:  Brice  v.  Carre  or  Curr  (1662),  1  Lev.  47;  1 
Keb.  155;  per  Romilly,  M.E.,  Mairyat  v.  Marri/at 
(1860),  28  Beav.  224  at  p.  226  ;  per  Lord  Caims,  b., 
Isaacson  v.  Harwood  (1868),  L.  R  3  Ch.  225  at 
p.  228  ;  and  per  Malins,  V.-C,  Jackson  v.  N.  E.  Ry. 
Co.  (1877),  7  Ch.  D.  573  at  p.  583. 

But  such  a  récital  does  not  so  operate  where  it  is  made  for  some  Uniess  made 
other  purpose  ;  e.g.,  to  show  what  is  intended  to  be  secured  by  the  pu^^*^®^ 
deed.  Accordingly,  récitals  that  a  dobt  is  due,  in  the  transfer  of  a 
mortgage:  Courtney  v.  Taylor  (1848),  6  M.  &  Gr.  851;  or  in  an 
assignment  for  the  benefit  of  creditors:  lien  v.  Elives  (1854),  3 
Drew.  25  ;  or  in  an  assignment  for  the  benefit  of  a  single  créditer  : 
Stone  V.  Van  Heythuysen  (1854),  Kay,  721  ;  or  in  a  mortgage  to  secure 
the  debt  :  Mari-yat  v.  Maiiyat  (1860),  28  Beav.  224  ;  Isackcson  v. 
Harwood  (1868),  L.  K.  3  Ch.  225  ;  or  in  a  conveyance  in  trust  to 
secure  it  :  Jackson  v.  N.  E.  Ry.  Co.  (1877),  7  Ch.  D.  573  ;  were  held 
not  to  turn  the  debt  into  a  specialty. 

In  Cheslyn  v.  Dalhy  (1840),  4  Y.  &  C.  Ex.  288,  the  récital  was 
taken  to  amount  to  a  covenant  to  pay,  although  it  had  another 
objecfr  also. 

If  the  récital  be  followed  by  an  agreement  under  seal  to  exécute 
a  mortgage  **  including  ail  powers,  covenants,  and  clauses  incidental 
and  necessary  thereto,"  the  debt  is  a  specialty  :  Saimders  v. 
MUsojne  (1866),  L.  R.  2  Eq.  673. 

Where  a  deed  of  assignment  contained  a  récital  of  an  agreement 
for  the  transfer  of  certain  property   "  for  the  sum  of   1,000Z.,'' 
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It  is  hereby 
agreed  and 
declared, 
foUowed  by 
statement 
that  one  is 
to  act,  is  a 
covenant  by 
that  one  only. 


Covenants  arc 
only  imnlied 
where  tne 
deed  would 
otherwise  be 
inoperative. 


followed  by  tbe  usual  acknowledgmeut  of  tbe  receipt  of  the  1,000{.^ 
wbich,  bowever,  was  not  in  fact  paid,  it  was  beld  tbat  no  covenant 
to  pay  tbe  1,000/.  could  be  implied  in  the  face  of  the  acknowledg- 
ment:  Morgan*  s  Patent  Anchor  Co.  v.  Morgan  (1877),  85  L.  T.  811. 
Ampblett,  B.,  at  p.  813,  said  :  **  Tbe  question  is  wbether,  as  tbe  deed 
stands,  a  court  of  law  can  say  tbat  there  is  by  implication  a  cove- 
nant to  pay  a  certain  sum  of  money,  when  tbe  same  deed  says  that 
the  money  bas  been  already  paid.    I  do  not  thmk  that  it  can." 

Where,  in  a  clause  commencing  "  it  is  hereby  agreed 
and  declared,''  it  is  stated  that  a  person,  party  to  the 
deed,  is  to  do  a  thing,  the  only  covenant  is  by  such 
person. 

''  It  appears  to  me  tbat  in  effect  the  words  '  it  is  hereby  agreed 
and  declared  '  operate  thus  :  they  operate  to  show  that  what  is 
comprised  in  tbe  clause  of  which  thèse  words  are  tbe  commence- 
ment, is  what  ail  parties  intend  and  agrée  shall  be  done  ;  and 
whatever  you  find  in  the  clause  is  agreed  to  be  done  by  any  given 
party,  it  is  an  agreement  that  that  party  is  to  do  it  ;  but  the  party 
viho  is  to  do  the  thing  is  the  person  who  is  alone  bound  to  pèrform 
lliat  agreement:  '*  per  Kindersley,  V.-C,  Ramsden  v.  Smith  (1854), 
2  Drew.  298  at  pp.  307,  308. 

**  Tbe  rule  is  tbat  where  you  bave  such  words  as  *  it  is  hereby 
ngreed  and  declared  between  and  by  the  parties  to  thèse  présents  ' 
tbat  some  one  will  do  an  act  or  make  a  payment,  and  that  some 
one  is  a  party  to  tbe  deed,  it  is  a  covenant  by  him  witb  the  others, 
not  a  covenant  by  ail  of  them.  Ânything  more  absurd  than  to  hold 
it  was  a  covenant  by  ail  of  them  could  not  be  imagined  :  "  per 
Jessel,  M.R.,  Daices  v.  Tredwell  (1881),  18  Ch.  D.  354  at  p.  359. 

The  Court  will  imply  a  covenant,  where  the  deed 
woidd  be  inoperative  unless  such  covenant  is  implied, 
but  not  otherwise. 

**  The  doctrine  [as  to  implied  agreements]  which  is  to  be  collected 
from  tbe  cases,  is  involved  in  much  difl&culty.  It  is  not  always 
possible  to  see  what  is  and  what  is  not  sufficient  to  raise  an  implied 
agreement.  Tbis,  however,  is  a  plain,  intelligible,  sensible,  and 
settled  rule  tbat,  wbereas  you  ought  never  to  imply  a  covenant 
against  the  intention  of  tbe  parties,  so  it  goes  further,  and  you 
ought  not  to  imi)ly  an  agreement  unless,  in  tbe  fair  and  bonest 
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construction  of  the  deed,  it  appears  that  it  was  the  intention  of  the 
parties,  or  unless  it  is  absolutely  necessary,  to  imply  it  ;  and  when 
it  is  said  y  ou  ought  not  to  imply  a  covenant  unless  it  is  neceseary, 
that  raust  be  taken  to  mean  when  it  is  necessary,  in  order  to  carry 
into  effect  the  intention  of  the  parties,  that  it  should  be  implied  ; 
and  that  means,  not  the  intention  of  the  parties  merely  that  pay- 
ment  should  be  made,  but  their  intention  that  the  deed  should 
operate  by  way  of  agreement  to  pay:"  per  Kindersiey,  V.-C,  Iven  v, 
Elwes  (1854),  3  Drew.  25  at  p.  84. 

**The  parties  hâve  entered  into  a  contract  to  do  certain  things 
upon  the  assumption  that  certain  necessary  assents  would  ôrst  be 
obtained  ;  but  there  is  no  provision,  express  or  implied,  to  show 
that  either  of  them  took  upon  themselves  the  accomplishment  of 
that  preliminary  step.  That  being  so,  it  is  not  compétent  to  the 
Court  to  make  a  contract  for  the  parties  which  they  hâve  not 
thought  fit  to  make  for  themselves  or  to  import  a  covenant  which 
does  not  arise  by  fair  and  necessary  implication  from  the  language 
they  hâve  used  :  "  per  Cockburn,  C.J.,  Synith  v.  Mayor,  dc.^  of  Harivich 
(1867),  2  C.  B.  N.  S.  651  at  p.  669. 

"  I  hâve  for  a  long  time  understood  that  rule  "  {i,e.,  as  to  implying 
covenants)  **  to  be  that  the  Court  has  no  right  to  imply  in  a  written 
contract  any  such  stipulation,  unless,  on  considering  the  terms  of 
the  contract  in  a  reasonable  and  business  manner,  an  implication 
necessarily  arises  that  the  parties  must  hâve  intended  that  the 
snggested  stipulation  should  exist.  It  is  not  enough  to  say  that  it 
would  be  a  reasonable  thing  to  make  such  an  implication.  It  must 
be  a  necessary  implication  in  the  sensé  that  I  hâve  mentioned:" 
per  Lord  Esher,  M.R.,  Hamlyn  v.  Wood  [1891]  2  Q.  B.  488  at  p.  491. 
**  I  agrée  with  the  rule  as  laid  down  by  the  Master  of  the  Rolls,  viz., 
that  the  Court  ought  not  to  imply  a  term  in  a  contract,  unless  there 
arises  from  the  language  of  the  contract  itself ,  and  the  circumstances 
under  which  it  is  entered  into,  such  an  inference  that  the  parties 
must  hâve  intended  the  stipulation  in  question,  that  the  Court  is 
necessarily  driven  to  the  conclusion  that  it  must  be  implied.  To 
state  the  rule  in  any  wider  terms  would  be  going,  I  think, 
beyond  what  is  justifiable  in  principle:"  per  Kay,  L.J.,  Ibid.,  at 
p.  494. 

In  the  following  cases  on  the  construction  of  the  whole  deed  a  Covenant  im- 

.  .        t.    1  plied  from 

covenant  was  implied.  whoie  deed. 

By  deed  it  was  agreed  between  À.  and  B.  '*  that  A.  shall  give  7752. 
to  B.  for  his  lands,  &c.,  the  money  to  be  paid  before  midsummer." 
Heldf  that  the  words  amounted  to  a  covenant  by  B.  to  convey  the 
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lands,  &c.:  Povdage  v.  Cole  (1670),  1  Wms.  Saund.  819  1  (éd.  1871, 
vol.  1,  p.  548). 

Agreement  in  a  charter-party  thafc  "  forty  days  shall  be  allowed 
for  unloading  and  loading  again."  Held,  that  a  covencknt  not  to 
detain  the  ship  more  than  forty  days  for  loading  must  be  împlied  : 
liandall  v.  Lynch  (1810),  12  East,  179. 

Covenant  by  a  lessee  that  he  would,  at  ail  times  and  seasons  of 
burning  lime,  supply  tbe  lessor  and  bis  tenants  witb  lime  at  a 
certain  price  and  for  certain  purposes.  Held,  to  imply  a  covenant 
by  him  to  burn  lime  at  ail  such  seasons  :  Shretvshtwy  v.  Gould  (1819), 
2  B.  &  Aid.  487. 

Covenant  in  a  lease  tbat  the  tenant  should  fold  '*  bis  flock  of 
sheep  wbicb  be  sbould  keep  on   the  demised  premises."     Heli, 
^  that  this  amounted  to  a  covenant  to  keep  a  flock  of  sheep  on  the 

premises  :  Wehh  v.  PUimmer  (1819),  2  B.  &  Aid.  746. 

Covenant  by  plaintiff  to  supply  350,000  sleepers  **  as  and  when 
and  in  such  quantities  as  the  engineer  should  require,"  and 
covenant  by  défendants  to  pay  for  sleepers  hereinbefore  contractée! 
to  be  supplied.  Held,  to  amount  to  a  covenant  to  take  the  whole 
number  of  sleepers  :  Great  Noi'thern  Hailway  v.  Hairison  (1852),  1*2 
C.  B.  576. 

Spécification  that  contracter  will  be  required  to  sink  the  well,  &c., 
to  a  depth  of  120  feet,  &c.,  after  which  the  company  will  undertake 
the  érection  of  the  permanent  engine  and  permit  the  pumping  to  be 
performed  by  it.  Held,  that  there  was  a  covenant  by  the  company 
to  erect  the  engine:  Knight  v.  Gvavesend,  éc,  Co.  (1857),  2 
H.  &  N.  6. 

Grant  of  an  annuity  to  commence  on  grantor's  death  and  charge 
on  lands  of  which  grantor  was  in  fact  only  tenant  for  life,  covenant 
by  grantor  tbat  if  annuity  became  in  arrear  annuitant  might 
distrain.  Held,  in  D.  P.  (Lord  St.  Leonards  disa.)  that  grantor*8 
estate  was  liable  in  covenant  for  payment  of  *the  annuity  :  Mofiy- 
penny  v.  Monypenny  (1861),  9  H.  L.  C.  114. 

Agreement  for  sale  of  médical  practice  ;  payment  to  be  by  means 
of  profits  earned  during  four  years.  Held,  to  imply  an  agreement 
by  the  purchaser  that  he  would  not  by  bis  wilful  acts  or  default 
prevent  the  receipt  of  earnings  :  Macintyre  v.  Belcher  (1863),  14 
C.  B.  N.  S.  654. 

Agreement  for  sale  of  business,  the  purchase-money  to  be  payable 
by  instalments  contingent  on  the  amount  of  the  profits  of  the  busi- 
ness. Held,  that,  as  the  amount  of  purchase-money  depended  on 
the  profits  of  the  business,  there  was  an  implied  covenant  by  the 
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purchasers  to  carry  it  on  :  Telegraph  Despatch  and  Intelligence  Co. 
V.  McLean  (1873),  L.  E.  8  Ch.  658. 

Agreement  by  plaintiff  to  act  as  musical  director  of  the  défen- 
dants' théâtre  for  three  years,  upon  certain  terms  as  to  salary,  with 
a  provision  that  his  name  should  be  announced  in  certain  news- 
papers  and  on  bills  and  programmes.  There  was  no  express 
stipulation  in  the  agreement  that  the  défendants  would  employ  the 
plaintiff  as  condUctor,  but  it  appeared  in  évidence  that  the  most 
important  duty  of  a  musical  director  is  to  conduct  the  orchestra. 
Held^  to  imply  a  covenant  by  the  défendants  to  employ  plaintiff  in 
that  capacity,  and  not  merely  to  pay  him  a  salary:  Bunning  v.Lyric 
Théâtre,  Ltd.  (1894),  71  L.  T.  396  ;  cf.  Tumer  v.  Smvdon,  [1901] 
2  K.  B.  663. 

Agreement  by  wholesale  dealers  that  for  a  period  of  four  years 
they  would  distribute  among  their  custojners,  the  retailers,  by  way 
of  bonus,  a  proportion  of  the  annual  profits.  Held,  that  it  was  an 
împlied  term  that  they  would  carry  on  business  for  the  full  period 
of  four  years,  and  would  not  during  that  period  do  any  act  disabling 
themselves  from  eaming  profits:  Ogdens,  Ltd.  v.  Nelson,  [1903] 
2  K.  B.  287  ;    [1904]  2  K.  B.  410  ;  [1905]  A.  C.  109. 

In  the  foUowing  cases  on  the  construction  of  the  whole  deed  no  Covenant  not 

,  .        , .   j  implied  from 

covenant  was  implied.  -    whole  deed. 

The  plaintiff  covenanted  with  the  défendant  that  D.  should  for 
five  years  from  that  date  serve  the  défendant  in  the  art  of  a  surgeon 
dentist,  and  attend  for  nine  hours  each  day  ;  and  the  défendant  in 
considération  of  the  services  to  be  done  by  D.,  covenanted  with  the 
plaintiff  that  the  défendant  would  during  the  five  years,  in  case  D. 
should  faithfuUy  perform  his  part  of  the  agreement,  particularly  as 
to  the  nine  hours,  but  not  otherwise,  pay  to  D.  certain  weekly  sums. 
D.  remained  for  some  time  in  the  defendant*s  service  and  faithfully 
performed  his  part  of  the  agreement,  but  défendant  during  the  term 
dismissed  D.  Held,  that  there  was  no  implied  covenant  that  the 
défendant  would  allow  D.  to  serve  him  during  the  whole  of  the 
term  :  Dunn  v.  Sayles  (1844),  5  Q.  B.  685. 

The  plaintiff  conveyed  two  pièces  of  land  to  a  railway  company, 
Bubject  to  the  performance  by  tbem  of  certain  agreements  therein 
recited,  being  to  the  same  effect  as  tbe  covenants  contained  in  the 
deed  hereinafter  stated,  and  one  of  the  pièces  of  land  was  described 
as  "  a  slip  of  land  then  being  intended  to  be  formed  into  a  new 
course  for  the  river  Beult  ;*'  and  by  deed  of  even  date  the  company 
covenanted  with  the  plaintiff  to  make  a  new  bridge  over  the  intended 
new  eut  for  the  use  of  the  plaintiff  within  three  months  after  the 


Digitized  by 


Google 


496  œ VENANTS   NOT   IMPLIED. 

permanent  rails  of  the  railway  should  be  laid  down  ;  and  after  tlie 
same  should  be  completed,  to  reconvey  to  the  plaintiff  the  slip  (»f 
land  which  should  form  the  new  course  of  the  river  Beult,  so  far  as 
the  same  should  be  diverted  ;  and  aiso  to  fill  np  and  level  the  then 
existing  course  of  the  river  Beult  so  far  as  the  same  should  hâve 
been  diverted.  Heldy  that  there  was  no  implied  covenant  to  make 
a  new  eut  and  divert  the  stream  :  Rashleighv.  South  Eastejn  RaUway 
Co.  (1851),  10  C.  B.  612. 

Lease  of  coal  mines.  Covenant  by  lessees  to  bring  to  bank  ai 
some  of  the  pits  of  the  mine  (being  pits  from  which  the  coal  should 
not  be  worked  by  out-stroke)  ail  manure  arising  in  the  mine.  HeU, 
that  no  covenant  could  be  implied  binding  the  lessees  to  sink  a  pit 
on  the  land:  James v.Cochrane  (1853),  7  Exch.l70,on  app.  8  Exch. 
556. 

By  deed,  A.  and  B.,  who  were  partners,  assîgned  to  the  plaintiffa 
ail  the  partnership  stock,  debts,  and  sums  of  money,  and  ail  other 
the  Personal  estate  and  effects  and  property  of  them  as  such  partners. 
At  the  date  of  the  deed,  A.  was  indebted  to  the  partnership.  Hehl, 
that  there  was  no  implied  covenant  by  A.  to  pay  to  the  plaintîffs  tlie 
sums  due  from  him  to  the  partnership:  Aulton  v.  Atkins  (1856), 
18  C.  B.  249. 

By  deed  a  corporation  agreed  with  a  contractor  that  he  should 
make  certain  works,  which  the  corporation  were  empowered  by  Act 
of  Parliament  to  make,  at  a  certain  price,  subject  to  tlie  following 
provisions,  namely  {inter  alia)  **  that  the  assent  of  the  Commissionei*s 
of  Woods  and  Forests  shall  be  given  to  the  said  Mayor,  &c.,  to  carry 
out  the  said  works  so  far  as  the  same  affect  the  land  or  soil  of  the 
Crown."  Held,  that  no  covenant  was  implied  on  the  part  of  tlie 
corporation  to  obtain  the  assent  of  the  Commissioners  :  Smith  t. 
yfayor,  de,  of  Harwich  (1857),  2  C.  B.  N.  S.  651. 

A.  effected  a  policy  on  liis  own  life,  by  the  terms  of  which  policy 
certain  funds  only,  in  exonération  of  the  shareholders,  were  liable 
to  answer  claims  on  the  company.  The  company  ceased  to  carry 
on  business.  Held,  in  an  action  by  the  insured,  that  there  was  no 
implied  covenant  by  the  company  to  continue  to  carry  on  the 
business  :  Kiiig  v.  Accumulative  Assurance  Co,  (1857),  3  C.  B.  N.  S.  151. 

A  deed  of  arrangement  under  which  a  landowner  agreed  that 
certain  refuse  should  be  allowed  to  go  upon  his  land,  he  receivîng 
for  his  own  use  the  refuse  "  which  may  from  time  to  time  be  found  '' 
on  the  land.  Held,  that  there  was  no  covenant  compelling  the 
owner  of  the  refuse  to  send  it  on  to  the  land  :  Sharp  v.  Waterhotts^ 
(1857),  7  El.  &  Bl.  816. 
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Contract  to  carry  mails,  the  Âdmiralty  Gommissioners  agreeing 
that  they  would  pay  ont  of  moneys  to  be  provided  by  Parliament  by 
quarterly  payments.  Held,  that  thére  was  no  contract  by  the  Com- 
missioners  to  employ  the  contractor:  Churchward  v.  Reg.  (1865), 
L.  E.  1  Q.  B.  173. 

The  plaintiffs  leased  a  coal-mine  to  the  défendants  at  a  minimam 
rent,  to  be  increased  in  case  there  should  be  pits  sunk  on  the 
estate,  and  the  lessees  covenanted  to  work  the  mine  aninterruptedly, 
efiBciently  and  regularly,  according  to  the  usual  or  most  improved 
practice.  Held,  that  the  lessees,  who  worked  the  mine  by  out-stroke, 
were  not  bound  to  sink  pits,  though  that  might  be  the  most  efficient 
way  of  working  :  Wheatley  v.  Westminstei'  Bi-yinbo  Coal  Co.  (1869), 
L.  E.  9  Eq.  538. 

Agreement  to  employ  A.  as  sole  agent,  at  a  particular  place, 
of  a  colliery  for  seven  years,  and  agreement  by  A.  to  act  in  the 
coUiery  business  for  no  other  principal  at  that  place.  Held,  that 
there  was  no  implied  covenant  by  the  employer  that  the  business 
should  be  carried  on  during  the  seven  years  :  Rhodes  v.  Foitvood 
(1876),1  Ap.  Ca.  256. 

Assignment  of  patent,  covenant  by  assignées  to  pay  royalties  for 
articles  sold  under  patent  "  while  subsisting."  Held,  that  a  cove- 
nant to  keep  the  patent  on  foot  could  not  be  implied*:  Re  Railway 
and  Electric  Appliances  Co.  (1888),  38  Ch.  D.  597. 

Agreement  by  défendants  to  sell  to  plaintiffs,  and  agreement  by 
plaintiffs  to  take,  ail  the  grains  made  by  the  défendants  for  ten  years. 
Held,  that  a  covenant  by  défendants  not  by  voluntary  act  to  pre- 
vent  themselves  from  continuing  to  supply  grains,  could  not  be 
implied  :  Hamlyn  v.  Wood,  [1891]  2  Q.  B.  488. 

To  this  class  of  case  may  be  referred  the  cases  in  which  it  bas  Assignment 
been  held  that  an  assignment  contains  an  implied  covenant  by  the  j,™^e^an? 
fiBsignor  not  to  do  anything  to  prevent  the  assignée  from  having 
the  full  benefit  of  the  assignment,  or  in  other  words,  not  to  derogate 
from  his  grant. 

A.  "  sells,  assigns,  and  transfers  "  to  B.  a  debt  due  to  A.  from  C. 
Held,  that  thèse  words  amounted  to  a  covenant  by  A.  not  to  prevent 
B.  from  receiving  the  debt:  Deering  v.  Fairington  (1675),  1  Mod. 
113  ;  3  Keb.  304;  Freem.  K.  B.  368. 

Assignment  of  an  apprentice  is  a  good  covenant  by  the  first 
master  with  the  second,  that  he  shall  serve  his  time  with  him, 
though  it  is  not  an  assignment  by  way  of  interest  :  Caister  v.  Ecclcs 
(1702),  1  Ld.  Eaym.  683. 

Assignment  of  ail  the  assigneras  interest  in  a  patent  medîeine. 

E.D.  32 
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Covenanto 
implied  in 
law  by  words 
or  relation- 
ship. 


*•  Démise.'* 


'Dedi: 


»*Give.»' 
"  Grant/' 


HeLd,  to  imply  a  covenant  that  he  would  not  sell,  or  engage 
with  others  in  selling,  the  same:  Seddon  v.  Senate  (1810),  18 
East,  63. 

A,  and  B.  as  co-partners  assigned  to  C.  the  stock-in-trade  of,  and 
the  dehts  due  to,  the  partnership  ;  at  the  date  of  the  assignment 
a  hill  ot  exchange  belonging  to  the  partnership  was  payable  to  the 
order  of  A.  ;  afterwards  he  made  default  in  transferring  it  to  C. 
and  incapacitated  himself  from  doing  so.  Held,  that  there  was  an 
implied  covenant  by  A.  not  to  do  anything  in  dérogation  of  his  own 
grant,  and  that  he  had  therefore  committed  a  breach  of  covenant  : 
Aulton  V.  Atkins  (1856),  18  C.  B.  249. 

An  assignment  of  debts,  with  power  to  sue  in  name  of  assigner, 
implies  a  covenant  not  to  do  anything  in  dérogation  of  the  assign- 
ment, which  is  broken  by  the  assigner  ordering  a  debtor  who  had 
been  taken  into  custody  to  be  discharged  :  Oerard  v.  Lewis  (1867), 
L.  E.  2  C.  P.  305. 

There  are,  moreover,  certain  covenants  implied  in  law  by  the  use 
of  certain  words,  or  by  the  relationship  between  the  parties. 

"  A  covenant  in  law,  properly  speaking,  is  an  agreement  which 
the  law  infers  or  implies  from  the  use  of  certain  words  having  a 
known  légal  opération  in  the  création  of  an  estate  ;  so  that,  after 
they  hâve  had  their  primary  opération  in  creating  the  estate,  the 
law  gives  them  a  secondary  force,  by  implying  an  agreement  on  the 
part  of  the  grantor  to  protect  and  préserve  the  estate  so  by  those 
words  already  created  ;  as,  if  a  man  by  deed  démise  land  for  years, 
covenant  lies  upon  the  word  'démise,'  which  imports  or  makes  a 
covenant  in  law  for  quiet  enjoyment  ;  or,  if  he  grant  land  by  feoff- 
ment,  covenant  will  lie  upon  the  word  *  dedi  :  *  "  per  Curiam,  WiUiamt 
V.  BurreU  (1845),  1  C.  B.  402  at  p.  429. 

The  old  doctrine  as  to  the  covenants  arising  at  law  by  the  use  of 
the  words  "  give  "  and  **  grant  "  will  be  found  discussed  at  length 
by  Mr.  Butler,  Co.  Litt.  384  a,  note  (1);  but  thèse  words,  when  used 
in  a  deed  executed  after  the  Ist  October,  1845,  do  not  imply  any 
covenant,  except  so  far  as  they  may  do  so  by  virtue  of  some  statute  : 

8  &  9  Vict.  (1845)  c.  106,  s.  4.  The  exceptions  seem  to  be  the  words 
''grant,  bargain,  and  sell,"  in  bargains  and  sales  of  hereditaments 
in  Yorkshire  registered  under  6  Anne  (1707),  c.  35,  ss.  30  and  84, 
and  8  Geo.  II.  (1735)  c.  6,  s.  35,  which  Acts  are  repealed  by  the  York- 
shire Registries  Act,  1884  (47  &  48  Vict.  c.  54)  ;  amended  by  48 
Yict.  (1884)  c.  4;  the  word  "grant"  in  a  conveyance  by  the  pro- 
moters  of  an  undertaking  under  the  Lands  Clauses  Act,  1845  (8  à 

9  Vict.  c,  18),  s.  132,  which  opérâtes  as  express  covenants  for 
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title,  unless  limifced  by  express  covenant  ;  and  a  conveyance  by  a 
joint-stock  company  under  19  &  20  Vict.  (1856)  c.  47,  s.  46,  which 
is  to  imply  the  ordinary  covenants  for  title,  unless  the  implica- 
tion be  expressly  negatived.  The  covenants  "deemed  to  be 
included  "  in  certain  deeds  under  the  Conveyancing  and  Law  of 
Property  Act,  1881  (44  &  45  Vict.  c.  41),  s.  7,  do  not  arise  by  virtue 
of  the  Word  "  give  "  or  **  grant." 

The  mère  relationship  of  landlord  and  tenant  implies  a  covenant  Relationship 
for  quiet  enjoyment  :  Shep.  Touch.  165, 167  ;  Speucer's  Case  (1583),  ^dtenwit 
5  Eep.  16  a;  Nohes's  Case  (1598),  4  Rep.  80  b;  Style  y.  Hearimj  ^^^^fj^'l^^ 
(1606),  Cro.  Jac.  73  ;  Iggulden  v.  May  (1804),  9  Ves.  325  at  p.  330  ;  enfoymen^*^ 
Line  v.  Stephenson  (1838),  5  Bing.  N.  C.  183  ;  Hart  v.  Windsor 
(1843),  12  M.  &  W.  68  at  p.  85;  Baiidy  v.  Cartwright  (1853),  8 
Exch.  913  ;  Hall  v.  City  oj  London  Brewery  (1862),  2  B.  &  S.  737  ; 
Mostyn  v.  West  Mostyn  Coal  and  Iran  Co.  (1876),  1  C.  P.  D,  145  at 
p.  152;  Rohinson  v.  Kilvert  (1889),  41  Ch,  D.  88  at  p.  96;  Baynes 
dt  Co.  V.  Lloyd  é  Sons,  [1895]  1  Q.  B.  820  at  p.  825  ;  Budd-Scott 
V.  Daniel,  [1902]  2  K.  B.  351  ;  Jones  v.  Lavington,  [1903]  1  K.  B. 
253.     Probably  the  reason  of  this  is  that  originally  the  Courts 
would  not  recognise  the  tenant  as  having  any  estate  in  the  lands 
demised  and  would  not  reinstate  him  if  ejected,  and  they  con- 
sequently  gave  him  a  remedy  in  covenant,  as  otherwise  he  would 
hâve  been  without  remedy  if  ejected.     But  such  covenant  is  for  butoniyfor 
such  part  only  of  the  term  as  shall  elapse  while  the  lessor's  interest 
continues  :  Cheiny  and  Langley's  Case  (1589),  1  Léon.  179  ;  Sioan  v. 
Stranshani  and  Searles  (1567),  Dyer,  257  a;  Moore  74;  And.  12; 
Benl.  &  Dal.  150  ;  Adams  v,  Gïhney  (1830),  6  Bing.  656  ;  Penfold  v. 
Abbott  (1862),  32  L.  J.  Q.  B.  67  ;  Baynes  rf  Co.  v.  Lloyd  Jk  Sons, 
[1895]  2  Q.  B.  610  ;  and  does  not  cover  lawf ul  interruptions  by  a 
person  claiming  under  title  paramount  :  Jones  v.  iMvington,  [1903] 
1  K.  B.  255. 

The  Word  "démise  "  implies  further  a  covenant  for  title:  Holder  "Démise." 
v.  Taylor  (1614),  Hob.  12;  Fraser  v.  Skey  (1773),  2  Chit.  646; 
Burnett  v.  Lynch  (1826),  5  B.  &  C.  589  atp.  609;  Line  v.  Stephenson 
(1838),4  Bing.  N.  C.  678;  5  Bing.  N.  C.  183  ;  and  probably  "Iet,"or  'Lct." 
any  équivalent  word,  has  the  same  effect  :  Hart  v.  Windsor  (1843),  12 
M.  &  W.  68  at  p.  85  :  Mostyn  v.  West  Mostyn  Coal  and  Iron  Co. 
(1876),  1  C.  P.  D.  145  at  p.  152;  but  ail  thèse  cases  were  discussed 
in  Baynes  é  Co.  v.  Lloyd  é  Sons,  [1895]  2  Q.  B.  610,  by  Kay,  L.J., 
who  appears  to  doubt  whether  any  such  covenant  is  implied» 

The  covenant  implied  is  only  a  covenant  by  the  actual  lessor  : 
Smith  V.  Pocklington  (1831),  1  Cr.  &  Jer.  445,  where  it  was  held, 
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that  on  a  démise  by  A.,  the  légal  owner,  A.  and  B.,  an  équitable 
owner,  could  not  be  sued  in  covenant. 


Express  cove- 
nant excludes 
implication. 


Where  a  deed  contains  an  express  covenant,  no 
implication  of  any  other  covenant  on  the  same  subject- 
matter  can  be  raised. 


CoYcnant 
implied  by 
"démise" 
negatived  by 
express 
coTcnant. 


8oof  "grant.' 


Contract  to 
repair. 


The  implication  of  a  covenant  for  quiet  enjoyment  from  the  word 
*'  démise"  is  rebutted  by  an  express  covenant  for  quiet  enjoyment, 
even  if  it  be  restricted  :  Nokes's  Case  (1598),  4  Eep.  80,  see  this 
case  discussed:  Procter  v.  Johnson  (1610),  1  Buis.  2;  2  Brownl. 
&  G.  212;  Cro.  Eliz.  809;  Cro.  Jac.  233;  Yelv.  175;  Holder  v. 
Tayloi'  (1614),  Hob.  12;  Mernll  v.  Frame.  (1812),  4  Taunt.  329; 
Standard  v.  Foi'bes  (1837),  6  Ad.  &  El.  572;  Line  v.  Stephenson 
(1838),  4  Bing.  N.  C.  678;  5  Bing.  N.  C.  183;  6  Sco.  447;  7 
Sco.  69. 

The  implication  of  a  covenant  from  the  word  "  grant  "  was 
rebutted  by  an  express  covenant  in  Clarke  v.  Samson  (1748),  1 
Ves.  Sen.  100. 

No  implied  contract  to  repair  arises  out  of  the  relation  of  land- 
lord  and  tenant,  where  the  tenant  holds  under  an  express  contract 
which  provides  for  the  very  matter  :  per  Lord  Denman,  C.J., 
Standen  v.  Chrismas  (1847),  10  Q.  B.  135  at  p.  141. 


Agreement 
under  seal 
for  deed  to 
contain  a 
covenant  is  a 
covenant. 


An  agreement  xinder  seal  to  exécute  a  deed  which 
ought  to  contain  certain  covenants,  opérâtes  as  a  deed 
containing  such  covenants. 

A.,  being  indebted  to  B.,  on  simple  contract,  executed  a  deed 
whereby  he  charged  certain  property  with  the  payment  of  the  debt, 
and  agreed  to  exécute  such  a  mortgage  of  the  property,  with  "  ail 
powers,  covenants,  and  clauses  incidental  thereto,'*  as  B.  should 
require.  Held,  that  the  debt  was  converted  into  a  specialty,  on  the 
ground  that  the  mortgage  would  contain  a  covenant  for  the  pay- 
ment of  the  debt  :  Saunders  v.  Milsome  (1866),  L.  E.  2  Eq.  573. 

Agreement  by  deed  to  exécute  a  lease  which  should  contain  a 
covenant  to  keep  the  premises  in  good  and  substantial  repair,  and 
ail  other  usual  covenants,  and  the  lessee  covenanted  to  accept  the 
lease  and  exécute  a  counterpart.  Held,  in  an  action  by  the  lessor, 
that  sums  due  for  arrears  of  rent  and  dilapidations  were  specialty 
debts  :  Kidd  v.  Boone  (1871),  L.  K.  12  Eq.  89. 
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"  Ambîguous  words  in  a  covenant  are  to  be  taken  most  Ambiguous 
strongly  against  the  covenantor  "  :  per  Bayley,  J.,  Fowle  against 

V.   Welsh  (1822),  1  B.  &  C.  29  at  p.  35.  coveuantor. 

To  the  same  effect  are  dicta  :  per  Willes,  J.,  Ilvhei-y  v.  Jeiroisc 
(1786),  1  T.  E.  229  at  p.  234  ;  per  Lord  Kenyon,  C,  Barrett  v. 
Bedford  (1800),  8  T.  R.  602  at  p.  605  ;  per  Le  Blanc  and  Bayley, 
JJ.,  Love  V.  Pares  (1810),  13  East,  80  at  pp.  85,  86  ;  and  Barton  v. 
Fitzgerald  (1812),  15  East,  530  at  p.  546  ;  per  Bayley,  J.,  Skreicsbury 
V.  Goidd  (1819),  2  B.  &  Aid.  487  at  p.  494;  per  Holroyd,  J.,  Wehh  v. 
Plummer  (1819),  2  B.  &  Aid.  746  at  p.  751  ;  and  per  Eomilly,  M.E., 
Warde  v.  Warde  (1852),  16  Beav.  103  at  p.  105. 

But  this  rule  '*  must  be  qualified  by  the  observation  that  a  due 
regard  must  be  paid  to  the  intention  of  the  parties  as  coUected 
from  the  whole  context  of  the  instrument:"  per  Lord  Eldon,  C.J., 
Browning  v.  Wright  (1799),  2  Bos.  &  P.  13  at  p.  22  ;  per  Lord  EUen- 
borough,  C.J.,  Sicklemm^e  v.  Thistleton  (1817),  6  M.  &  S.  9  at  p.  12. 

An  exception  to  an  absolute  covenant  is  construed  strictly.  Exception  to 

Where  a  tenant  in  tail,  with  reversion  in  the  Queen,  covenanted  ^^^®°*^** 
against  the  acts  of  persons  except  the  Queen,  her  heirs  or  successors, 
existentihus  regibus  vel  reginis  Angliae,  an  éviction  by  a  patentée  of 
the  Queen  was  held  to  be  a  breach  of  the  covenant  :  Woodroff  v. 
Oreemcood  (1596),  Cro.  Eliz.  518. 

A  covenant  cannot  be  construed  by  the  interprétation  put  upon  Covenant  not 
it  by  the  parties:  Baynham  v.  Guy' s  Hospital  (1796),  3  Ves.  295;  ^y^^^^^^^^ 
Eaton  v.  Lyon  (1798),  3  Ves.  690;  Moore  v.  Foley  (1801),  6  Ves.  of  parties. 
282;  Iggidden  v.  May  (1807),  9  Ves.  325;  7  East,  237;  2  Bos.  & 
P.  N.  B.  449,  unless  it  is  contained  in  an  ancient  document,  as  to 
which  see  supra  Chapter  on  Ancient  Documents. 

If  there  is  a  personal  covenant,  foUowed  by  a  proviso  provîso 
that  the  covenantor  is  not  to  be  liable  iinder  the  covenant,  îjXuty"^ 
the  proviso  is   répugnant  and  void  :    Co.   Litt.  146  a  ;  nanris^oiâ 
Furnimll  v.  Coomhes  (1843),  5  Man.  &Gr.  736;  6  Scott,  î^^.^'f^i^s 
N.  K.  522  ;  but  where  the  proviso  limits  the  personal 
liability  under  the  covenant,  without  destroying  it,  the 
proviso  is  valid  :    Williams  v.  Hathaway  (1877),  6  Ch. 
D.  544. 

And   "no    évidence    could  exclude    personal    liability    in    the 
défendants,  if  the  written  document  itself  makes  them  liable:*' 
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ILLEGAL   CO VENANTS   ARE    VOIl). 


Where  there 
are  two 
remédies. 


Illégal  cove- 
nantK  are 
void;  if 
illégal  in 
part  are  only 
void  in  part, 
if  severable. 


Corenant 
with  penalty. 


per  Byles,  J.,  Kelnei*  v.  Baxter   (1866),  L.  K.  2   C.  P.  174  at 
p.  182. 

If  there  are  two  remédies  for  breach  of  the  covenant — as,  for 
instance,  injunction  and  damages — a  proviso  that  only  one  remedy 
shall  be  pursued  would  probably  be  good.  **  When  in  a  generall 
grant  the  law  doth  give  two  remédies  the  grantor  may  provide  that 
the  grantee  shall  not  use  one  of  them  and  leave  the  party  to  the 
other.  But  where  the  grantee  hath  but  one  remedy  then  that 
remedy  cannot  be  barred  by  any  proviso,  for  such  a  proviso 
should  be  répugnant  to  the  grant  ;  "  Co.  Litt.  146  a.  There  seems 
to  be  no  reason  why  this  principle  should  not  apply  to  covenants. 

If  a  covenant  is  illégal,  either  by  statute  or  common 
law,  it  is  void  ;  but  if  illégal  in  part  only,  it  is  only  void 
qud  the  part  that  is  illégal,  if  it  can  be  severed. 

**  The  gênerai  rule  is  that  where  you  cannot  sever  the  illégal  from 
the  légal  part  of  a  covenant  the  contract  is  altogether  void  ;  but 
where  you  can  sever  them,  whether  the  illegality  be  created  by 
statute  or  by  common  law,  you  may  reject  the  bad  part  and  retain 
the  good  :  "  per  Willes,  J.,  Pickering  v.  Ilfracomhe  RailicayCo.  (1868), 
L.  E.  8  C.  P.  235  at  p.  250,  cited  with  approvalby  Fry,  L  J.,  reading 
the  judgment  of  the  Court  (Lord  Esher,  M.E.,  Fry  and  Lopes, 
L  JJ.),  in  lie  Burdett,  Ex  parte  Byme  (1888),  20  Q.  B.  D.  310  at  p.  314, 
by  Chitty,  Z.,  Baker  v.  Hedgecock  (1888),  39  Ch.  D.  520  at  p.  522; 
and  by  Bigham,  J.,  Boyal  Exchange  Assurance  Coiyoration  v. 
Sjorforsakrings  Aktiebolaget  Vega,  [1901]  2  K.  B.  567  at  p.  573. 
Some  examples  of  this  rule  are  given  infra  in  the  Chapter  on 
Covenants  in  restraint  of  trade. 

In  many  cases  provisions  for  the  payment  of  a  penalty  or  of  a 
sum  for  liquidated  damages  if  an  act  be  omitted  or  done  are 
annexed  to  a  covenant  to  do  or  not  to  do  such  act:  in  such 
cases  the  question  arises  whether  the  covenant  to  do  or  not 
to  do  the  particular  act  is  to  be  construed  as  a  covenant  to  do 
or  not  to  do  that  act,  or  only  as  a  covenant  that,  if  the  act  be 
omitted  or  be  done  as  the  case  may  be,  the  penalty  or  liquidated 
damages  shall  be  paid  ;  in  other  words,  whether  spécifie  performance 
or  an  injunction  to  enforce  or  prevent  the  doing  of  the  act  can  be 
obtained,or  only  the  penalty  or  liquidated  damages  can  be  recovered  if 
it  be  omitted  or  done.  **  The  question  always  is,  What  is  the  con- 
tract ? — is  it  that  one  certain  act  shall  be  done,  with  a  sum  annexed 
whether  by  way  of  penalty  or  damages  to  secure  the  performance  of 
this  very  act  ?  or  is  it  that  one  of  two  things  shall  be  done  at  the 
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élection  of  tbe  party  who  bas  to  perform  the  contract,  namely,  the 
performance  of  the  act  or  the  payment  of  the  sum  of  money?" 
Fry  on  Spécifie  Performance  (4th  éd.),  p.  58.  The  rule  applicable 
to  the  question  may  be  stated  thus  : — 

If  there  be  a  covenant  with  a  penalty  or  liqnidated  when  a  cove- 
damages  to  be  paid   on  breach  of   the   covenant,  the  observance  of 
covenant  is  not  to  be  broken  ;  but  if  there  be  a  covenant,  ^ùred^by  a 
with  a  provision  that  it  is  not  to  be  broken  unless  on  Ee^rfom»d 
payment  of  a  penalty  or  damages,  the  covenant  may  be  sp^cîficaUy. 
broken  on  payment  of  the  penalty  or  damages. 

^'  There  are  three  classes  of  covenants  :  first,  covenants  not  to  do 
particular  acts,  ^ith  a  penalty  for  doing  them,  which  are  within  the 
statute  8  <&  9  Will.  III.  (1696)  c.  11  (which  provides  that  damages  for 
breach  must  be  determined  by  a  jury)  ;  secondly,  covenants  nofc 
to  do  an  act»  with  liquidated  damages  to  be  paid  if  the  act  is  donc, 
which  are  not  within  the  statute;  and  thirdly,  covenants  that 
an  act  shall  not  be  donc  unless  subject  to  a  certain  payment  :  "  per 
Bramwell,  B.,  Legh  v.  Lillie  (1860),  6  H.  &  N.  165  at  p.  171. 

^'  The  déclaration  sets  out  a  covenant  by  the  défendant  that  he 
will  not  sell  or  carry  away  from  the  demised  premises  any  manure, 
&c.y  without  the  consent  in  writing  of  the  plaintiff,  under  the 
increased  rent  of  lOL  for  every  ton  so  carried  away.  Now  there  are 
varions  forms  in  which  a  covenant  of  this  sort  may  be  expressed  ; 
a  man  may  covenant  simply  that  he  will  not  do  such  an  act,  or  that 
if  he  does  he  shall  pay  a  penalty,  or  that  if  he  does  any  such  act 
he  shall  pay  liquidated  damages.  Had  the  covenant  been  in  either 
of  thèse  forms,  it  would  hâve  been  substantially  a  covenant  not  to 
do  the  act,  with  a  subséquent  covenant  that  if  he  did  it  he  should 
pay  a  penalty  or  liquidated  damages.  But  the  covenant  in  this 
case  is  not  in  either  of  thèse  forms.  It  is  a  single  covenant,  not 
two  covenants,  that  the  covenantor  will  not  remove  manure, 
under  an  increased  rent  of  lOL  for  every  ton  carried  away.  The 
Word  *rent'  points  not  only  to  the  in  jury  to  the  covenantee, 
but  to  the  benefit  the  covenantor  may  dérive  from  doing  the  act 
which  is  prohibited.  It  is  on  that  ground,  amongst  other  reasons, 
that  I  think  that  the  meaning  is  that  the  covenantor  may  remove 
manure  if  he  chooses  to  pay  the  increased  rent:"  per  Wilde,  B., 
Legh  v.  LiUie  (1860),  6  H.  &  N.  165  at  p.  173. 

''  The  terms  of  the  lease  are,  that  the  party  will  not  do  the  act 
under  a  penalty  ;  therefore  it  is  a  covenant  against  doing  the  act, 
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SPEaFIC   PERFORMANCE   BECREED. 


Examples. 

Spécifie 

performance 

decreed. 


and  a  stipulation  that,  if  he  shall  do  it,  he  is  to  pay  a  particular 
suin  per  acre.  The  gênerai  rule  of  equity  is,  that  if  a  thing  be 
agreed  upon  to  be  done,  though  there  is  a  penalty  annexed  to 
secure  its  performance,  yet  the  very  thing  itself  most  be  done.  If 
a  man,  for  instance,  agrée  to  settle  an  estate  and  exécute  his  bond 
for  600/.,  as  a  security  for  the  performance  of  his  contract,  he  will 
not  be  allowed  to  pay  the  forfeit  of  his  bond  and  avoid  his  agrée- 
ment,  but  he  will  be  compelled  to  settle  the  estate  in  spécifie 
t>erformance  of  his  agreement.  80  if  a  man  covenant  to  abstain  from 
doing  a  certain  act,  and  agrée  that  if  he  do  it  he  will  pay  a  sum  of 
money,  it  would  seem  that  he  will  be  compelled  to  abstain  from 
doing  that  act,  and,  just  as  in  the  converse  case,  he  cannot  elect  to 
break  his  engagement  by  paying  for  his  violation  of  the  contraet. 
This  I  apprehend  is  the  gênerai  rule  of  equity.  It  is  so  laid  down 
by  Lord  Hardwicke  in  Hotvard  v.  Hopkyns  (1742),  2  Atk.  371,  and 
by  Lord  Thurlow  in  Sloman  v.  WoLter  (1784),  1  Bro.  C.  C.  418;  as 
far  as  relates  to  settlements,  the  rule  was  established  by  Chilliner  v. 
Chilliner  (1754),  2  Ves.  Sen.  528,  which  was  followed  in  the  very 
imperfectly  reported  case  of  Logan  v.  Wienholt  (1833),  1  Cl.  &  Fin. 
611,  and  also  in  Roper  v.  Bai-tholomew  (1823),  12  Pri.  797,  and 
again  in  Hardy  v.  Martin  (1783),  1  Cox,  26.  Now  from  ail  thèse 
cases  it  appears  that  the  question  for  the  Court  to  ascertain  is, 
whether  the  party  is  restricted  by  covenant  from  doing  the  par- 
ticular  act,  although  if  he  do  it  a  payment  is  reserved,  or  whether, 
according  to  the  true  construction  of  the  contract,  its  meaning  is, 
that  the  one  party  shall  hâve  a  right  to  do  the  act  on  payment 
of  what  is  agreed  upon  as  an  équivalent:"  per  Sugden,  C,  French 
V.  Macale  (1842),  2  Dr.  &  War.  269  at  p.  274. 

In  the  foUowing  cases  it  was  held  that  the  covenant  was  to  be 
performed  specifically. 

Covenants  in  restraint  of  trade:  Hardy  v.  Mai-tin  (1788),  1  Cox, 
26  ;  Barret  v.  Blagrave  (1800),  5  Ves.  555  ;  Clarkson  v.  Edge  (1868), 
33  Beav.  227  ;  Fox  v.  Scard  (1868),  33  Beav.  327  ;  Bird  v.  Lake  (1868), 

1  H.  &  M.  111;  Howard  v.  Woodicard  (1864),  34  L.  J.  Ch.  47; 
Gravely  v.  Barnard  (1874),  L.  E.  18  Eq.  518  ;  Jones  v.  Heacens 
(1877),  4  Ch.  D.  636;  Weston  v.  Managers  of  Metropolitan  District 
Asylum  (1882),  8  Q.  B.  D.  387  ;  9  Q.  B.  D.  404  ;  London  and  York- 
shire  Bank  v.  FHtt  (1887),  56  L.  J.  Ch.  987  ;  as  to  building,  Coles  v. 
Sims  (1854),  5  De  G.  M.  &  G.  1  (on  app.  from  Kay,  56,  where  the 
case  is  incorrectly  stated)  ;  to  grant  a  lease,  Butler  v.  Potcis  (1845), 

2  Coll.  156  ;  to  settle  land,  Nandike  v.  Wilkes  (1716),  Gilb.  Eq.Bep. 
114;    ChiUiner  v.  Chilliner   (1754),   2  Ves.  Sen.  528;  PrebbU  v. 
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Boghurst  (1818),  1  Swanst.  309;  Roper  v.  Bai-tholomew  (1823), 
12  Pri.  797;  to  leave  property  by  will,  Logan  v.  Wienholt  (1833), 
1  Cl.  &  Fin.  611  ;  7  Bl.  N.  S.  1  ;  to  pay  an  annuity  of  variable 
amount  as  part  of  a  family  arrangement,  Jeudwine  v.  Agate  (1829), 
3  Sim.  129  ;  not  to  "  burn  "  the  demised  premises,  French  v.  Macale 
(1842),  2  Dr.  &  War.  269;  1  Con.  &  L.  459. 

In  the  foUowing  cases  spécifie  performance  of  a  covenant,  the  Spécifie 
performance  of  which  was  secured  by  a  named  sum,  was  not  enforced.  refu^^"^^ 

Covenant  in  restraint  of  trade,  Sainter  v.  Ferguson  (1849),  1  Mac. 
&  Gor.  286  ;  Young  v.  Chalkley  (1867),  16  L.  T.  286  ;  to  renew  a 
lease,  Magrane  v.  Archbold  (1813),  1  Dow.  107  ;  not  to  plough 
pasture  land,  Woodward  v.  Gyles  (1690),  2  Vern.  119;  Rolfe  v. 
Peterson  (1772),  2  Br.  P.  C.  436. 

If  spécifie  performance  of  the  covenant  cannot  be  obtained,  a  Penalty  or 
further  question  arises  whether  the  sum  to  be  paid  for  breach  of  *i*»»*g^- 
the  covenant  is  a  penalty  or  is  liquidated  damages. 

Where  the  covenantee  sues  for  compensation  for  breach  of  such  Différence  as 
a  covenant,  (i.)  if  the  sum  named  is  held  to  be  a  penalty  he  will  r^^erabîe. 
recover  such  damages,  be  they  more  or  less  than  the  amount  of  the 
penalty,  as  he  bas  actually  sustained,  8  &  9  Will.  III.  (1696)  c.  11,  s.  8  ; 
but  (ii.)  if  the  sum  named  is  held  to  be  liquidated  damages,  he  will 
recover  that  sum  without  référence  to  the  damages  actually  sus- 
tained, as  in  this  case  the  parties  hâve  themselves  assessed  the 
damages:  see  Oainsford  v.  Griffith  (1668),  1  Wms.  Saund.  51 
(éd.  1871,  vol.  1,  p.  67). 

No  gênerai  rule  can  be  laid  down  as  to  whether  the  sum  named 
is  a  penalty  or  liquidated  damages  ;  it  can  only  be  stated  that — 

The  question  whether  a  sum  named  to  be  paid  on  Penalty  or 
non-performance  of  a  covenant  is  a  penalty,  or  liquidated  quStfo^n  of 
damages,  dépends  on  the  construction  of  the  whole  deed.  ^^^^^^^*^^^°- 

The  use  of  the  words  ** liquidated  damages"  or  ** penalty"  in  Wordsarenot 
describing  the  nature  of  the  payment,  is  not  conclusive  :  Kcmble  v.  ^"^  ^*^^* 
Fajren  (1829),  6  Bing.  141  ;  Gerrard  v.  O'ReiUy  (1843),  3  Dr.  & 
War.  414  ;  Dimech  v.  Cœ^lett  (1858),  12  Moore,  P.  C.  C.  199  ;  BettH 
V.  Burch  (1859),  4  H.  &  N.  506;  and  per  Fry,  J.,  Wallis  v.  Smith 
(1882),  21  Ch.  D.  243  at  p.  249  ;  and  in  the  following  cases  the 
sum  was  called  both  :  "  a  penalty  to  be  recovered  as  liquidated 
damages,"  Davies  v.  Penton  (1827),  6  B.  &  C.  216  ;  Boys  v.  Ancell 
(1889),  5  Bing.  N.  C.  390  (a  case  on   an  instrument  not  under 

il)  ;    '*  penalty  "    and    **  liquidated    damages  "    in    the    same 


sentence,  Legg  v.  Harlock  (1848),  12  Q.  B.  1015. 
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PENALTY  FOR  ONE  OF  SEVERAL  BREACHES. 


If  Bum  con- 
ditioned  on 
one  event  it 
is  damage»  ; 
if  on  more 
tban  one,  it 
is  penaltj. 


Examples. 

Where  sum 
held  to  be 
damages  ; 


and  held  to 
be  penalty. 


It  may,  however,  be  laid  down  as  a  rnle  that — 

^^  It  is  the  law  that  where  payment  is  conditioned  on 
one  event,  the  payment  is  in  the  nature  of  liquidated 
damages,  but  where  it  is  conditioned  on  more  than  one 
event,  it  is  in  the  nature  of  a  penalty  :  "  per  A.  L.  Smith, 
L.J.,  StncMand  v.  WaUamSy  [1899]  1  Q.  B.  382  at 
p.  384. 

''When  a  single  lump  sam  is  made  payable  by  way  of  com- 
pensation on  the  occurrence  of  one  or  more  or  ail  of  several  events, 
some  of  which  may  occasion  serions  and  others  but  trifling  damage, 
the  presumption  is  that  the  parties  intended  the  sam  to  be  pénal 
and  subject  to  modification.  .  .  .  Where  the  payments  are  made 
proportionate  to  the  extent  to  which  the**  covenantors  **  may  fail  to 
implement  their  obligations  and  they  are  to  bear  interest  from  the 
date  of  the  failure/*  they  ought  not  "  to  be  regarded  as  penalties  :  * 
per  Lord  Watson,  Lord  Elphinstone  v.  Monkland  Iron  and  Cocd  Co. 
(1886),  11  Ap.  Ca.  332  at  p.  342, 

Sir  George  Jessel,  M.R.,  was  inclined  to  confine  this  rule  to  cases 
where  one  of  the  acts  to  be  done  was  the  payment  of  a  sum  of 
money,  less  than  the  stipulated  penalty  :  see  his  judgment  in  WcUlis 
v.  Smith  (1882),  21  Ch.  D.  243  at  p.  256;  but,  notwithstanding  his 
judgment  in  that  case,  the  rule  is  not  so  confined  :  see  per  Lord 
Esher,  M.R,  Wilhon  v.  Love,  [1896]  1  Q.  B.  626  at  p.  630. 

In  the  following  cases  the  stated  sum  was  held  to  be  liquidated 
damages  :  Loire  v.  Peers  (1768),  4  Burr.  2226  ;  Rolfe  v.  Peterscn 
(1772),  2  Br.  P.  C.  436  ;  Fletcher  v.  Dyche  (1787),  2  T.R  32  ;  ReiUy 
v.  Jones  (1823),  1  Bing.  302  ;  8  Moore,  244  ;  Leightœi  v.  Walez 
(1838),  3  M.  &  W.  545  ;  Green  v.  Price  (1845),  13  M.  &  W.  695; 
S.  C.  siîb  nom.  Price  v.  Green  (1847),  16  M.  &  W.  346  ;  GaUœorthy 
v.  Stmtt  (1848),  1  Exch.  659  ;  Sainterv.Fei-guson  (1849),  7  C.  B.  716  ; 
Atkyns  v.  Kinnier  (1850),  4  Exch.  776  ;  Reynolds  v.  Bridge  (1856), 
6  El.  &  Bl.  528  ;  Meirer  v.  Irving  (1858),  El.  Bl.  &  El.  563  ;  Sparrow 
V.  Paris  (1862),  7  H.  &  N.  594;  Crux  v.  Aldred  (1866),  14  W.  B. 
656  ;  Hinton  v.  Sparkes  (1868),  L.  E.  3  C.  P.  161  ;  Lea  v.  niiitakei' 
(1872),  L.  K.  8  C.  P.  70;  Wallis  v.  Smith  (1882),  21  Ch.  D.  248; 
Mexbœ-ough  v.  Wood  (1882),  47  L.  T.  516  ;  Catton  v.  Bmnett  (1884), 
51  L.  T.  70;  Strickland  v.  Williams,  [1899]  1  Q.  B.  382. 

In  the  following  cases  the  stated  sum  was  held  to  be  a  penalty  : 
Hardy  v.  Martin  (1783),  1  Br.  C.  C.  419  (note)  ;  1  Cox,  26  ;  see  the 
comments  of  Lord  Eldon,  C.  J.,  2  Bos.  &  P.  at  p.  352  ;  Sloman  v. 
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Walter  (1784),  1  Br.  C.  C.418;  Astley  v.  Weldan  (1801),  2  Bos.&  P. 
846;  Smith  v.  Dickenson  (1804),  3  Bos.  &  P.  630;  Hairison  v. 
Wright  (1811),  13  East,  343;  Davies  v.  Penton  (1827),  6  B.  &  C. 
216;  Kemhle  v.  Farren  (1829),  6  Bing.  141;  Cltarrington  v.  Lam^ 
(1829),  6  Bing.  242;  Boys  v.  Ancell  (1839),  7  Scott,  364;  5  Bing. 
N.  C.  390;  Hœmer  v.  Flintoff  (1842),  9  M.  &  W.  678;  Reindel  v. 
ScfceZi  (1858),  4  C.  B.  N.  S.  97  ;  Betts  v.  Barch  (1859),  4  H.  &  N. 
506  ;  Magee  v.  LaveU  (1874),  L.  E.  9  C.  P.  107  ;  Re  Newinan  (1876), 
4  Ch.  D.  725  ;  Broït?ne  v.  Phillips  (1882),  10  L.  E.  Ir.  212  ;  Dicksmi 
V.  Lmigh  (1886),  18  L.  E.  Ir.  518. 

If  the  penalty  is  recovered  as  liquidated  damages,  the  Becovery  of 
recovery  of  the  penalty  is  a  satisfaction  of  the  whole  satisfaction  of 


covenant. 


covenanl. 


''  There  is  a  différence  between  covenants  in  gênerai  and  cove- 
nants  secured  by  a  penalty  or  forfeiture.  In  the  latter  case  the 
obligée  has  his  élection  ;  he  may  either  bring  an  action  of  debt  for 
the  penalty  and  recover  the  penalty  (after  which  recovery  of  the 
penalty  he  cannot  resort  to  the  covenant,  because  the  penalty  is  to 
be  a  satisfaction  for  the  whole)  ;  or  if  he  does  not  choose  to  go  upon 
the  penalty  he  may  proceed  upon  the  covenant  and  recover  more  or 
less  than  the  penalty  toties  quoties  :  "  per  Lord  Mansfield,  C.J.,  Lawe 
v.  Peers  (1768),  4  Burr.  2225  at  p.  2228. 

Covenant  not  to  practise  as  a  surgeon  under  a  penalty  of  500L 
The  plaintiff  recovered  the  500Z.,  and  was  held  not  entitled  to  an 
injunction:  Sainter  v.  Ferguson  (1849),  1  Uac.  &  G.  286;  Cames 
V.  Nesbitt  (1862),  7  H.  &  N.  778;  Howard  v.  Woodward  (1864),  34 
L.  J.  Ch.  47;  Young  v.  Chalkley  (1867),  16  L.  T.  286;  General 
Accident  Assurance  Coi-poration  v.  Noël,  [1902]  1  K.  B.  377. 

**  Of  course  it  makes  no  real  différence  whetber  the  case  is  one  of  Under  bond 
a  bond  or  a  covenant.     You  can  recover  under  the  bond  only  the  ^^(Jy  ^^^^ 
actual  damages  sustained  ;  though  if  the  amount  of  damages  exceeds  recoverabie. 
the  amount  of  the  penalty,  you  can  recover  no  more  than  the 
penalty"  :  per  Jessel,  M.E.,  Pabner  v.  Locke  (1880),  15  Ch.  D.  294 
at  p.  297. 

A  covenant  that  property  shall  as  from  the  date  of  Covenant 
the   deed   belong  to   another  opérâtes  in  equity  as  a  ^*^menr 
conveyance.  f^^^! 

Thus  a  covenant  **  that  my  horse  is  yours  :  "  Shep.  Touch.  162  ; 
Plowd.  308  Arg.  ;  a  covenant  to  stand  seised,  before  the  Statute  of 
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Assignment 
of  future 
property 
operating  as 
covenant. 


Uses  ;  a  covenant  that  you  "  shall  hâve  my  land  for  five  years  :  ' 
Shep.  Touch.  161  ;  are  équitable  conveyances. 

"  A  contract  for  valuable  considération  by  which  it  is  agreed  to 
make  a  présent  transfer  of  property  passes  at  once  the  bénéficiai 
interest,  provided  the  contract  is  one  of  which  a  Court  of  Equity 
will  decree  spécifie  perf oi-mance  :  *'  per  Lord  Westbury,  C,  Holratfil 
v.  Marshall  (1862),  10  H.  L.  C.  191  at  p.  209;  but  quaere  whether 
the  proviso  is  strictly  accurate.  **  The  doctrines  relating  to  spécifie 
performance  do  not,  I  think,  afford  a  test  or  a  measure  of  the  rights 
created  :  "  per  Lord  Macnaghten,  Tailby  v.  Officiai  Receiver  (1888), 
13  Ap.  Ca.  523  at  p.  548. 

But  a  mère  charge  in  faveur  of  a  volunteer  on  a  reversionary 
interest  in  stock  standing  in  the  name  of  a  trustée  (not  specifically 
mentioned)  does  not  croate  a  perfect  and  complète  équitable  charge, 
but  dépends  only  on  contract  :  Re  Lucan,  Hardinge  v.  Cobden 
(1890),  46  Ch.  D.  470. 

On  the  other  hand,  an  attempted  assignment  of  property  of  which 
the  assigner  is  not  the  présent  owner  cannot  take  eflfect  by  way  of 
présent  conveyance,  but  opérâtes  as  a  contract  to  eonvey  the 
property  when  the  assigner  shall  hâve  become  owner  of  it,  and 
when  that  happons  as  an  équitable  assignment. 

Charge  of  an  annuity  on  a  bénéfice  and  covenant  that  if  covenantor 
should  be  preferred  to  another  bénéfice,  he  would  charge  it  with  the 
annuity,  and  that  in  the  meantime  it  should  stand  charged  therewith. 
The  charge  was  at  the  date  of  the  deed  légal.  The  covenantor  was 
preferred  to  another  bénéfice,  and  after  such  preferment,  but 
before  any  légal  charge  was  created  thereon,  charges  on  bénéfices 
were  prohibited.  Held,  by  Lord  Cottenham,  C,  that  there  was  an 
équitable  charge  independently  of  the  covenant  to  exécute  a  l^al 
charge:  Metcalfe  v.  Archbishop  ofYork  (1836),  1  My.  &  Cr.  547. 

In  Collyer  v.  Isaacs  (1881),  19  Ch.  D.  342,  where  there  was  an 
assignment  by  way  of  security  to  a  créditer  of  chattels  which  mi^t 
be  afterwards  brought  on  to  the  promises,  Jessel,  M.B.,  said  (at 
}).  351)  :  ''  That  assignment  constituted  only  a  contract  to  give  him 
the  after-acquired  chattels.  A  man  cannot  in  equity  any  more 
than  at  law  assign  what  has  no  existence.  A  man  can  contract  to 
assign  property  which  is  to  come  into  existence  in  the  future,  and 
when  it  has  come  into  existence,  equity,  treating  as  done  that  which 
ought  to  be  done,  fastens  upon  that  property,  and  the  conti-act  to 
assign  thus  becomes  a  complète  assignment.  If  a  person  contract 
for  value,  e.g.,  in  his  marriage  settlement,  to  settle  ail  such  real 
estate  as  his  father  shall  leave  him  by  will,  or  purport  actually  to 
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convey  by  the  deed  ail  such  real  estate,  the  effect  is  the  same.  It 
îs  a  contract  for  value,  which  will  bind  the  property,  if  the  father 
leaves  any  property  to  the  son." 

The  property,  however,  must  be  defined.   The  following  properties  Future  pro- 
bave  been  held  to  be  suflBciently  defined  :  ail  machinery  which  ehall  defined!^ 
be  placed  in  the  mill,  in  addition  to  or  substitution  for  the  original 
machinery  :  Holroyd  v.  Marshall  (1862),  10  H.  L.  C.  191  ;  stock- 
in-trade  which  shall  be  brought  into  the  premises  in  addition  to 
or  substitution  for  the  présent  stock-in-trade  :  Lazai-us  v.  Andrade 
(1880),  5  C.  P.  D.  818  ;  crops  which  at  any  time  should  be  in  or 
about  the  same  or  anyother  premises:  Cléments  y.  Mattheivs  (1888), 
11  Q.  B.  D.  808  ;  ail  moneys  to  which  he  then  was,  or  might  become, 
entitled  under  any  will  :    Re  Clarke,  Combe  v.  CaHer  (1887),  86 
Gh.  D.  848  ;  ail  book  debts  which  might  become  due  and  owing  : 
TaUby  v.  Officiai  Receiver  (1888),  18  Ap.  Ca.  523;  any  property  to 
which  he  should  become  entitled  by  purchase  :  Re  Turcan  (1888), 
40  Ch.   D.   5  ;  "  ail  real  and  personal  property  (except  business 
assets)  to  which  Â.  and  B.  or  either  of   them   is  now  or  shall 
become  entitled  in  reversion  or  otherwise  :  "  Re  Reis,  Ex  jpaHe 
ClmigK  [1904]  2  K.  B.  769  ;  overruling  Ex  parte  Rolland  (1873), 
L.  R.  17  Eq.  115  ;  and  where  a  covenant  includes  future  property  Whetheran 
of  ail  descriptions,  the  covenant,  if  it  is  too  wide  (as  to  which  there  ^^^^J^re^^^  ^^ 
bas  been  no  décision,  but  see  per  Lord  Macnaghten  in  Taxïby  v.  property  is 
Officiai  Receiver  (1888),  18  Ap.  Ca.  528  at  p.  544;  and  Re  Reis,  ''^^' 
Ex  parte  Clongh,  [1904]  2  K.  B.  769),  can  be  severed  :  Cléments  v. 
Matthews  (1883),  11   Q.  B.  D.  808;  Re  Clarke,  Combe  v.  CaHer 
(1887),  36  Ch.  D.  348. 

An  assignment  of  after-acquired  property,  of  which  the  assignée  if  assignée 
obtains  possession  when  it  cornes  into  existence,  opérâtes  as  an  g^nS^futûre 
assignment  at  law,  and  not  merely  in  equity.  property  he 

"  At  law  an  assignment  of  a  thing  which  bas  no  existence,  actual  titie. 
or  potential,  at  the  time  of  the  exécution  of  the  deed  is  altogether 
void.  But  where  future  property  is  assigned,  and  after  it  comes  into 
existence,  possession  is  either  delivered  by  the  assignor  or  is  allowed 
by  him  to  be  taken  by  the  assignée  ;  in  either  case  there  would  be 
the  novKS  aetiis  intei-veniens  of  the  maxim  of  Lord  Bacon,  upon 
which  Lord  Campbell  rested  bis  decree,  and  the  property  would 
pass:''  per  Lord  Chelmsford,  Holroyd  v.  Marshall  (1862),  10 
H.  L.  C.  191  at  p.  216. 

By  a  building  agreement  it  was  agreed  that  ail  building  and  other 
materials  brought  by  the  builder  upon  the  land  should,  whether 
affîxed  to  the  property  or  not,  become  the  property  of  the  landlord. 
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Ileïdy  that  bricks  brought  on  to  the  land  belonged  to  the  landlord. 
**  Down  to  the  time  when  the  building  materials  were  brooght  upon 
the  landlord 's  premises  there  was  no  con tract  relating  to  any 
spécifie  goods  at  ail,  nor  anything  which  coold  be  subject  to  a  decr^ 
for  spécifie  performance.  The  contract  was  only  to  apply  -to  goods 
when  brought  upon  the  premises,  and  until  this  happened  there 
was  no  right  or  interest  in  equity  in  any  goods  at  ail.  Upon  the 
other  hand,  the  moment  the  goods  were  brought  upon  the  premises 
the  property  in  them  passed  at  law,  and  nothing  was  left  upon 
which  any  equity  as  distinct  from  law  could  attach.  No  further 
performance  of  the  contract  was  necessary,  nor  could  be  enforced. 
The  builder's  agreement  accordingly  was  at  no  time  an  équitable 
assignment  of  anything,  but  a  mère  légal  contract  that  upon  the 
happening  of  a  particular  event  the  property  in  law  should  pass 
in  certain  chattels  which  that  event  itself  would  identify  without 
the  necessity  of  any  further  act  on  the  part  of  anybody,  and  which 
could  not  be  identified  before:"  per  Bowen,  L.J.,  Reeves  v.  BaHon: 
(1884),  12  Q.  B.  D.  486  at  p.  441  ;  Re  Weibking,  Ex  parte  Word, 
[1902]  1  K.  B.  718  ;  Hart  v.  PoHhgain  Harhmîr  Co.,  Ltd.,  [1903] 
1  Ch.  690  ;  but  where  a  similar  contract  provided  that  "  ail  plant. 
&c.,  brought  on  the  ground  by  the  contractor  .  .  .  shall  be  con- 
sidered  to  be  the  property  of  the  landlord."  Held,  that  the  propCTty 
remained  in  the  contractor  :  Re  Keen  and  Keen,  Ex  paf-te  Colline 
[1902]  1  K.  B.  555. 

By  an  agreement  in  writing  a  manufacturer  agreed  that  certain 
advances  made  by  his  agent  should  be  ''covered  and  secured  by 
the  stock  of  goods  which  shall  be  in  his  hands."  Held,  by  Stirling, 
J.,  that  when  the  goods  had  come  into  the  hands  of  the  agent  there 
was  an  agreement  coupled  with  possession  which  creat^  a  l^al 
and  not  an  équitable  right  to  the  goods  :  Moiris  v.  DelohbeUFUpoy 
[1892]  2  Ch.  352. 

c'ovenant  A  co Venant  not  to  sue  on  an  obligation  may  operate  as 

rci€^"^  *  a  release  or  defeasance  of  the  obligation. 

But  such  a  covenant  must  be  for  ever  and  must  extend  to  ail 
the  obligors,  if  more  than  one,  otherwise  it  only  gives  a  right 
of  action  on  the  covenant:  Shep.  Touch.  163;  Ayliffy,  Scrimshirt 
(1688),  Holt,  619;  sub  nom.  Ailoffe  v.  Saimshlre,  Carth.  63;  Laep 
V.  Kinnaston  (1700),  Holt,  178;  1  Ld.  Raym.  688;  Gibban»  v. 
Vouillon  (1849),  4  C.  B.  483;  Wilson  v.  Braddyll  (1854),  9 
Exch.  718. 


Digitized  by 


Google 


COTENANT  OF  INDEMNITY.  511 

A  co venant  to  observe  co venants  and   to  indemnify  covenantto 
e  c 
only. 


the  covenantee  in  respect  thereof  îs  one  of  indemnity  Lnte^anX^ 


indemnify  is 
covenant  for 
indemnity 

A  covenant  contained  in  a  conveyance,  or  assignment  of  a  lease,  only. 
to  observe  restrictive  covenants  contained  in  a  prier  conveyance  of 
the  land,  or  the  covenants  on  the  lessee's  part  contained  in  the. 
lease,  and  to  indemnify  the  grantor,  or  assigner,  against  such 
covenants  is  merely  for  the  purpose  of  indemnifying  the  grantor  or 
assigner,  and  does  net  enable  him  to  sue  tbe  grantee  or  lessee 
unless  he  is  required  to  keep  such  covenants  by  bis  grantor  or .  the 
lessor  :  Re  Poole  and  Clarke's  Contracta  [1904]  2  Ch.  178  ;  Harns 
V-  Boots  Cash  Chemists,  Ltd.,  [1904]  2  Ch.  376. 

Inasmuch  as  the  covenantee  mast  sue  and  the  covenantor  be 
sued — 

No  person  can  sue  on  a  covenant  made  by  himself.  covenant 

•^  ^    ^  ,  .  .  .        '    ^^'1*^  oneselt 

either  alone  or  jointly  with  others,  with  himself,  either  is  nugatory. 
alone  or  jointly  with  others. 

Mainivaring  v.  Neivman  (1800),  2  Bos.  &  P.  120.  "  There  is  no 
principle  by  which  a  man  can  be  at  the  same  time  plaintiff  and 
défendant:'*  per  Best,  C.J.,  Neale  v.  Turton  (1827),  4  Bing.  149  at 
p.  151  ;  Faulkner  v.  Loive  (1848),  2  Exch.  595  ;  Boyce  v.  Edbrooke, 
[1908]  1  Ch.  886  ;  but  it  is  said  that  after  the  death  of  him,  who  is 
both  covenantor  and  covenantee,  the  covenant  can  be  sued  on  by 
or  against  the  survivors  :  Rose  v.  Poidton  (1831),  2  B.  &  Ad.  822. 

The  distinction  between  a  covenant  with  a  person  net  a  party  to  Covenant 
the  deed,  contained  in  a  deed  inter  partes,  and  a  covenant  contained  not  a^^rty 
in  a  deed  not  inter  partes,  and  the  cases  on  such  distinction,  and  ^  ^®^' 
the  statutory  limitation  thereof,  bave  been  already  referred  to  supra, 
Chapter  on  the  Form  and  Execution  of  Deeds  (see  pp.  28,  24). 

A  covenant  not  to  revoke  a  will  is  not  void  as  being  in  restraint  Covenant  not 
of  marriage  :  RoUnson  v.  Ommaney  (1883),  28  Ch.  D.  285.  wiu!''''^^ 

Two  ante-nuptial  settlements  having  been  executed  each  con-  Twocove- 
taining  a  covenant  for    settlement   of    the  wife's  after-acquired  "^/^J^^i* 
I)roperty,  but  upon  dissimilar  trusts,  it  was  held,  in  the  absence  taken. 
of  évidence  of  reasons  for  making  the  second  settlement,   and 
without  deciding  whether  the  first  settlement  could  bave  been 
superseded  by  the  second,  that  it  was  not  in  fact  superseded  :  Re 
Giindry,  MiUs  v.  Mills,  [1898]  2  Ch.  504. 
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COVENANTS   WHETHER  JOINT   OR   SEVEBAL. 


The  liability 
on  co  venants 
may  be  joint 
or  several  or 
both,  and  the 
benefit  of 
covenants 
may  enure 
joint ly  or 
several  ly. 


If  words  are 
clear  liability 
is  determined 
by  words  ; 
if  ambiguous, 
by  interest 
of  the 
covenantors. 


Liability 
joint,  under 
express  words. 


Liability,  under  Covenant,  whether  Joint  or  Several — Covenants  by 
Partners — Liability  under  Covenants  implied  in  Laiv — Benefit 
of  Covenanty  whether  Joint  or  Several — Wliere  one  of  Several 
Covenantees  has  no  Bénéficiai  Literest. 

If  there  are  two  or  more  covenantors,  they  may  bind  themselves 
jointly,  or  severally,  or  both  jointly  and  severally  ;  in  other  words, 
the  liability  on  the  covenant  may  be  either  joint,  or  several,  or  both 
joint  and  several.  And  if  there  are  two  or  more  covenantees,  the 
covenant  may  be  entered  into  with  them  jointly,  or  severally,  or 
both  jointly  and  severally  ;  but  in  this  case,  however  the  covenant 
may  be  framed,  it  cannot  enure  to  the  benefit  of  the  covenantees 
both  jointly  and  severally. 

Where  the  words  of  a  covenant  by  several  are  clear 
and  unambiguous,  the  question  whether  the  liability  on 
the  covenant  is  joint,  several,  or  joint  and  several,  is  to 
be  determined  solely  by  the  words;  but  where  tiie 
*  words  are  ambiguous,  the  liability  Avill  dépend  on  the 
interests  of  the  covenantors  and  other  circumstances, 

"  I  take  it  to  be  clear  that  where  several  persons  covenant  with 
another  in  tenus  which  import  without  ambiguity  a  joint  and  not  a 
several  obligation,  the  covenant  must  be  held  to  be  a  joint  one. 
Where  the  terms  are  ambiguous  and  may  import  either  a  joint  or  a 
several  obligation,  you  may  no  doubt  look  at  the  other  parts  of  the 
deed,  the  interests  of  the  covenantors  and  indeed  any  other  circum- 
stances  appearing  on  the  face  of  the  instrument  which  will  aid^in 
the  détermination  of  the  intention  of  the  parties:"  per  Lord 
Herschell,  White  v.  Tyndall  (1888),  13  Ap.  Ca.  263  at  p.  276. 

In  the  foUowing  cases  the  express  words  were  held  to  croate  a 
joint  liability. 
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Joint  covenant  given  by  continuing  partners  to  a  retiring  partner, 
for  indemnity  :  Sumtier  v.  Poivell  (1816),  2  Mer.  80  ;  on  app.,  1  ïurn. 
&  Russ.  428  ;  or  to  pay  specified  sums  to  him  :  Wilmev  v.  Cimi^ 
(1848),  2  De  G.  &  Sm.  347  ;  lease  to  C,  containing  covenants  by  C. 
and  D.  to  repaîr,  &o.,  Copland  v.  Laporte  (1835),  3  A.  &  E.  517; 
lease  to  partners  of  a  house  in  which  they  carried  on  their  business, 
containing  joint  covenants  by  them  :  Clarke  v.  Bickers  (1845), 
14  Sim.  639;  lease  to  "G.  and  A.,  their  executors,  &c.,'/  habendum 
**  to  G.  and  A.,  their  executors,  &c.,  as  tenants  in  common  and  not 
as  joint  tenants  "  at  a  rent,  covenants  by  G.  and  A.  "  for  themselves, 
their  executors,  &c.,  that  they  the  said  G.  and  A.  or  some  or  one  of 
them  their  executors,  &c."  Held,  to  be  joint  covenants  only, 
and  that  the  executors  of  G.,  who  predeceased  A.,  were  not  liable 
thereon;  JVliite  v.  Tyndall  (1888),  18  Ap.  Ca.  268. 

In  the  foUowing  cases  the  express  words  were  held  to  create  a  Liabiiity 
several  liabiiity.  f/p^lV^ri" 

^' Conveniunt  separatim:'*  Mathewson's  Case  (1596),  5Rep.  22  b. 
Where  several  covenantors  covenant,  each  as  to  his  own  acts  and 
defaults  only,  the  effect  is  the  same  as  if  each  had  executed  a 
separate  deed  on  the  same  parchment:  Mathewson's  Case  (1596), 
5  Eep.  28  a  ;  S.  C.  sub  nom.  Mathewson  v.  Lydiate,  Cro.  Eliz.  408, 
470,  546. 

Bond  whereby  three  acknowledged  themselves  bound  "  in  1,000Z. 
each,  for  which  we  bind  ourselves  and  each  of  us  for  himself  for 
the  whole  and  entire  sum  of  1,000Z.  each."  Held,  a  several  bond 
only  :  Collins  v.  Prosser  (1828),  1  B.  &  C.  682. 

A.,  as  principal,  and  B.,  G.,  and  D.,  as  sureties,  executed  a 
bond  in  the  form  :  "  We,  A.,  B.,  C.,  and  D.,  are  held  and  firmly 
bound  to  |3.  in  the  sum  of  50Z.  each,  to  be  paid  to  E.,  his  executors, 
&c.  ;  to  which  payment  we  hereby  bind  us  and  each  ôf  us,  our  and 
each  of  our  heirs,  executors,  and  administrators,  and  every  of 
them."  Held,  that  the  bond  was  the  separate  bond  of  each  obliger, 
binding  each  to  pay  the  sum  of  50/.  ;  and  therefore  the  payment  of 
50/.  by  B.  was  no  answer  to  an  action  on  the  bond  against  C.  : 
Armstvong  v.  Cahill  (1880),  6  L.  R.  Ir.  440. 

In  the  following  cases  the  express  words  were  held  to  create  a  Liabiiity 
joint  and  several  liabiiity.  sever^^under 

*'No8  vel  qicemlibet  nostrum  : ''  Hankinson  v.  Sandilands  (1614),  express woids. 
1  Brownl.  &  G.  121.      ^^  Se  et  quemlibet  caimm:'*  Bolton  v.  Lee 
(1678),  2  Lev.  56;  3  Keb.  89,  50.     "For  themselves  and  every  of 
them  :  "  May  v.  Woodward  (1677),  Freem.  K.  B.  248.     "  Pro  se  et 
quolibet  eorum  :  "  Robinson  v.  Walker  (1702),  1  Salk.  898  ;  7  Mod. 

B.D.  38 
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154.  "  For  themselves  and  either  of  thein  :  "  Enys  v.  Donnithorpe 
(1760),  2  Burr.  1190. 

A  deed  of  assignment  by  a  bankrupt  contained  a  joint  covenant 
by  the  assignées  to  account  for  "  such  money  as  they  or  either  of 
them  "  should  receive.  Held,  that  they  were  jointly  and  severally 
bound:  Pnmrose  v.  Bromley  (1739),  1  Atk.  89. 

Joint  and  several  bond,  the  condition  being  for  payment  of  an 
annuity  by  the  obligées  in  moieties  during  their  lives,  and  after  the 
death  of  one  by  the  survivor,  the  survivor  made  default.  flieW, 
that  the  estate  of  the  other  was  liable  :  Chvrch  v.  King  (1836),  2 
My.  &  Cr.  220. 

Bond  by  three  binding  themselves  jointly  and  their  respective 
hoirs.  Held,  joint  and  several  :  Tippins  v.  Coates  (1858),  18 
Beav.  401. 

A  letter  of  guarantee,  signed  in  the  iirm  name  and  in  that  of  each 
partner,  "  We  hereby  guarantee  the  payment,  &c.'*  Held,  to  create 
a  joint  and  several  liability  :  Ex  parte  Harding  (1879),  12  Ch.  D.  557. 
Agreement  under  seal  that  J.  and  L.  should  assign  certain  letters 
patent  (which  had  been  granted  to  J.  and  L.,  their  executors,  &c., 
"to  the  end  that  they,  their  executors,  &c.,  and  every  of  them" 
should  hâve  the  benefit  thereof),  such  assignment  to  contain  a 
covenant  by  the  vendors  that  the  letters  patent  were  valid.  Held, 
that  the  obligation  was  that  J.  and  L.  had  jointly  covenanted  to 
assign  with  joint  and  several  covenants  by  them  that  the  letters 
patent  were  valid:  National  Society  for  the  Distribution  of  Electricity 
by  Secondai-y  Generators  v.  Gibb,  [1900]  2  Ch.  280. 

Covenants  by       In  Beresford  V.  Browning  (1875),  20  Eq.  564;  on  app.,  1  Ch.  D. 

par  ncrs.  g^^  ^  covcnant,  in  terms  creating  only  a  joint  liability,  to  pay  out  a 
deceased  partner*s  share  in  a  business  was  held  to  be  merely  an 
arrangement  as  to  the  mode  of  dischargîng  a  pre-existing  joint  and 
several  liability,  which  accordingly  did  not  alter  the  nature  of  the 
liability.  In  the  judgment  of  Jessel,  M.B.,  in  that  case  are  many 
remarks  as  to  partnership  liabilities,  which  must  now  be  considered 
with  référence  to  the  judgments  of  Lord  Caims,  C,  and  Lord 
Selbome,  in  Kendall  v.  Hamilton  (1879),  4  Ap.  Ca.  504. 

Lord  Caims         "  There  is  no  doubt  that  in  many  cases  and  text  books  we  find 

partnership      ^^®  expression  that  a  partnership  debt  is  in  equity  joint  and  several. 

debts.  This,  however,  is  only  a  compendious  expression,  which  must  be 

interpreted  with  référence  to  what  were  the  functions  of  the  Court 
of  Equity  as  to  partnership  debts.  The  only  interposition  of  a 
Court  of  Equity  with  regard  to  partnership  debts  took  place  in 
the  administration  of  the  assets,  either  of  the  partnership  or  of  a 
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deceased  member  of  the  partnership.  Where  a  member  of  the  partner- 
ship  died,  the  debts  became,  in  the  eye  of  a  Court  of  Law,  the  debts 
of  the  survîvors  ;  but  the  survivora,  on  the  other  hand,  in  a  Court  of 
Equity,  had  the  right,  as  against  the  estate  of  a  deceased  partner, 
to  say  that  his  représentatives  should  not  withdraw  any  part  of  the 
partnership  property  until  ail  the  debts  were  paid  or  provided  for. 
If,  therefore,  a  Court  of  Equity  was  administering  the  assets  of  a 
deceased  partner,  it  would,  in  order  to  clear  his  estate,  ascertain  his 
liabilities  to  the  partnership,  and  for  this  purpose  would  ascertain 
the  debts  due  from  the  co-partnership  at  his  death.  From  this  the 
transition  was  easy  to  giving  the  creditors  of  the  partnership  a 
direct  right,  and  not  merely  an  indirect  right  through  the  surviving 
partners,  to  corne  for  payment  against  the  assets  of  the  deceased 
partner,  and  from  this  again  the  transition  was  easy  to  the  expres- 
sion which  said  that  partnership  debts,  in  the  eye  of  a  Court  of 
Equity,  were  joint  and  several,  not  thereby  meaning  that  a  Court  of 
Equity  altered  or  changed  a  légal  contract,  but  merely  that  the 
Court  in  order,  before  distributing  assets,  to  administer  ail  the 
equities  existing  with  regard  to  them,  would  go  behind  the  légal 
'  doctrine  that  a  partnership  debt  survived  as  a  claim  against  the 
surviving  partners  only,  and  would  give  the  creditor  the  benefit  of 
the  equity,  which  the  surviving  partners  might  hâve  insisted  on  :  " 
per  Lord  Caims,  L.C.,  Kendall  v.  Hamilton  (1879),  4  Ap.  Ca.  504  at 
p.  516;  and  see  the  speech  of  Lord  Selborne  in  the  same  case 
at  p.  587. 

If  a  démise  be  made  by  more  than  one  person,  the  covenant  Liabiiity  on 
implied  by  the  word  **  démise,"  for  right  to  démise  is  joint,  while  ^^pU^^în 
the  covenant  implied  for  quiet  enjoyment  is  several  :  Coleman  v.  law. 
Sherman  (1689),  Comb.  168  ;   1  Salk.  187  ;   Carth.  97  ;  but  both 
must  démise,  if  one  démise  and  the  other  confirm,  there  is  no  joint 
covenant  :  Smith  v.  Pockiugton  (1831),  1  C.  &  J.  445  ;  1  Tyr.  809. 

Démise  to  two  for  a  term  at  a  rent,  with  a  covenant  by  them 
jointly  and  severally  for  payment  of  taxes,  &c.,  but  no  express 
covenant  for  payment  of  rent.  Held,  that  the  rent  was  payable  by 
the  two  jointly,  though  one  occupied  the  whole  house  and  had  paid 
the  whole  rent  for  five  years:  lîex  v.  Great  Wakering  (1834),  5 
B.  &  Ad.  971. 


Where  the  words  of  a  covenant  with  several  are  clear  ^  words  are 

clear  benefit 

arid  unambiguous,  the  question  whether  the  benefit  of  the  is  determined 
covenant  is  to  enure  to  the  covenantees  jointly,  or  to  ambiguous^y 

33—2 


Digitized  by 


Google 


516  WHETHER    BEXEUT   JOINT   OR   SEVERAL. 

interest  of  each  coA'enantee  separately,  is  to  be  determined  solely  by 

the  words  ;  but  where  the  words  are  ambiguous,  the 
benefit  will  enure  to  tbem  jointly,  or  to  each  of  them 
separately^,  according  as  tbeir  interest  in  the  subject- 
mattor  of  the  eovenant  is  joint  or  several. 

Rule  is  one  nf  it  was  formerly  snpposed  to  be  a  rule  of  law  that  the  benefit  of 
^U)f  Ir\\\"  the  eovenant  must  be  taken  as  enuring  jointly  or  severally  accord- 
injj;  as  the  interest  of  the  covenantees  was  joint  or  several  :  see 
SVuujHhyg  Case  (1588),  5  Rep.  18  b;  Eccleston  v.  Clipsham  (1669), 
1  Wms.  Saund.  168  (éd.  1871,  vol.  1,  p.  162)  ;  but  the  trae  doctrine, 
whieh  was  first  laid  down  by  Mr.  Preston  (Shep.  Touch.  166),  is 
that  the  rule  is  one  of  construction  only, 

**  I  think  the  rule  is  plain  and  certain,  and  requires  no  authority; 
it  is  eorrectly  stated  by  Mr.  Preston  in  the  passage  in  Shep.  Touch. 
(|).  166).  Where  the  words  of  a  eovenant  are  in  their  nature 
ambiguous,  so  that  they  may  be  construed  either  way,  then  the 
deed  in  which  they  are  inserted  supplies  the  mode  of  their  construc- 
tion. If  it  exhibit  a  several  interest  in  the  parties,  you  may  construe 
it  as  a  several  eovenant,  and  vice  versa.  But  there  is  no  rule  to  say 
that  words  whieh  are  expressly  a  joint  eovenant  by  (sic,  sed  qnacre 
with)  several  persons  shall  be  construed  as  a  several  eovenant, 
unless  there  is  something  to  lead  to  that  construction.  Where 
tliere  are  several  parties,  if  the  interest  is  joint,  the  eovenant  is 
construed  as  a  joint  eovenant.  If  a  party  covenants  with  A.  and  B. 
to  do  something  for  B.,  and  the  words  themselves  are  otherwise 
f  ree  from  ambiguity,  it  must  be  a  joint  eovenant  :  "  per  Abinger,  C.B., 
Sorshie  V.  Park  (1843),  12  M.  &  W.  146  at  p.  156  ;  13  L.  J.  Ex.  9 
at  p.  il. 

*'  I  think  the  correct  rule  is  laid  down  by  Gibbs,  C.J.,  in  James  v. 
Kmen/  (1818),  5  Priée,  529  at  p.  533;  2  J.  B.  Moo.  195,  with  the 
qualification  stated  byMr.  Preston  in  the  note  in  Shep.  Touch.  166. 
That  rule  is  that  a  eovenant  will  be  construed  to  be  joint  or  several 
according  to  the  interest  of  the  parties  appearing  upon  the  face  of 
the  deed,  if  the  words  are  capable  of  that  construction  ;  not  that  it 
wili  be  construed  to  be  several  by  reason  of  several  interests  if  it  be 
expressly  joint  :  "  per  Parke,  B.,  Sorsbie  v.  Park  (1843),  12  M.  &  W. 
146  at  p.  158. 

In  Kàghiley  v.  Watson  (1849),  3  Exch.  716  ;  18  L.  J.  Ex.  339; 
Polloek,  C.B.  (at  p.  721),  says  :  **  I  consider  that  the  inquiry  really 
is  as  to  the  true  meaning  of  the  eovenant,  at  the  same  time  bearing 
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in  mînd  the  ruie — a  rule  which  I  am  by  no  means  willing  to  break 
in  upon — that  the  same  covenant  cannot  be  treated  as  joint  or 
several  at  the  option  of  the  covenantee.  If  a  covenant  be  so  con- 
structed  as  to  be  ambiguous,  that  is,  so  as  to  serve  either  the  one 
view  or  the  other,  then  it  will  be  joint  if  the  interest  be  joint,  and  it 
will  be  several  if  the  interest  be  several.  On  the  other  hand,  if  it  be 
in  its  terms  unmistakably  joint,  then,  though  the  interest  be  several, 
ail  the  parties  must  be  joined  in  the  action.  So,  if  the  covenant  be 
made  clearly  several,  the  action  must  be  several,  though  the  interest 
be  joint.  It  is  a  question  of  construction."  In  the  same  case,  Parke,  B. 
(at  p.  722)  says  :  **  The  rule  that  covenants  are  to  be  construed  accord- 
ing  to  the  interest  of  the  parties,  is  a  rule  of  construction  merely, 
and  it  cannot  be  supposed  that  such  a  rule  was  ever  laid  down  as 
could  prevent  parties,  whatever  words  they  might  use,  from  cove- 
nanting  in  a  dififerent  manner.  It  is  impossible  to  say  that  parties 
may  not,  if  they  please,  use  joint  words,  so  us  to  express  a  joint 
covenant,  and  thereby  to  exclude  a  several  covenant,  and  that, 
because  a  covenant  may  relate  to  several  interests,  it  is  therefore 
necessarily  not  to  be  construed  as  a  joint  covenant.  If  there  be 
words  capable  of  two  constructiom,  we  must  look  to  the  interest  of 
the  parties  which  they  intended  to  protect,  and  construe  the  words 
according  to  that  interest."  And  Eolfe,  B.  (at  p.  726),  says  :  **  It 
appears  to  me  that  Mr.  Preston's  suggestion  was  perfectly  well 
founded,  that  the  rule  in  Slingshy's  Case  (1588) ,  5  Hep.  18  b,  was 
not  a  rule  of  law,  but  a  mère  rule  of  construction."  8ee  similar 
remarks:  per  Maule,  J.,  Béer  v.  Béer  (1852),  12  C.  B.  60  at  p.  78. 

The  case  of  Steeds  v.  Steeds  (1889),  22  Q.  B.  D.  587,  in  which  it 
was  said  that,  according  to  equity,  joint  creditors  must  prima  facie^ 
be  taken  to  be  interested  as  tenants  in  common,  and  not  as  joint 
tenants,  is  explained  by  Farwell,  J.,  in  Powell  v.  Brodhurst,  [1901] 
2  Ch.  160  at  p.  164,  as  being  a  décision  on  a  question  whether  it 
was  clear  that  the  debt  was  joint,  there  being  a  conâict  of  presump- 
tions  whether  there  was,  or  was  not,  a  joint  tenancy. 

In  the  following  cases  the  covenants  were  held  to  enure  to  the  Examples, 
benefit  of  the  covenantees  jointly;  but  some  of  the  earlier  cases 
were  decided  before  the  rule  that  clear  words  are  to  hâve  their 
proper  effect  was  established. 

Agreement  under  seal  by  fiddlers   that   they  would  not  play  Benefit  joint, 
asunder,  and  they  were  bound   in   201.  each,  omnibus  et  cuilibet 
eoi-uvi  ;  and  one  only  brings  an  action  for  breach  of  the  covenant. 
Held,  that  ail  ought  to  hâve  joined,  as  the  interest  was  joint: 
Spencer  v.  Durant  (1689),  Comb.  115  ;   1  Show.  8. 
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Action  of  covenant  by  the  herald  painters,  et  pro  quolibet  et 
Bxngnlis  eorum,  that  they  should  bring  their  work  to  a  certain  place, 
and  tbat  tbe  money  paid  for  such  work,  when  it  should  be  received, 
should  be  brought  to  the  aforesaid  place  and  divided  between  them 
in  certain  parts  and  proportions.  Action  by  ail  the  others  against 
one  who  did  not  bring  his  work  to  the  appointed  place.  Held,  that, 
the  interest  being  joint,  the  action  was  well  brought  by  ail  :  Saundert 
V.  Johnson  (1698),  Skin.  401. 

Covenant  with  L.  and  B.,  their  heirs,  executors,  administrators, 
and  assigns,  to  pay  to  L.  and  B.,  their  executors,  &c.,  one  annaity 
or  yearly  sum  of  80Z.  in  the  shares  and  proportions  following,  viz., 
the  sum  of  15/.,  being  one  moiety  of  the  annuity  to  L.,  bis  executors, 
&c.,  and  the  sum  of  15Z.,  the  remaining  moiety,  unto  B.,  his 
executors,  &c.,  to  be  respectively  paid  quarterly.  The  powers  for 
securing  the  annuity  were  given  to  L.  and  B.  jointly.  There  was  a 
joint  power  to  them  to  enter  up  a  joint  judgment,  and  a  joint  power 
to  sell  certain  stock.  The  annuity  was  redeemable  on  payment  oi 
a  certain  sum  to  L.  and  B.,  their  executors  or  administrators.  In 
an  action  brought  by  L.  alone  for  his  share  of  the  annuity  ;  held, 
that  the  covenant  was  a  joint  covenant,  and  that  the  interest  in  the 
annuity  was  joint,  and  that  L.  could  not  sue  alone  :  Lane  v.  Drink- 
nater  (1834),  1  Cr.  M.  &  R.  599;  5  Tyr.  40. 

F.  and  W.  demised  land  to  the  défendant,  who  covenanted  with  F. 
and  W.,  their  heirs,  executors,  &c.,  to  repair,  &c.  F.  died,  and  his 
heir  brought  an  action  for  breaches  of  covenant  committed  since 
F. 's  death.  Held,  that  W.  ought  to  hâve  joined  in  the  action: 
Foley  V.  Addenhrooke  (1848),  4  Q.  B.  197. 

Démise  by  persons  who,  on  the  face  of  the  lease,  appeared  to  be 
tenants  in  common  ;  covenants  by  the  lessees  with  the  lessors  "  and 
each  and  every  of  them,  their  and  every  of  their  heirs,  executors, 
administrators,  and  assigns,  to  repair,  &c."  Held,  that  the  benefit 
of  the  covenants  was  joint  and  not  several  :  Bradbwne  v.  Botfield 
(1845),  1411.  &W.  559. 

Covenant  by  A.  "  with  B.,  and  also  as  a  distinct  covenant  with  C/' 
to  pay  interest  on  money  advanced  by  B.  as  C.'s  trustée.  Held, 
that  both  B.  and  C.  ought  to  sue  for  breach  of  covenant  :  Hopkinson 
V.  Lee  (1845),  6  Q.  B.  964. 

Démise  by  tenants  in  common,  "  according  to  their  several 
estâtes,"  the  lessees  covenanting  with  them  "  and  their  respective 
heirs  and  assigns  "  to  repair.  Held,  that  the  benefit  of  the  covenant 
was  joint  and  not  several  :  Thœnpson  v.  Hakewill  (1865),  19  C.  B. 
N.  S.  713. 
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The  same  rule  was  applied  to  a  contract  not  under  seal  in  Pttgh 
V-  Stringfield  (1858),  8  C.  B.  N.  S.  2;  4  C.  B.  N.  S.  864. 

In  the  foUowing  cases  the  covenants  were  held  to  enure  to  the  Benefit 
benefit  of  the  covenantees  severally  ;  but  some  of  thèse  cases  also  ^^^"*^* 
were  decîded  before  the  rule  above  stated  was  fuUy  established. 

A.  and  B.  covenant  with  C.  to  sell  land  to  him.  "  Item,  it  is 
agreed  between  the  parties  "  that  C.  shall  pay  to  A.  so  much  money. 
On  non-payment  of  the  purchase-money,  an  action  was  brought  by 
A.  and  B.  Held,  that  it  ought  to  hâve  been  brought  by  A.  only  : 
Tippet  V.  Hawkey  (1688),  3  Mod.  268. 

(Jovenant  with  A.  and  B.  to  reçoive  the  rents  due  to  A.  and  B. 
and  to  pay  one  moiety  to  each  of  them.  Held,  that  A.  could  bring 
an  action  for  his  moiety  without  B.  :  Lilly  v.  Hodges  (1728), 
8  Mod.  166. 

Agreement  under  seal  by  tenants  in  common  to  sell  land. 
Covenant  by  the  purchasers  with  the  vendors  **  and  each  of  them, 
their  and  each  of  their  executors,  &c.,"  to  pay  the  purchase-money 
to  the  vendors,  "  their  executors,  &c.,  in  the  proportions  "  foUowing, 
that  is  to  say,  &c.  Held,  that  as  the  înterest  of  the  covenantees 
was  several,  the  benefit  of  the  covenant  was  several  :  James  v. 
Emery  (1818),  8  Taunt.  245  ;  5  Pri.  529. 

By  deed  reciting  the  grant  of  one  annuity  to  A.  and  of  another 
annuity  to  B.,  C.  covenanted  with  A.  and  B.,  their  executors,  &c., 
to  pay  the  annuities  or  either  of  them  if  the  grantor  should  make 
default.  Held,  that  the  covenant  being  for  the  payment  of  a 
distinct  annuity  to  each  of  the  covenantees,  one  might  sue  without 
the  other  :  Withers  v.  Bircham  (1824),  8  B.  &  C.  254  ;  5  Dowl.  & 
Ry.  106. 

Covenant  by  the  master  of  a  vessel  with  the  part  owners  to  pay 
certain  money  s  to  them  "  and  to  their  and  every  of  their  several  and 
respective  hoirs,  executors,  administrators,  and  assigns,"  at  a 
certain  bank,  ''  and  in  such  shares  and  proportions  as  were  set 
against  their  several  and  respective  names."  Held,  that  their 
interests  being  separate,  they  must  sue  sépara tely:  Servante  v. 
James  (1829),  10  B.  &  C.  410. 

By  deed,  reciting  four  several  contracts  for  purchase  of  land  from 
différent  owners,  the  défendant  covenanted  with  each  of  the  owners 
to  complète  the  contract.  Held,  that  one  of  the  vendors  alone 
might  bring  an  action  on  the  covenant:  Poole  v.  Hïll  (1840), 
6  M.  &  W.  885. 

By  deed  reciting  a  proposai  by  the  owners  of  a  colliery  to  divide 
it  into  a  certain  number  of  shares,  and  an  agreement  for  sale  to  the 
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parties  of  the  third  part  of  so  many  of  the  shares  respectively  as 
were  set  opposite  their  respective  nameff,  the  owners  covenanted 
with  each  of  the  purchasers,  their  executors,  &c.,  tb  show  a  good 
title.  J/eW,  that  the  interest  of  each  covenantee  was  distinct,  and, 
therefore,  that  he  could  brîng  his  action  for  breach  of  covenant 
without  the  others:  Mills  v.  LadlroUe  (1844),  7  Sco.  N.  R.  1005; 
7  M.  &  Gr.  218. 

By  deed  reciting  that  A.  had  agreed  to  purchase  land  from  the 
plaintiff,  and  to  sell  it  to  the  défendants  at  a  certain  price,  and 
containing  covenants  to  that  effect,  the  défendants  covenanted  with 
the  plamtiff,  and  as  a  separate  covenant  with  A.,  '*  to  pay  to  the 
plaintiff,  or  to  A.,  in  case  the  plaintiff  sball  then  hâve  been  paid 
his  purchase-money,*'  the  unpaid  part  of  the  purchase-money  on  a 
certain  day,  and  to  pay  interest  in  the  meantime  to  the  plaintiff. 
Heldt  that  the  plaintiff  might  sue  without  A.  in  respect  of  tbe 
interest  :  Keightley  v.  WaUon  (1849),  8  Exch.  716  ;  18  L.  J.  N.  S. 
Ex.  339. 

Covenant  by  six  directors  of  a  joint  stock  company,  with  five 
others,  their  executors,  &c.,  that  they  would  indemnify  the  five 
others,  their  executors,  &c.,  their  estâtes  and  effects  from  allclaims. 
Held,  that  one  of  the  five  who  had  been  made  liable  in  respect  of 
some  daims  could  sue  alone,  the  words  of  the  covenant  admitting 
of  being  construed  as  made  with  the  five  severally:  Haddon  v. 
Ayers  (1858),  1  El.  &  El.  118. 

An  assistant,  employed  by  two  surgeons,  agreed  that  he  would 
not  at  any  time  carry  on  the  profession  or  business  of  a  surgeon 
in  Newtown,  or  within  ten  miles  theréof.  Held,  that  after  tbe 
surgeons  had  dissolved  partnership,  one  of  them  alone  could 
sue  for  a  breach  of  the  agreement,  the  assistant  having  become 
assistant  to  the  other  :  Palmer  v.  MaUett  (1887),  36  Ch.  D.  411. 

Where  a  covenant  running  with  the  land  was  entered  into  with 
one  lessor,  who  afterwards  devised  the  reversion  to  six  tenants  in 
common,  one  tenant  in  common  was  allowed  to  maintain  an  action 
for  damages  for  breach  of  covenant  without  joining  the  others  •" 
Roberts  V.  Ilolland,  [1893]  1  Q.  B.  665. 


Where  one 
covenantee 
has  no 
interest. 


A  covenant  with  two  or  more,  or  with  two  or  more 
and  each  and  every  o'f  theni,  where  one  of  them  has  no 
bénéficiai  interest  in  the  subject-matter  of  the  covenant, 
will  be  construed  as  a  covenant  with  them  jointly,  and 
the  benefit  of  it  will  survive. 
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Indenture  of  covenants  between  A.  and  B.,  of  the  one  part,  and  Examples. 
C,  of  the  other  part;  and  {inter  alia)  it  is  agreed  between  the 
parties  that  C.  shall  enter  into  a  bond  to  pay  a  certain  sum  to  A. 
On  an  action  brought  by  the  administrator  of  A.  for  breach  of 
covenant,  held,  that  he  could  not  maintain  it,  as  the  benefit  of  the 
covenant  survived  to  B.  :  Rolls  y.  Yate  (1611),  Yelv.  177;  S.  C.  sub 
nom.  Yate  v.  Rouies,  1  Buis.  25  ;  sub  nom,  Yates  v.  Rolles,  2  Brownl. 
&  G.  207. 

Covenant  with  A.  and  also  with  B.,  to  pay  an  annuity  to  A. 
Held,  that  on  the  death  of  A.  the  légal  interest  in  the  covenant 
survived  to  B.,  and  that  the  executor  of  A.  could  not  sue  :  Anderson 
V.  Martindale  (1801),  1  East,  497  ;  Lord  Kenyon,  CJ.,  said 
(at  p.  501)  : — "  Though  the  benefit  were  only  to  one  of  them,  yet  both 
had  a  légal  interest  in  the  performance  of  it  ;  and,  therefore,  the 
légal  interest  being  joint  during  the  lives  of  both,  on  the  death  of 
one,  it  survived  to  the  other." 

Lease  by  T.,  tenant  for  life,  and  E.,  a  receiver  appointed  by  the 
Court  of  Chancery,  to  H.,  for  a  term  of  years  ;  covenants  by  H,  with 
R.,  and  other  the  receiver  or  receivers  for  the  time  being,  and  to 
and  with  such  other  person  or  persons  as  for  the  time  being  should 
be  entitled  to  the  freehold  or  inheritance,  or  to  the  rents  and  profits, 
of  the  said  premises,  and  to  and  with  every  of  them.  Held, 
that  an  action  for  breach  of  covenant  committed  during  T.'s  lifetime 
could  not  be  brought  by  T.*8  executor,  but  that  it  must  be  brought 
by  the  receiver  and  freeholder  for  the  time  being  jointly  :  Southcote 
V.  Hoare  (1810),  8  Taunt.  87. 

Covenant  by  lessee  with  A.  and  B.,  and  their  respective  executors, 
administrators,  and  assigns,  and  also  with  C,  his  executors, 
administrators,  and  assigns,  to  repair  ;  A.  had  no  légal  interest  in 
the  land.  Held,  that  the  benefit  of  the  covenant  enured  to  A.,  B., 
and  C.  jointly,  and  that,  after  the  death  of  A.,  B.  and  C.  might 
juin  in  an  action  on  the  covenant:  Wakefield  v.  Broun  (1846), 
9  Q.  B.  209. 
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CHAPTEE   XXX. 

MUTUAL   COVENANTS. 


Dépendent  and  Independent  Covenants  distinguished  :  Condition  Pré- 
cèdent :  Whether  Perfonnance  of  Covenant  is  a  Condition  Pré- 
cèdent is  a  Question  of  Constiniction  :  Causes  of  Dependency: 
Dependency  cruingto  Time  fixed  for  Peiformance  of  Covenants: 
Covenant  hy  Défendant  to  he  performed  (t.)  before,  (ii.)  simul- 
taneously  icith,  or  (lii.)  after,  the  Performance  of  Covenant  hy 
Plaintiff:  Dependency  arising  from  nature  of  Covenants:  Cote- 
nant  hy  Plaintiff  the  whole,  or  part  only,  of  the  Considération 
for  the  Covenant  hy  Défendant  :  Clauses  introduced  hy  Participles 
or  the  uords  "  To  he.'' 


Dépendent 
and  inde- 
pendent 
covenants 
distinguished. 


Conditiou 
précèdent. 


Whether 
covenants  are 
dépendent  or 
independent 
is  a  question 
of  construc- 
tion. 


Wherb  a  deed  contains  matual  covenants  a  question  of  great 
nicety  arises — viz.,  Are  the  covenants  dépendent  or  independent? 
In  otber  words,  can  one  of  the  parties  bring  an  action  against  the 
other  for  breach  of  covenant,  withoat  having  performed  bis  own 
covenant  ?  The  question  generally  arises  as  a  point  of  pleadmg, 
but  the  answer  to  it  dépends  entirely  on  the  construction  of  the  deed. 

The  relation  between  covenants,  one  of  which  is  dépendent  on 
the  other,  is  sometimes  expressed  by  saying  that  the  performance 
of  the  one  is  a  condition  précèdent  to  liability  under  the  other. 

"  In  contracts  containing  executory  considérations,  or  mutual 
promises,  that  is  to  say,  in  which  a  promise  on  the  one  side  is  given 
in  considération  of  a  promise  on  the  other,  the  mère  promise,  aDd 
not  the  performance  of  it,  constitutes  the  considération,  strictly  so 
called  ;  and  the  obligation  of  the  one  promise  may  be  quite  inde- 
pendent of  the  performance  of  the  other.  But  it  may  appear  upon 
the  correct  construction  of  the  terms  of  such  mutual  promises,  or 
from  the  connection  of  their  matter,  that  the  obUgation  of  the  one 
promise  is,  expressly  or  impliedly,  conditional  upon  the  due  per- 
formance of  the  other  ;  and  then  the  performance  of  the  promise, 
constituting  the  executory  considération,- is  a  condition  précèdent 
to  the  liability  to  perform  the  other  promise  ;  in  the  latter  case,  the 
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promises  are  not  only  mutual  but  also  dépendent  ;  in  the  former 
case,  they  are  independent  in  regard  to  performance:"  Leake  on 
Contracts,  pt.  3,  c.  2  (8rd  éd.,  pp.  647  et  seq.). 

'*  The  dependence  or  independence  of  covenants  is  to  be  collected 
from  the  évident  sensé  and  meaning  of  the  parties  ;  and,  however 
transposed  they  may  be  in  the  deed,  their  precedency  must  dépend 
on  the  order  of  time  in  which  the  intent  of  the  transaction  requires 
their  performance:'*  per  Lord  Mansfield,  C.J.,  Kingston  v.  Preston 
(1773),  cited  2  Doug.  689. 

**  There  are  no  précise  technical  words  required  in  a  deed  to  make  Technicai 
a  stipulation  a  condition  précèdent  or  subséquent,  neither  does  it  n^îessary. 
dépend  upon  the  circumstance  whether  the  clause  is  placed  prior  or 
posterior  in  the  deed,  so  that  it  opérâtes  as  a  proviso  or  covenant. 
For  the  same  words  hâve  been  construed  to  operate  as  either  the 
one  or  the  other,  according  to  the  nature  of  the  transaction:"  per 
Ashhurst,  J.,  Hotham  v.  East  India  Co.  (1787),  1  T.  R.  638  at  p.  645. 

"  Conditions  are  to  be  construed  to  be  either  précèdent  or  sub- 
séquent, according  to  the  fair  intention  of  the  parties  to  be  collected 
from  the  instrument,  and  technical  words  (if  there  be  any  to 
encounter  such  intention)  should  give  way  to  that  intention:"  per 
Lord  Kenyon,  C.J.,  Porter  v.  Shepherd  (1796),  6  T.  E.  665  at  p.  668, 
cited  with  approval  by  Lord  Chelmsford  in  Roherts  v.  Brett  (1865), 
11  H.  L.  C.  337  at  p.  354. 

^^  The  rule  has  been  established  by  a  long  séries  of  décisions  in 
modem  times,  that  the  question,  whether  covenants  are  to  be  held 
dépendent  or  independent  of  each  other,  is  to  be  determined  by  the 
intention  and  meaning  of  the  parties  as  it  appears  on  the  instru- 
ment, and  by  the  application  of  common  sensé  to  each  particular 
case  ;  to  which  intention,  when  once  discovered,  ail  technical  forms 
of  expression  must  give  way.  .  .  .  The  parties  to  a  contract  may, 
undoubtedly,  if  they  think  proper,  agrée  that  "  the  right  of  one  party 
to  maintain  an  action  against  the  other  ''  shall  be  conditional,  and 
sball  dépend  on  "  the  plaintiff 's  ''  strict  performance  of  the  covenants 
entered  into  by  himself  ;  and  if  words  are  used  in  the  contract 
80  précise,  express,  and  strong,  that  such  intention,  and  such 
intention  only,  is  compatible  with  the  tenus  employed,  however 
inconsistent  it  may  be  with  gênerai  principles  of  reasoning,  a  Court 
can  only  give  effect  to  such  declared  intention  of  the  parties.  The 
only  question  in  every  particular  case  is,  whether  such  intention  is 
BO  declared:"  per  Tindal,  C.J.,  Stavers  v.  Curling  (1836),  3  Bing. 
N.  C.  355  at  p.  368;  and  in  Graves  v.  Legg  (1854),  9  Exch.  709, 
Parke,  B.  (at  p.  716),  speaks  of  "  the  numerous  cases  in  which  it 
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('au«es  of 
dej>endency. 

DejKindency 
owiijg  to 
tinie. 


bas  been  laid  down  tbat  tbe  gênerai  rule  is  to  construe  covenants 
and  agreements  to  be  dépendent  or  independent  according  to  tbe 
intent  and  meaning  of  tbe  parties  to  be  coUected  from  tbe  instru- 
ment, and,  of  course,  to  tbe  circumstances  legally  admissible  in 
évidence  witb  référence  to  wbicb  it  is  to  be  construed." 

**  Tbe  clearest  words  of  condition  must  yield  to  tbe  prominent 
intention  of  tbe  parties  as  gatbered  from  tbe  wbole  instrunient:" 
per  Byles,  J.,  London  Gas  Light  Co.  v.  Chelsea  Vestry  (1860),  8  C.B. 
N.  S.  215  at  p.  239. 

**  I  do  not  tbink  tbat  tbe  rules  wbicb  are  laid  down  as  to  tbe 
construction  of  agreements  in  wbicb  tbere  are  cross  contracts,  in 
order  to  see  wbetber  tbese  cross  contracts  are  dépendent  or 
independent,  are  of  mucb  assistance  wbere,  as  bere,  tbe  question 
is  wbetber  a  matter  is  expressly  made  a  condition  précèdent.  .  .  .' 
AU  agrée  tbat  tbe  question  is,  Wbat  is  tbe  intention  to  be  coUected 
from  tbe  words?"  per  Lord  Blackburn,  London  Guarantie  Co.y. 
Feamley  (1880),  5  Ap.  Ca.  911  at  p.  917. 

Covenants  may  be  dépendent,  eitber  owing  to  tbe  time  wben  they 
bave  to  be  performed,  or  owing  to  tbeir  nature,  or  subject-matter. 

Wbere  tbe  dependency  arises  owing  to  tbe  time  fixed  for  per- 
formance, tbree  cases  may  occur,  for  if  D.  be  tbe  tbing  covenanted 
to  be  done  by  D.,  and  P.  tbe  tbing  covenanted  to  be  done  by  P., 
first,  tbe  time  for  doing  D.  may  be  before  tbe  time  for  doing  P.  ; 
sevondly,  D.  and  P.  may  bave  to  be  done  simultaneously  ;  thirdl^, 
tbe  time  for  doing  D.  may  be  after  tbe  time  for  doing  P. 


Wheixi  time 
for  thing  to 
be  done  by 
défendant 
may  happen 
before  time 
for  thing  to 
l3e  done  by 
plaint  iff, 
iK*rformance 
by  plaintiff 
is  not  a  condi- 
tion précèdent 
to  action. 


If  tbe  time  fixed  for  doing  D.  must,  or  may,  happeu 
before  tbe  time  fixed  for  doing  P.,  tbe  doing  of  P.  is 
not  a  condition  précèdent  to  tbe  doing  of  />.,  and  P.  can 
maintain  an  action  without  sbowing  tbat  be  bas  done,  or 
offered  to  do,  P. 

Tbis  rule  is  stated  in  tbe  notes  to  Porduge  v.  Cole  (1670),  1  Wms. 
Saund.  820,  note  4  (p.  551,  éd.  1871),  as  foUows:  "If  a  day  be 
appointed  for  payment  of  money,  or  part  of  it,  or  for  doing  any 
otber  act,  and  tbe  day  is  to  bappen,  or  may  bappen,  be/ot-e  tbe 
tbing  wbicb  is  tbe  considération  of  tbe  money,  or  otber  act,  is  to 
be  performed,  an  action  may  be  brougbt  for  tbe  money,  or  for  not 
doing  sucb  otber  act  hefoi-e  performance  ;  for  it  appears  tbat  the 
party  relied  upon  bis  revicdy,  and  did  not  intend  to  make  tbe  per- 
formance a  condition  précèdent  :  and  so  it  is  wbere  no  time  is  fiied 
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for  the  performance  of   that  which  is  the  considération   for  the 
money  or  other  act." 

**  When  one  promises,  agrées,  or  co venants  to  do  one  thing  for  "For." 
another,  there  is  no  reason  he  should  be  obliged  to  do  it  till  that 
thing, /or  which  he  promised  to  do  it,  be  done,  and  the  word  *  for  ' 
is  a  condition  précèdent  in  such  cases.  But  upon  this  head  some 
diversities  are  to  be  observed.  First^  if  there  be  a  day  set  for  the 
payment  of  money,  or  doing  the  thing  which  one  promises,  agrées, 
or  covenants  to  do,  for  another  thing,  and  that  day  happens  to 
inciu'  before  the  time  the  thing,  for  which  the  promise,  agreement, 
or  covenant  is  made,  is  to  be  performed  by  the  ténor  of  the  agree- 
ment ;  there,  though  the  words  be  '  that  the  party  shall  pay  the 
money,'  or,  *  do  the  thing/o^-  such  a  thing,'  or,  *  in  considération  of 
such  a  thing,'  after  the  day  is  past  the  other  shall  hâve  an  action 
for  the  money  or  other  thing,  although  the  thing,  for  which  the 
promise,  agreement,  or  covenant  was  made,  be  not  performed  ;  for 
it  would  be  répugnant  there  to  make  it  a  considération  précèdent  ; 
and,  therefore,  they  are  in  that  case  left  to  mutual  remédies,  on 
which,  by  the  express  words  of  the  agreement,  they  hâve  depended. 
VideX.  B.  48  Edw.  III.  (1374),  2,  3,  cited  in  Ughtred's  Case  (1591), 
7  Eep.  pt.  2, 10  b,  where  the  diversity  is  taken  when  there  are  mutual 
remédies  and  not  :  it  is  thus  put  in  that  book  :  Sir  R.  Pool  cove- 
nants with  Sir  E.  Tolceleer  to  serve  him  with  three  esquires  in  the 
wars  of  France.  Sir  R.  Tolcelser  covenants,  in  considération  of 
those  services,  to  pay  him  so  much  money  ;  and  there  it  is  said, 
action  will  lie  for  the  money  without  any  services  performed.  But 
if  you  look  into  the  book  at  large,  you  will  find  it  was  upon  the 
diversity  which  I  hâve  taken  ;  for  the  Case  in  48  Edw.  III.  2,  3,  is, 
R.  Pool  covenants  with  R.  Tolcelser  to  serve  him  with  three 
esquires  in  the  wars  of  France,  and  R.  Tolcelser  covenanted  with 
him  to  pay  him  so  much  for  the  service  ;  and  it  was  further  agreed, 
that  twenty  marks  of  the  money  should  be  paid  in  England,  at  a 
day  certain,  before  they  went  for  France,  and  the  rest  by  quarterly 
payments,  which  might  likewise  incur  before  the  service  ;  and  upon 
action  brought  by  Sir  R.  Pool,  it  was  objected  that  the  service  was 
not  performed  ;  but  there  was  no  room  for  that  objection  upon  the 
diversity  which  I  hâve  taken,  the  money,  by  the  agreement,  being 
made  payable  at  a  day  certain,  before  the  service  was  to  hâve  been 
performed:"  per  Holt,  C.J.,  Thoiy  v.  Thoi-p  (1701),  12  Mod. 
465  at  p.  460;  1  Ld.  Raym.  662;  Holt,  28,  96;  Lutw.  75;  1 
Salk.  171. 

In  Platt  on  Covenants,  p.  96,  it  is  said  :  **  The  case  in  the  Y.  B.  is 
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inaccurately  stated  by  Lord  Coke.  .  .  .  It  appears  in  the  Y.  B.  that 
the  covenant  was  that  half  the  money  was  to  be  paid  in  England 
before  they  went  to  France  :  the  principle  therefore  of  tliat  case 
agrées  with  the  doctrine  of  Holt  in  Thorpe  v.  Thorpe,  as  is  observed 
by  him  in  12  Mod.  461.'' 

In  liohertsv.  Brett  (1856),  18  C.  B.  561  at  p.  573  ;  25  L.  J.  G. P. 
280  at  p.  286,  Jervis,  C.J.,  after  citing  this  rule  (as  stated  in  the 
notes  to  Pordage  v.  Cole),  says  :  "  But,  after  ail,  that  raie  only  pro- 
fesses to  give  the  resuit  of  the  intention  of  the  parties  :  and  where, 
on  the  whole  (?  instrument),  it  is  apparent  that  the  intention  is  that 
that  which  is  to  be  done  first  is  not  to  dépend  upon  the  perform- 
ance of  the  thing  that  is  to  be  done  afterwards,  the  parties  are 
relying  on  their  remedy,  and  not  on  the  performance  of  the  condi- 
tion ;  but  where  you  plainly  see  that  it  is  their  intention  to  rely  on 
the  condition  and  not  on  the  remedy,  the  performance  of  the  thing 
is  a  condition  précèdent." 

**  It  bas  long  been  the  practice  of  companies  insuring  againstfire 
.  .  .  to  incorporate  in  their  policies  .  .  .  varions  stipulations  for 
matters  to  be  done  by  the  assured  making  a  claim  before  the  Com- 
pany is  to  pay  them,  and  (as  the  remedy  by  action  for  not  complying 
with  thèse  stipulations  would  not  afford  them  any  protection),  to 
make  the  fulfilment  of  those  conditions  a  condition  précèdent  to 
their  obligation  to  pay.  ...  In  the  présent  case  .  .  .  so  far  as  any 
of  their  stipulations  .  .  .  are  for  something  to  be  done  preliminarj 
to  the  completion  of  the  proof  satisfactory  .  .  .  to  the  directors, 
from  which  completion  of  proof  the  time  of  the  payment  is  to  run, 
I  think  it  is  not  disputed  that  they  bave  effected  their  object.  But 
such  stipulations  as  relate  to  things  to  be  done  after  payment  is 
due  are  not,  and  cannot  be,  conditions  précèdent  :"  per  Lord 
Blackburn,  London  Quarantie  Co.  v.  Feaniley  (1880),  5  Ap.  Ca. 
911  at  pp.  915,  916. 

**  When  the  parties  to  a  contract  make  a  stipulation  in  which 
nothing  is  expressed  as  to  time,  and  which  might,  according  to  its 
own  terms,  be  fulfilled  either  within  or  after  the  period  during 
which  it  could  operate  as  a  condition  précèdent,  and  the  parties 
then  go  on  to  déclare  that  it  shall  be  a  condition  précèdent,  I  think 
the  déclaration  must,  p^imà  fade,  be  held  to  be  a  sufficient  expres- 
sion of  their  intention  to  limit  the  time  of  performance  to  the 
antécédent  period  :  *'  per  Lord  Watson,  Ihid.  at  p.  920. 
Kxampies  Agreement  under  seal  that  B.  shall  pay  A.  a  sum  of  money  for 

his  lands  on  a  certain  day,  but  no  day  was  fixed  for  the  conveyauce- 
Heldy   that    A.   might    bring   his  action    for    the   money   before 
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conveyance  :  Pordage  v.  Cole  (1670),  1  Wms.  Saund.  319  (p.  548, 
éd.  1871). 

B.  covenanted  to  pay  seamen's  wages  yearly,  and  "  in  considéra- 
tion thereof,  A.  covenanted  to  pay  B.  421.  every  month."  Held, 
that  B.  might  bring  an  action  for  the  42/.  without  showing  that  he 
had  paid  the  wages  :  Rnssen  v.  Coleht/  (1734),  7  Mod.  236. 

Agreement  under  seal  that  plaintiff  should  take  défendant  as 
partner,  to  commence //-oy/i  and  a/ter  the  29th  September  :  covenant 
by  the  défendant  to  pay  300Z.  on  or  before  that  day  as  a  premium. 
The  plaintiff  can  bring  an  action  for  non-payment  without 
tendering  articles  of  partnership  :  Walkcr  v.  Harns  (1793), 
1  Anst.  245. 

B.  covenants  to  build  a  house  for  A.,  and  to  finish  it  before  a 
certain  day,  in  considération  of  a  sum  of  money,  which  A.  cove- 
nants to  pay  him  by  instalments  as  the  building  proceeds.  Heldy 
that  B.  can  bring  his  action  for  the  money,  though  the  building  be 
not  complète  at  the  time  appointed  :  Teii-y  v.  Dunize  (1795),  2 
H.  Bl.  389. 

B.,  in  considération  of  the  sum  of  250/.  paid  by  A.,  and  of  the 
f  iirther  sum  of  250Z.  to  be  paid  by  him,  covenanted  with  A,  to  teach 
him  the  art  of  bleaching  linen  ^('ith  ail  possible  despatch  ;  and  A.  cove- 
nanted-that  he  would  on  a  certain  day,  or  sooner  if  B.  should  before 
that  time  hâve  instructed  him,  pay  the  f urther  sum  of  250/.  Held, 
that  B.  might  sue  A.  for  the  250/.  without  averring  that  he  had 
taught  him  the  art  of  bleaching  linen  :  Campbell  v.  Jones  (1796),  6 
T.  R.  570. 

Agreement  under  seal  by  A.  to  purchase,  and  by  B.  to  sell,  certain 
property,  and  A.  thereby  covenanted  to  pay  on  or  before  a  fixed 
day,  as  the  considération  of  the  sale,  a  certain  sum  with  interest 
till  completion.  Heldy  that  B.  might  sue  for  tlie  purchase-money 
M'ithout  previously  tendering  a  conveyance  :  Mattock  v.  Kinglake 
(1839),  10  Ad.  &  El.  50;  2  Per.  &  D.  343. 

Plaintiff  and  défendant  agreed  under  seal  to  enter  into  partner- 
ship as  apothecaries  till  January  Ist,  1846,  that  défendant  should 
pay  plaintiff  800/.,  and  should  be  entitled  to  ail  the  profits  of  the 
business,  and  that  plaintiff  should,  after  the  Ist  January,  1846, 
introduce  the  défendant  as  his  successor,  and  use  his  best 
endeavours  to  establish  him  in  the  business  ;  and  in  considération 
thereof,  the  défendant  covenanted  to  pay  a  further  sum  of  50/.  to 
plaintiff  on  the  25th  March,  1846.  Held,  that  the  introduction  of 
the  défendant  by  the  plaintiff  was  not  a  condition  précèdent  to 
the  payment  of  the  50/.,  as  the  plaintiff  would  still  be  under  an 
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obligation  to  introduee  tbe  défendant  after  the  25th  March,  1846: 
Judson  V.  Bouden  (1847),  1  Exch.  162. 

Covenant  by  défendant  that  within  six  montbs  from  tbe  passing 
of  a  propoBed  railway  bill,  and  before  the  company  shoald  enter 
upon  the  plaintiff's  land,  except  for  certain  specified  purposes,  he 
would  pay  to  plaintiiï  4,000^.  for  the  purchase  of  certain  land  ;  and 
covenant  by  plaintiff,  that,  on  payment  of  the  said  sum  of  4,000/. 
with  interest,  after  the  expiration  of  six  months  from  the  passing  of 
the  bill  he  would  convey  the  land.  Held,  tbat  plaintiff  could  sue 
for  the  money  before  conveying  the  land  :  Sibthorp  v.  Binind  (1849), 
8  Exch.  826. 

Covenant  in  a  lease  to  build  certain  stables,  "  the  whole  of  which 
were  to  be  left  to  the  superintendence  of  the  plaintiff  and  the 
défendantes  son."  Held,  that  such  clause  was  neither  a  condition 
précèdent  nor  concurrent,  and  that  the  covenant  was  absolute: 
Jo7ie8  V.  Cannock  (1850),  6  Exch.  713. 

Plaintiff  covenanted  with  défendant  to  deliver  up  a  farm  on  a 
certain  day,  and  in  the  meantime  to  cultivate  it  on  the  four-course 
System,  and  that  on  the  surrender  he  would  deliver  up  an  agree- 
nient  to  be  cancelled,  and  would  surrender  ail  bis  unexpired  term 
and  interest,  and,  if  défendant  required,  would  at  any  time  after- 
wards  exécute  any  deed  for  further  assurance;  and  défendant 
covenanted  with  plaintiff  that  if  plaintiff  delivered  up  the  farm, 
and  in  the  meantime  cultivated  it  on  the  four-course  System  and 
performed  ail  and  singular  other  the  covenants,  &c.,  then  the 
défendant  would  pay  for  the  manure  on  the  delivery  up  of  the 
farm.  Held,  that  plaintiff  could  sue  on  the  covenant  to  pay  for  the 
manure,  though  he  had  not  delivered  up  the  agreement  :  Xeicsou 
V.  Smythies  (1858),  3  H.  &  N.  840.  Baron  Bramwell  (at  p.  848) 
said  :  '*  The  défendantes  covenant  appears  to  be  made  conditional 
upon  the  performance  of  ail  the  covenants  on  the  part  of  the 
plaintiff.  But  some  of  them,  such  as  that  for  further  assur- 
ance, are  not  to  be  performed  till  after  the  time  for  payment. 
Therefore  it  is  impossible  to  construe  the  covenant  literally.  The 
reasonable  construction  is  that  the  plaintiff  is  entitled  to  recover 
for  the  manure,  and  that  the  breach  of  bis  covenant  is  the  subject 
of  a  cross  action."  Bramwell,  Watson,  and  Channell,  BB.,  ail  point 
out  that  delivery  up  of  the  agreement  was  not  of  the  essence  of  the 
contract. 

The  plaintiff  guaranteed  the  payment  at  maturity  to  the  défendant 
of  certain  bills  held  by  him,  and  the  défendant  guaranteed  the  pay- 
ment to  the  plaintiff  of  certain  goods  sold  by  him  to  a  third  person. 
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Held,  that  the  guarantees  were  independent  :  Christie  v.  Borelly 
(1860),  7  C.  B.  N.  S.  561. 

Covenant  by  wife's  father  îu  maniage  articles  to  make  certain 
payments  during  bis  life,  and  to  settle  a  certain  portion  of  his 
estate  at  bis  deatb  on  the  husband  and  wife  during  tbeir  respective 
lives,  and  after  tbeir  deatbs  on  tbeir  issue  ;  and  tbe  busband  cove- 
nanted  to  insure  bis  life  and  to  settle  tbe  policy  and  otber  property 
in  like  manner  :  in  default  of  issue,  tbe  property  settled  by  tbe 
husband  was  to  revert  to  bim.  Tbe  marriage  took  place,  and  the 
wife  died  witbout  issue;  the  husband  neitber  insured  his  life 
nor  made  a  settlement  according  to  bis  covenant,  and  refused  to 
exécute  a  settlement  drawn  according  to  the  articles.  Held^  that 
the  performance  by  tbe  husband  of  bis  covenant  was  not  a  condition 
précèdent  to  tbe  performance  by  tbe  father:  Jeston  v.  Key  (1871), 
L.  E.  6  Cb.  610. 

Action  on  a  policy  guaranteeing  tbe  plaintiff  against  embezzle- 
ment  by  a  servant  of  tbe  plaintiff.  Tbe  policy  expressly  stated  that 
it  was  ''subject  to  the  conditions  herein  contained,  wbich  sball  be 
conditions  précèdent  to  tbe  right  to  recover  under  this  policy." 
Among  tbe  conditions  was  one  that  tbe  employer  should,  if  reqmred, 
prosecute  the  servant  for  any  wrongful  act  covered  by  the  policy. 
Tbe  défendants  pleaded  that  they  bad  required  plaintiff  to  prosecute, 
but  be  bad  not  done  so.  Lords  Blackbum  and  Watson  beld  that 
the  effect  was  that  ail  tbe  conditions  were  expressly  made  conditions 
précèdent.  Lord  Selborne,  G.,  dissented  on  the  ground  that  the 
condition  in  question  was  not  in  its  nature  précèdent  :  London 
Guaraiitie  Co.  v.  Fearnlei/  (1880),  6  Ap.  Ca.  911. 

Where  D.  and  P.  are  to  be   done   simultaneously,  Wherecove- 
neither  D.   nor   P.   can    maintain  an  action  witbout  bri>erfonned 
showing  that  he  has  done,  or  offered  to  do,  D.  or  P.  omBiy,^r- 
respectively.  ^^mi^l 

»  condition 

Tbis  rule  is  stated  m  tbe  notes  to  Povdage  v.  Colc  (1670),  1  précèdent  to 

Wms.   Saund.  320,  note  (4),  s.  5  (éd.  1871,  p.  556),  as  foUows:  *^^^^°- 

*'  Where  two  acts  are  to  be  done  at  the  saine  time,  as  where  A.  cove- 

nants  to  convey  an  estate  to  B.  on  such  a  day,  and  in  considération 

thereof  B.  covenants  to  pay  A.  a  sum  of  money  on  tbe  same  day, 

neither  can  maintain  an  action  witbout  showing  performance  of,  or 

an  offer  to  perform,  bis  part,  tbougb  it  is  not  certain  wbich  of  them 

is  obliged  to  do  tbe  first  act  ;  and  tbis  particularly  applies  to  ail 

cases  of  sale." 

E.D.  84 
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Examplcs.  Mortgagor  agreed  to  release  hîs  equity  of  rédemption,  "  in  con- 

sidération of  which  "  the  mortgagee  agreed  to  pay  him  7Z.  Held, 
that  the  release  was  a  condition  précèdent  to  the  payment  of  the 
money  :  Tkorp  v.  Thoi-p  (1701),  12  Mod.  455  ;  1  Ld.  Raym.  662. 

Action  for  debt  on  a  bond  conditioned  for  the  payment  of  se 
much  money  *'on  request,  the  plaintiff  assigning  over  to  the 
défendant  such  a  judgment  against  C'  Judgment  for  the  plain- 
tiff, it  appearing  that  he  had  offered  to  assign  the  judgment: 
Turner  v.  Goodivin  (1714),  10  Mod.  154,  189,  222. 

A.  covenanted  with  B.  that,  upon  the  tender  and  payment  by  B. 
of  a  certain  sum  on  or  before  a  certain  day,  A.  would  transfer 
certain  stock  to  B.  The  money  not  beîng  paid,  A.  brought  his 
action  ;  but  as  he  did  not  sufficiently  allège  a  transfer  or  tender  of 
the  stock,  judgment  for  B.  :  Stapleton  v.  Shelbuime  (1725),  1  Bro. 
P.  C.  215. 

Covenant  by  défendant  to  give  up  his  business  on  a  certain  day 
to  the  plaintiff,  and  covenant  by  plaintiff  to  accept  the  business, 
and  **at  and  before  the  delivery  of  the  deeds  procure  good  secmîty 
to  be  given  to  the  défendant,  to  be  approved  of  by  the  défendant, 
for  the  payment  of  250Z.  monthly  to  the  défendant."  The  plaintiff 
sued  the  défendant  for  not  giving  up  his  business  and  the  défendant 
pleaded  that  the  plaintiff  had  not  offered  or  given  sufficient  security; 
judgment  for  the  défendant,  "  because  the  part  to  be  performed  by 
the  plaintiff  was  clearly  a  condition  précèdent":  Kingston  v. 
Preston  (1773),  cited  at  length  in  Jones  v.  Barkley  (1781),  2 
Doug.  684  at  p.  689. 

Agreement  by  A.  to  sell  to  B.  an  estate  for  a  certain  sum,  in  con- 
sidération whereof  B.  agreed  to  pay  that  sum,  and  on  failure  to  pay 
21Z.  Ileldy  that  the  covenants  were  dépendent,  and  that  A.  could  not 
recover  the  21Z.  without  showing  a  conveyance  or  a  tender  of  a 
conveyance  :  Goodisson  v.  Nunn  (1792),  4  T.  E.  761. 

Plaintiff  covenanted  to  sell  to  the  défendant  a  schoolhouse,  and 
to  convey  the  same  on  or  before  the  Ist  of  August  ;  and  in  con- 
sidération thereof  the  défendant  covenanted  to  pay  the  plaintiff 
120Î.  on  or  before  the  Ist  of  August.  Held,  that  the  plaintiff  could 
not  maintain  his  action  for  the  120/.  without  averring  that  he  had 
conveyed  or  tendered  a  conveyance  :  Glazebivok  v.  Woodrow  (1799), 
8  T.  E.  366. 

Covenant  by  A.  to  convey  an  estate,  in  considération  of  which  B. 
covenants  to  pay  certain  money  s.  **  It  is  clear  that  thèse  are 
dépendent  covenants,  and  can  it  be  contended  for  an  instant  that 
though  the  one  has  not  conveyed  he  may  call  upon  the  other  to  pay 
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the  money?"  per  Lord  Kenyon,  C.J.,  Heard  v.  Wadlmm  (1801), 
1  East,  619  at  p.  629. 

If  the  time  fixed  for  doing  D.  must  happen  after  the  where  time 
time  fixed  for  doing  P.,  the  doing  of  P.  is  a  condition  be  donc  by 
précèdent  to  the  doing  of  2).,  and  P.  cannot  maintain  an  must** 
action  wittout  showing  that  he  has  done,  or  oflfered  to  tffîSr^^'^ 
do,  P.  ^^^"«i^'lîf 

done  by  the 

This  rule  is  stated  in  the  notes  to  Pordage  v.  Cole  (1670),  1  Wms.  performance 
Saund.  320,  note  (4),  s.  2  (éd.  1871,  p.  552),  as  follows  :— "  When  a  ^e^^^uon  '' 
day  îs  appointed  for  the  payment  of  money,  &c.,  and  the  day  is  to  précèdent  to 
happen  after  the  thing,  which  is  the  considération  of  the  money,  *^^^^°* 
&c.,  is  to  be  performed,  no  action  can  be  maintained  for  the  money, 
&c.,  before  performance." 

**  If  there  be  a  day  for  the  payment  of  the  money,  or  doing  of 
other  act,  for  another,  and  that  day  is  to  be  after  the  performance 
of  the  thing  for  which  the  promise,  &c.,  was  made,  there,  if  the 
agreement  be  to  pay  the  money,  or  do  other  thing,  */>?'  or  *m 
considération^^  or  such  other  words  that  would  make  a  condition 
précèdent,  there  such  things,  for  the  doing  or  performing  of  which 
the  other  agrées  to  pay  the  money,  or  do  other  thing,  must  be 
averred  to  maintain  an  action:"  per  Holt,  C.J.,  Thoiy  v.  Thoi^ 
(1701),  12  Mod.  455  at  p.  462  ;  1  Ld.  Raym.  662. 

By  marriage  articles  the  intended  husband  covenanted  to  settle  Examples. 
2,000{.  in  a  particular  manner  and  the  intended  wife's  father 
covenanted  to  make  a  settlement  ;  but  it  was  expressly  agreed  that, 
before  the  father  should  make  the  settlement  which  he  had  agreed 
to  make,  the  husband  should  purchase  and  settle  8402.  per  annum 
part  of  the  2,00OZ.  per  annum.  The  marriage  took  effect,  and  the 
father  died  before  anything  was  done  ;  then  the  wife  died  without 
issue.  Held,  on  a  suit  by  the  husband  against  the  infant  heir  of 
the  father,  that  the  settlement  of  the  840Z.  by  the  plaintifif  was  a 
condition  précèdent  to  the  performance  of  the  covenant  by  the 
father:  Fcversham  v.  Watson  (1680),  Finch,  Ca.  Ch.  445;  Freem. 
Ch.  85. 

Agreement  for  sale  of  lands,  vendors  to  deduce  title,  and  pur- 
chasers  to  prépare  conveyance  and  pay  for  the  lands.  Held,  that 
déduction  of  title  was  a  condition  précèdent  to  an  action  for 
the  purchase-money  :  Thames  Haven  Dock  Co.  v.  Brymei'  (1850), 
5  Exch.  696. 

Agreement  under  seal  that  the  plaintiflfs  should  supply,  and  that 

34—2 
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the  défendants  should  aceept,  coke,  ''  to  be  to  the  satisfaction  of  tbe 
défendants'  inspecting  oflScer  for  the  time  beîng."  Held,  that  it  was 
a  condition  précèdent  to  the  right  of  the  plaintiffs  to  insist  npon  the 
défendants'  acceptance  of  the  coke  that  it  should  be  to  the  satis- 
faction of  their  inspecting  officer  :  Grafton  v.  Eastem  Cotinties  Rail- 
nay  Co.  (1853),  8  Exch.  699. 

An  agreement  under  seal  between  A.  and  B.  contained  several 
stipulations,  and  it  was  agreed  and  declared  "  that  for  the  true  per- 
formance of  the  covenants  by  A.  hereinbefore  contained,  and  for 
securing  any  penalties  which  he  may  incur  under  thèse  présents,'* 

A.  and  two  responsible  sureties  ''  shall  within  ten  days  after  the 
exécution  of  thèse  présents,  exécute  a  bond  to  B.  in  a  penalty  of 
5,000/.,"  and  that  B.  shall  exécute  a  similar  bond  to  A.  HeldjfirêU 
that  A.'s  covenant  to  give  a  bond,  and  B.'s  like  covenant  were 
independent  ;  secondlyy  that  A.'s  covenant  to  give  a  bond,  and  B.'s 
liability  under  his  other  stipulations  were  dépendent,  so  that  it 
was  a  condition  précèdent  to  A.'s  right  to  recover  damages  against 

B.  in  respect  of  a  breach  of  such  stipulations,  that  A.  should 
hâve  given  the  bond,  and  that  the  fact  of  B.  not  having  given  his 
bond  did  not  better  A.'s  position:  lîoberts  v.  Brett  (1865),  11 
H.  L.  G.  337. 

Charter.  In  many  instances  this  rule  has  been  applied  to  the  construction 

parties.  ^{  charterparties,  where,  the  covenant  being  that  the  merchant 

should  pay  the  freight  on  delivery  of  the  goods  at  a  certain  place, 
the  goods  were  not  delivered  ;  because  part  of  them  had  been  taken 
by  pirates  :  Bright  v.  Cowper  (1612),  1  Brownl.  &  G.  21  (in  this 
case  it  is  not  clear  whether  the  whole,  or  only  part  of  the,  freight 
was  claimed)  ;  or  the  ship  did  not  arrive  :  Clarke  v.  Gumell  (1612), 
1  Bulst.  167  ;  or  the  ship  was  wrecked  before  arrivai  :  Cook  v. 
Jennings  (1797),  7  T.  R  381  ;  Gibbon  v.  Mendez  (1818),  2  B. 
&  Aid.  17;  Mitchell  v.  Darthez  (1836),  2  Bmg.  N.  C.  555;  or  the 
ship  was  wrongfully  seized  and  prevented  from  going  on  her 
voyage  :  Smitli  v.  Wilson  (1807),  8  East,  437  ;  or  the  goods  were 
seized  by  a  foreign  Government:  Stoi^efr  v.  Gordon  (1814),  8  M. 
&  S.  308;  or  the  ship,  in  pursuance  of  directions  from  the 
freighter's  agent,  proceeded  to  a  port  différent  from  that  named 
in  the  charterparty  ;  Thompson  v.  Brown  (1817),  7  Taunt.  656;  or 
where  the  merchant  was  held  justified  in  declining  to  perform  his 
part  of  the  contract  on  the  ground  that  the  ship  was  to  sail  on  a 
certain  day  and  failed  to  do  so  :  Glaholm  v.  Hays  (1841),  2  Man.  & 
Gr.  257  ;  see  Croockeuit  v.  Fletcher  (1857),  1  H.  &  N.  893 ;  or  that 
she  was  not  ready  to  reçoive  cargo  at  the  time  agreed  upon  :  OKrrr 
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V.  Fielden  (1849),  4  Exch.  135  ;   but  the  discussion  of  cases  on 
charter-parties  is  foreign  to  the  scope  of  this  work. 

Dependency  in  respect  of  time  may  be  illustrated  by  the  cases  in  Arbitration. 
\vhich  an  instrument  contains  an  agreement  to  refer  to  arbitration 
any  matter  of  dispute  arising  under  the  instrument. 

Policy  of  marine  insurance,  condition  that  the  sum  to  be  paid  Policies. 
on  loss  should  be  ascertained  by  arbitration,  no  action  to  be  brought 
till  after  arbitration,  and  then  only  for  such  sum  as  the  arbitrator 
should  award.  HehU  that  till  award  made  no  action  was  maintain- 
able:  Scott  v.  Avery  (1855),  5  H.  L.  C.  811  ;  Tredwen  v.  Holman 
(1862),  1  H.  Se  C.  72  ;  Caledonian  Insurance  Co.  v.  Gilmour, 
[1893]  A.  C.  85. 

Â  similar  décision  was  given  in  the  case  of  an  accident  policy  : 
Braimstein  v.  Accidentai  Death  Insurance  Co.  (1861),  31  L.  J, 
Q.  B.  17. 

Fire  policy,  condition  that  loss  should  be  paid  after  adjustmeut, 
any  différence  to  be  submitted  to  arbitration,  and  award  to  be 
conclusive.  IleUl  (Bramwell,  B.,  dissenting),  that  award  was  a 
condition  précèdent:  Elliott  v.  Royal  Exchange  Assurance  Co* 
(1867),  L.  K.  2  Ex.  237  ;  Viney  v.  Bignold  (1887),  20  Q.  B.  D.  172  ; 
Trainor  v.  Phoenix  Fire  Asstirance  Co.  (1892),  65  L.  T.  825  ; 
Spunier  v.  La  Cloche,  [1902]  A.  C.  446. 

In  Dawson  y.  Fitzgerald  (1876),  L.  R.  9  Ex.  7  ;  1  Ex.  D.  257,  the 
défendant,  a  lessee,  covenanted  with  the  plaintiffs,  his  lessors,  that 
he  would  not  keep  up  an  injurions  quantity  of  ground  game,  and 
that  in  case  he  should  do  so,  he  would  pay  to  the  plaintiffs  a  fair  and 
reasonable  compensation,  '^  the  amount  of  such  compensation,  in  case 
of  différence,  to  be  referred  to  the  arbitration  of  two  arbitrators,'*  &c. 
The  plaintiffs  sued  for  breach  of  the  covenant  to  pay  compensation  : 
the  défendant  pleaded  that  there  had  been  no  référence  to  arbitra- 
tion. A  majority  (Kelly,  C.B.,  and  Pigott,  B.)  of  the  Court  below 
held  that  the  plea  was  good,  on  the  ground  that  the  covenant  to 
pay  compensation  and  the  covenant  to  refer  were  dépendent 
covenants,  and  that  arbitration  and  award  were  a  condition 
précèdent  to  liability.  Bramwell,  B.,  who  dissented,  stated  his 
view  of  the  law  (L.  E.  9  Ex.  at  p.  10),  as  follows  :  **  If  there  be  a 
covenant  to  pay  in  a  certain  event,  and  a  separate  and  collatéral 
covenant  that,  in  case  of  différence,  that  différence  shall  be  referred 
to  arbiti'ation,  the  two  are  distinct  from  each  other,  and  one  may 
be  broken  whether  the  other  be  broken  or  not  ;  and  it  is  no  matter 
whether  the  two  covenants  are  in  différent  deeds,  or  in  the  same 
deed  at  différent  parts  of  it,  or  foUowing  each  other  consecutively. 
If,  on  the  other  hand,  there  is  only  a  covenant  to  pay  whatever 
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npon  arbitratioD  shall  be  foand  to  be  due,  then  no  action  can  be 
maintained  until  the  arbitratîon  bas  taken  place."  On  appeal,  the 
judgment  of  the  majorîty  of  the  Court  below  was  reversed.  Jeasel, 
M.R.,  said  (1  Ex.  D.  p.  260)  :  "  I  take  the  law,  as  settled  by  the 
highest  authorîty — the  House  of  Lords — to  be  thîs.  There  are 
two  cases  where  such  a  plea  as  the  présent  is  successfcd  ;  first, 
where  the  action  can  only  be  brought  for  the  sum  named  by  the 
arbitrator  ;  secondly,  where  it  is  agreed  that  no  action  shall  be 
brought  till  there  bas  been  an  arbitration,  or  that  arbitration  shall 
be  a  condition  précèdent  to  the  right  of  action.  In  ail  other  cases 
where  there  is,  first,  a  covenant  to  pay,  and  secondly,  a  covenant 
to  refer,  the  covenants  are  distinct  and  collatéral,  and  the  plaintiff 
may  sue  on  the  first,  leaving  the  défendant  to  pursue  one  of  two 
courses,  either  to  bring  an  action  for  not  referring,  or  to  apply 
under  s.  11  of  the  Gommon  Law  Procédure  Act,  1854,  to  stay  the 
action  till  there  bas  been  an  arbitration." 

A  clause  which  stipulâtes  that  ail  matters  in  différence  should  go 
to  arbitration,  and  prohibits  any  action  being  brought  in  respect 
of  matters  actually  submitted  to  arbitration  is  collatéral  and 
independent,  and  an  award  is  not  a  condition  précèdent  to  action, 
except  as  regards  such  sums  as  are  not  payable  untU  the  amount 
bas  been  determined  by  the  award  :  ColUns  v.  Locke  (1879),  4  Ap. 
Ca.  674. 

In  Bahhage  v.  Coulbimi  (1882),  9  Q.  B.  D.  235,  ît  was  held  that 
under  an  agreement  by  a  lessee  to  pay  for  dilapidations,  the 
amount,  if  disputed,  to  be  settled  by  valuers,  the  valuation  was  a 
condition  précèdent  to  the  lessor's  right  to  sue  in  respect  of  the 
dilapidations.  Field,  J.,  distinguished  Daicson  v.  Fitzgerald, 
saying:  ''  In  that  case  the  resuit  was  différent,  because  there  was 
an  independent  covenant  to  pay  a  fair  and  reasonable  compensation, 
while  hère  there  is  only  a  covenant  to  pay  a  sum  ascertained  by 
valuers."  The  case  was  affiimed  by  CA.  {diss.,  Cotton,  L.J.), 
46  L.  T.  794. 

In  cases  where  the  dependency  arises  from  the  nature  of  the 
covenants,  the  foUowing  rule  may  be  laid  down  : — 

If  P.  be  the  sole  considération  for  D.  (or,  as  it  is  some- 
times  expressed,  goes  to  the  root  of  the  contract),  P. 
cannot  bring  his  action  without  doing,  or  offering  to  do, 
P.  ;  in  other  words,  the  covenants  are  dépendent  ;  but 
if  P.  be  part  only  of  the  considération  for  2).,  and  the 
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non-performance  of  P.  can  be  compensated  by  damages,  f^^^^^^j^^®''" 

P.  can  bring  his  action  without  doing,  or  offering  to  do,  ^  compen- 
P.  ;  in  other  words,  the  covenants  are  independent. 


Thîs  rule  is  laid  down  in  the  notes  to  Pordage  v.  Cole  (1670),  1 
Wms.  Saund.  320,  ss.  4  and  3  (éd.  1871,  pp.  656  and  552),  as  foUows  : 
''Where  the  matual  covenants  go  to  the  whole  considération  on 
both  sides,  they  are  mutual  considérations,  and  performance  mast 
be  averred.*'  '*  Where  a  covenant  goes  only  to  part  of  the  considéra- 
tion on  both  sides,  and  a  breach  of  such  covenant  may  be  paid  for 
in  damages,  it  is  an  independent  covenant,  and  an  action  may  be 
maintained  for  a  breach  of  the  covenant  on  the  part  of  the 
défendant  without  averring  performance  in  the  déclaration.*' 

The  leading  case  on  both  branches  of  this  rule  is  Boonc  v.  Eyre 
(1777) ,  1  H.  Bl.  273  n.  ;  2  W.  Bl.  1312.  There  the  plaintiff  conveyed 
a  plantation  in  the  West  Indies,  with  the  negroes  on  it,  in  con- 
sidération of  a  sum  down  and  an  annuity,  and  covenanted  that  he 
VfB.s  lawfully  possessed  of  the  negroes.  The  défendant  covenanted 
that,  the  plaintiff  well  and  truly  performing  ail  and  everything 
therein  contained  on  his  part  to  be  performed,  he,  the  défendant, 
w'ould  pay  the  annuity*  To  an  action  for  non-payment  of  the  annuity, 
the  défendant  pleaded  that  the  plaintiff  was  not,  at  the  time  of 
making  the  deed,  lawfuUy  possessed  of  the  negroes.  On  demurrer, 
Lord  Mansfield,  C.J.,  said  (1  H.  Bl.  273  n.)  :  *'  The  distinction  is 
very  clear  :  where  mutual  covenants  go  to  the  whole  of  the  con- 
sidération on  both  sides,  they  are  mutual  conditions,  the  one 
précèdent  to  the  other  ;  but  w^here  they  go  only  to  a  part,  where  a 
breach  may  be  paid  for  in  damages,  there  the  défendant  bas  a 
remedy  on  his  covenant,  and  shall  not  plead  it  as  a  condition 
précèdent  If  this  plea  were  to  be  allowed,  any  one  negro  not 
being  the  property  of  the  plaintiff  would  bar  the  action." 

Where  the  défendant  covenanted  to  pay  the  plaintiff  a  certain  Examples  of 
sum,  the  plaintiff  making  to  him  a  suflScient  estate  in  certain  lands  co^^J^ 
before  St.  Thomas's  Day.  Held,  that  the  words  **the  plaintiff 
making,"  &c.,  were  a  condition  précèdent.  Le.,  that  the  covenants 
were  dépendent  :  Large  v.  Cheshire  (1672),  1  Vent.  147  ;  2  Keb.  801. 
See  likewise  Duke  of  St.  Alhans  v.  Shore  (1789),  a  H.  Bl.  270; 
Atkinson  v.  Smith  (1845),  14  M.  &  W.  695;  Graves  v.  Legg  (1854), 
9  Exch.  709  ;  cases  of  assumpsit  ;  and  Bradford  v.  Williams  (1872), 
L.  R.  7  Ex.  259  ;  where  Martin,  B.,  said  :  "  I  think  the  words 
*  condition  précèdent  '  are  unfortunate.    The  real  question,  apart 
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from  ail  tecbnical  expressions,  is,  what  in  each  instance  is  tbe 
substance  of  tbe  contract." 

Wbere  an  apprentice  ran  away  and  enlisted  as  a  soldier,  it  was 
beld  a  sufficient  excuse  for  bis  master  net  performing  bis  covenant  to 
teacb  bim  :  Cuf  v.  Brown  (1818),  5  Price,  297  ;  Hughes  v.  Hwnphreyt 
(1827),  6  B.  &  C.  680. 

Wbere  a  master  leaves  off  bis  business  be  cannot  bring  an  action 
on  tbe  covenant  by  tbe  apprentice  to  serve  bim  :  EUen  v.  Topp 
(1851),  6  Excb.  424. 

Agreement  to  sing  in  an  opéra  at  111.  a  week  for  tbree  montbs, 
if  opéra  ran  so  long.  Plaintiff  was,  tbrougb  illness,  unable  to 
perform  on  tbe  opening  nigbt.  Held,  ber  doing  so  was  a  condition 
précèdent  to  liability  to  engage:  Pomsard  v.  Spiei's  and  Pond 
(1876),  1  Q.  B.  D.  410. 

Condition  on  a  season  ticket  for  delivery  up  tbereof  on  tbe  day 
of  expiration.  Held,  a  condition  précèdent  to  obtaining  tbe  retum 
of  a  deposit  paid  on  tbe  issue  tbereof  :  Cooper  v.  L.  B.  de  S.  C.  Ry. 
(1879),  4  Ex.  D.  88. 

Bankers  sold  excbange  contracts,  t.e.,  undertook  to  pay  money  in 
excbange  for  silver,  but  stipulated  tbat  tbe  goods  in  payment  for 
wbicb  tbe  money  was  required  sbould  be  financed  tbrougb  tbem. 
Held,  tbat  financing  tbe  goods  as  stipulated  was  a  condition 
précèdent  :  Bank  of  China  v.  American  Trading  Company,  [1894] 
A.  C.  266. 

Even  wbere  tbe  considération  goes  to  tbe  root  of  tbe  contract,  a 
défendant  wbo  bas  bad  a  substantial  part  of  tbe  considération 
cannot  set  up  tbe  non-performance  by  tbe  plaintiff  of  a  condition 
précèdent. 

''Now  wbatever  migbt  bave  been  tbe  question  if  it  bad  been 
raised  wbile  tbe  agreement  was  executory,  we  are  clearly  of  opinion 
tbat  tbe  défendant  baving  received  a  substantial  portion  of  tbe  con- 
sidération, it  is  no  longer  compétent  to  bim  to  rely  upon  tbe  non- 
performance  of  tbat  wbicb  migbt  bave  been  originally  a  condition 
précèdent:  per  Parke,  B.,  in  Oraves  v.  Legg  (1864),  9  Excb.  709  at 
p.  716  ;  White  v.  Beeton  (1861),  7  H.  &  N.  42  ;  and  see  tbe  judg- 
ment  of  tbe  Court  in  EUen  v.  Topp  (1851),  6  Excb.  424  at  p.  441. 
Tbis  doctrine  is  well  and  firmly  establisbed,  and  is  in  accordanoe 
witb  principles  of  common  sensé  and  justice  :  "  per  Curiam, 
Cockburn,  C.J.,  and  Quain  and  Field,  JJ.,  Carter  v.  ScargiU 
(1875),  L.  R.  10  Q.  B.  564  at  p.  567. 

Accordingly,  it  is  impossible  after  a  marriage  to  set  aside  tbe 
marriage  contract  on  tbe  ground  of  tbe  failure  of  a  pecuniary 
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considération:  Campbell  v.  Ingïlhy  (1856),  21  Beav.  567;  on  app. 
(1857),  1  De  G.  &  Jo.  893. 

Â  breach  of  the  covenant  by  an  apprentice  to  serve  bis  master 
faithfally  is  no  defence  to  an  action  against  the  master  for  not 
teaching  him  according  to  bis  covenant:  Winston  v.  Linn  (1823), 
1  B.  &  C.  460;  PkiUi:p8  v.  Clift  (1859),  4  H.  &  N.  168. 

A.  covenanted  witb  B.  not  to  interfère  in  a  certain  brancb  of  tbe  Bxampies  of 
Scotcb  fisb  business,  and  to  assign  to  B.  a  certain  Scotcb  fisbery.  coyenants. 
B.,  m  considération  of  tbe  assignment  and  of  A.'s  covenant,  cove- 
nanted to  pay  A.  an  annuity.  Held,  tbat  tbe  covenant  not  to 
interfère  in  tbe  business  was  only  a  part  of  tbe  considération  for 
the  annuity,  and  was  therefore  not  a  condition  précèdent,  but  an 
independent  covenant  :  C  arpenter  v.  Cresswcll  (1827),  4  Bing.  409  ; 
1  M.  &  P.  66. 

In  a  dissolution  deed  between  two  partners,  A.  and  B.,  A. 
assigned  to  B.  certain  shares,  and  covenanted  for  further  assur- 
ance ;  and  B.  covenanted  witb  A.  to  indemnify  him  against  certain 
liabilities:  on  a  suit  by  B.  to  enforce  A.'s  covenant  for  further 
assurance,  it  was  held  tbat  a  breach  by  B.  of  bis  covenant  to 
indemnify  A.  was  no  defence,  for  tbe  covenants  were  indepen- 
dent :  Gibson  v.  Goldsmid  (1854),  5  De  G.  M.  &  G.  757;  reversing 
18  Beav.  584. 

Covenant  by  lessee  to  deliver  up  a  farm,  and  on  quitting  to 
deliver  up  an  agreement.  Covenant  by  lessor  tbat  if  lessee  did 
deliver  up  the  farm  and  keep  ail  other  covenants,  be  would  pay 
for  manure.  Held^  tbat  delivery  up  of  tbe  agreement  was  not  a 
condition  précèdent  to  liability  to  pay  for  the  manure  :  Neivson  v. 
Smythies  (1858),  3  H.  &  N.  840. 

The  conveyances  of  plots  forming  part  of  a  building  estate  con- 
tained  covenants  by  the  respective  purchasers  against  building  beyond 
either  tbe  front  or  rear  building  lines.  Tn  an  action  by  a  purchaser 
of  one  plot  against  the  purchaser  of  tbe  adjoining  plot  to  restrain 
a  breach  of  the  covenant  as  to  the  front  building  line.  Held,  tbat 
the  covenants  were  independent,  and  therefore  the  plaintififs'  right 
to  relief  was  not  barred  by  a  breach  on  bis  own  part  of  tbe  cove- 
nant as  to  tbe  rear  building  line  :  Chittt/  v.  Bray  (1883),  48 
L.  T.  860. 

Engagement  to  sing  in  théâtres,  halls,  and  drawing-rooms  for 
fifteen  weeks,  and  to  be  at  rebearsals  six  days  before  engagement 
began.  Held,  tbat  the  stipulation  as  to  rebearsals  was  not  a 
condition  précèdent:  Bettini  v.  Gye  (1876),  1  Q.  B.  D.  183. 

A  covenant  in  a  séparation  deed  by  tbe  husband  to  pay  an 
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annuity  to  a  trastee  for  the  wife,  and  a  covenant  by  the  trustée 
with   tbe  husband    that    the  vfite  shoald  not   molest  him,   are 
independent  covenants:   Fearon  v.  Earl  of  Ayles/ord  (1884),  14 
Q.  B.  D.  792. 
Oontracts  to        it  wiU  be  observed  that  where  A.  covenants  to  supply  goods  to  B., 
and^to  |m*^or  and  B.  covenants  to  pay  for  them,  the  effect  of  holding  the  per- 
them  are         formance  by  A.  of  bis  covenant  to  be  a  condition  précèdent  to  bis 
right  of  action  for  the  purchase-money,  would  be  to  prevent  him 
from  recovering  the  purchase-money  if  he  failed  in  delivering  any 
one  article  ;  while,  if  the  covenants  are  held  to  be  independent,  B. 
can,  if  he  is  really  injured  by  A.'s  default,  bring  a  cross  action  on 
A/s  covenant  ;  in  cases  of  that  nature  consequently  the  covenants 
are  held  to  be  independent.     The  foUowing  are  examples. 
Examples.  Covenant  by  plaintiff  with  défendants,  that  he  being  provided  by 

défendants  with  rails  and  chaks,  would  complète  part  of  the  rail- 
way  and  the  permanent  way  before  the  Ist  of  June  ;  covenant  bj 
défendants  with  plaintiff  to  pay  him  15,000Z.  by  instalments  ;  pro- 
vision that  if  the  plaintiff  should  not  complète  the  railway  by  Ist  of 
June,  the  défendants  might  retain  part  of  the  15,000/.  for  every  day 
of  delay  ;  défendants  did  not  f umish  the  rails  till  after  the  Ist  of 
June.  Held,  on  an  action  for  the  16,000i.,  that  the  covenants  were 
independent  ;  and  the  futnishing  of  the  rails  was  not  a  condition 
précèdent:  Macintosh  v.  Midland  Countiea  lîailtcay  Co.  (1845),  14 
M.  &  W.  548. 

Agreement  under  seal  that  défendants  should  supply,  and  plain- 
tiffs  purchase,  ail  the  coke  required  by  plaintiffs  for  working  their 
railway  ;  covenant  by  plaintiffs  that  so  long  as  the  défendants 
should  punctually  supply  the  said  coke  they  would  abstain  from 
purchasing  coke  from  other  persons.  Held,  that  the  fact  of  the 
plaintiff  having  purchased  coke  from  other  persons  was  no  answer 
to  an  action  brought  by  them  against  the  défendants  for  noi 
delivering  coke  :  Eastern  Counties  lîaibvay  Co.  v.  Philijyson  (1855), 
16  C.  B.  2. 

Plaintiffs  contracted  by  deed  with  the  Vestry  of  C.  to  supply  gas 
to  the  public  lanterns  of  the  parish  of  C.  ;  covenanting  {inter  alia) 
that  they  would  to  the  satisfaction  of  the  Vestry  light  each  lamp 
at  sunset  and  continue  it  lighted  till  sunrise,  and  also  as  to  the 
purity  and  illuminating  power  of  the  gas.  The  Vestry  covenanted, 
the  plaintiffs  i^erforming  their  covenants,  to  pay  a  certain  sum  par 
annum  for  each  gas  lamp.  On  an  action  brought  to  recover  the 
money,  the  Vestry  .pleaded  non-performance  by  the  plaintiffs  of 
their  covenants.    Held,  that  the  covenants  by  the  plaintiffs  and 
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défendants  were  îndependent  :  London  Qaslight  Co.  v.  Chelsea  (1860), 
8  C.  B.  N.  S.  215. 

See  also  Ritchie  v.  Atkiiison  (1808),  10  East,  295;  Havelock  v.  Charter- 
Geddes  (1809),  10  East,  555  ;  Davidson  v.  Gu^t/me  (1810),  12  East,  P*"*^'^ 
S80;  Storer  v.  Gordon  (1814),  8  M.  &  S.  308;  FothergiU  v.  Walton 
(1818),  8  Taunt.  576;  2  J.  B.  Moore,  630;   Stavers  v.  Curling 
(1886),  3  Bing.  N.  C.  355  ;  3  Scott,  740  ;  2  Hodges,  237  (ail  cases 
on  the  construction  of  charter-parties). 

A  clause  introduced  by  a  participle,  or  by  the  words  "  to  be,"  may  Clausee  intro- 
or  may  not  be  a  mère  qualification  of  the  covenant  with  which  it  is  âcij^^or^e 
connected.  In  the  former  case  it  forms  a  condition  précèdent  to  words "tobe" 
liability  under  the  qualified  covenant  ;  in  the  latter  it  does  not.       ^^itlon^ 

The    following  are  examples  of  clauses  held  to  be  conditions  précèdent, 
précèdent. 

The  défendant  covenanted  to  pay  a  certain  sum  to  the  plaintifif, 
the  plaintifif  making  him  an  estate  in  certain  lands:  Large  v. 
Clieshire  (1672),  1  Vent.  147. 

Covenant  by  lessee  to  repair,  ^'  the  lessor  allowing  and  àssigning 
timber  for  repairs  :  **  Thomas  v.  Cadwallader  (1744),  Willes,  496. 

Agreement  by  lessee  to  keep  the  premises  in  repair,  **  the  same 
being  first  put  into  good  order  and  condition  by  the  lessor:** 
Neale  Y.RatcHff  (1850),  15  Q.  B.  916. 

Plaintifif  agreed  to  sell  wool  to  the  défendant,  **  the  names  of  the 
vessels  to  be  declared  as  soon  as  the  wool  was  shipped."  Held, 
on  an  action  by  the  plaintifif  for  the  price  of  the  wool  on  the 
défendant  ref using  to  accept  it,  that  the  declaring  of  the  names  of  the 
vessels  within  a  reasonable  time  after  shipping  the  wool  was  a 
condition  précèdent  to  the  plaintififs  right  to  recover:  Graves  v. 
Legg  (1854),  9  Exch.  709. 

Power  to  the  lessee  to  détermine  the  lease,  ''  ail  arrears  being 
paid  .  .  .  without  préjudice  to  any  claim  .  .  .  which  any  of  the 
parties  hereto  may  then  be  entitled  to  for  breach  of  any  of  the 
covenants  hereinbefore  contained.*'  Held,  that  the  payment  of 
arrears  was  a  condition  précèdent  :  Grey  v.  Friar  (1854),  4  H.  L.  C. 
666. 

Lease  with  covenant  by  lessee  to  repair,  the  lessor  having  first 
put  the  same  into  repair  pursuant  to  the  covenant  thereinafter 
entered  into  by  him,  with  a  covenant  by  lessor  to  put  into  repair 
forthwith.  Held^  that  the  performance  of  the  lessor's  covenant  was 
a  condition  précèdent  :  Couard  v.  Gregœnj  (1866),  L.  K.  2  C.  P.  158. 

Covenant  by  lessee  of  house  to  pay  rent  and  keep  premises  in 
repair  ;  covenant  by  lessor  that  the  lessee,  on  giving  six  months' 
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notice  before  the  end  of  the  term,  shoald  bave  a  renewed  lease, 
''  apon  paying  the  rent,  and  performing  and  observing  the  coyb- 
nants  of  the  lease."  Held,  that  the  performance  of  the  covenants  bj 
the  lessee  was  a  condition  précèdent  to  bis  privilège  of  having  a 
renewed  lease:  Bastin  v.  BidweU  (1881),  18  Ch.  D.  288;  in  ibe 
judgment  of  Eay,  J.,  in  this  case  ail  the  prior  cases  are  collected. 

Such  clauses        The  foUowing  clauses  bave  been  held  not    to  be  conditions 

Sd^Sent     précèdent. 

covenants.  Covenant   by  lessor  with   lessee,   "  that    be   paying  the   rent 

and  performing  the  covenants  on  bis  part  to  be  performed,'* 
shall  quietly  enjoy.  In  an  action  by  the  lessee  for  breach  of 
covenant,  the  lessor  pleaded  that  the  lessee  broke  bis  covenants, 
and  that  therefore  the  lessor's  covenant  ceased  to  oblige  him. 
Held,  on  démarrer,  that  the  words  "  paying  and  performing  "  did 
not  amount  to  a  condition  précèdent  :  Hayes  or  Hays  v.  Bickerstaffe 
(1676),  2  Mod.  34  ;  Freem.  K.  B.  194  ;  Vaugh.  118  (where  the  report 
is  on  the  meaning  of  the  covenant  for  quiet  enjoyment)  ;  AUen  v. 
Babbington  (1666),  1  Sidf.  280  ;  2  Keb.  9, 28  ;  Dawson  v.  Dyer  (1833), 
5  B.  ife  Ad.  584  ;  Edge  v.  BoUeau  (1885),  16  Q.  B.  D.  117. 

Lease  reserving  the  trees,  covenant  by  lessee  with  the  lessor 
that  be  should  bave  liberty  to  fell  the  trees  and  root  them  ap, 
"  repairing  the  bedges  where  they  grow."  Heldy  that  the  words 
'*  repairing,"  &c.,  amounted  to  an  independent  covenant  by  ihe 
lessor  :  Wa^ren  v.  Arthur  (1683),  2  Mod.  317. 

The  défendant  covenanted  with  the  plaintiff  that  he,  the  plaintifi, 
*'  doing,  fulfilling,  and  performing  ail  the  covenants  in  the  indenture 
contained,"  he,  the  défendant,  would  pay  an  annuity.  Held^  that 
"  doing,  &c.,"  was  not  a  condition  précèdent  to  payment  :  Boone  v. 
-E>re(]777),  2W.  Bl.  1812. 
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QUALTFIED   COVBNANTS   AND   COVENANTS   FOR  TITLB. 


Absolute  Covenant  qualijicd  hy  Context  :  Coveiiants  qtiàlified  hy 
"  but  thatf  cfc."  :  Inconsistent  Absolute  Covenants  :  Qualifying 
Wo7'ds  affect  ail  Covenants  in  pari  materiâ  :  Covenants  Jor  Title  : 
Covenant  for  Title  distinguished  from  Covenant  for  Quiet  Enjoy- 
vient  :  Extent  of  Covenant  for  Title  :  Object  of  Covenant  for 
Quiet  Enjoyment:  Disturbance  necessaiyfor  Breach:  TVhat  is  a 
Disturbance  :  Légal  Proceedings  :  Suit  in  Equity  :  Disturbance 
of  Appartenances:  Consti'uction  of  Particular  Words:  Dis- 
turbance caused  by  Covenantee^s  oivn  act  :  Disturbance  means 
Lawftd  Disturbance  :  Unless  by  Covenantor  ;  or  Specified 
Person  :  Who  "  claim  undei*  "  ihe  Covenantor  :  Covenant  against 
Incumbrances  :  Covenant  far  Further  Assurance  :  What  Acts  are 
îvithin  the  Covenant:  Whether  Disentailing  Deed  can  be 
Claimed  :  Duplicate  Conveyance  :  Covenant  to  produis  Deeds  : 
New  Covenants  for  Title  :  Oiiginal  Conveyance  void  :  Further 
Assurance  distinguished  from  Estoppel. 

Thouqh  a  covenant  may  be  in  terms  absolute,  it  may  appear 
from  the  whole  deed  that  it  was  only  intended  to  be  a  qualified 
covenant,  for — 

A  covenant  gênerai  or  absolute  in  terms  may  be  covenant 
restricted  or  qudified  by  something  appearing  in  another  œntUt.   ^ 
part  of  the  deed. 

ThuB  in  a  conveyance,  covenants  for  title  were  restricted,  by  an 
agreement  in  a  remote  part  of  the  deed,  to  acts  done  by  the 
covenantor  himself  :  Brotvn  v.  Broum  (1662),  1  Lev.  57  ;  and  in  a 
lease,  a  covenant  by  the  lessee  to  repair  at  ail  times  as  occasion 
shonld  require,  and  at  furthest  within  three  months  after  notice, 
was  held  to  be  a  covenant  to  repair  only  after  occasion  and  three 
months*  notice  :  HorsfaU  v.  Testar  (1817),  1  J.  B.  Moo.  89. 


Digitized  by 


Google 


542  COVENANT   QUALIFIED   BY   CONTEXT. 

A  lease  contaîned  a  covenant  by  the  lessee  for  the  payment  of 
rent,  and  aiso  of  interest  on  i£  if  it  shoald  be  in  arrear  for  three 
quarters,  and  a  covenant  by  a  surety  that  the  lessee  should  at  ail 
times  well  and  truly  pay  the  rent  at  the  respective  days  therein 
before  mentioned,  and  also  interest,  and  should  duly  perform  ail 
the  covenants,  and  that  in  case  the  lessee  should  neglect  to  pay  the 
rent,  &c.,  for  forty  days,  the  surety  would  pay  it  on  demand.  Heli, 
that  the  surety  was  not  liable  before  the  end  of  the  forty  days,  nor 
before  demand,  the  latter  words  restraining  the  former  :  Sicklemore 
v.  Thistleton  (1817),  6  M.  &  S.  9. 

In  a  séparation  deed,  a  covenant  by  the  husband  to  pay  an 
annuity  of  250Z.  to  the  wife  during  her  life  was  restricted  by  a 
récital  that  he  had  agreed  to  pay  her  an  annuity  of  250L  out  of  his 
salary  as  a  searcher  so  long  as  he  should  hold  the  situation  :  Hesse 
v.  Albert  (1828),  3  M.  &  Ry.  406. 

In  Martyn  v.  McNamara  (1843),  4  Dr.  &  War.  411,  Sugden,  C, 
seems  to  hâve  been  of  opinion  that  the  generality  of  a  covenant  by 
A.  with  X.  was  qualified  by  a  restricted  covenant  in  pari  materià  by 
A.  and  B.  with  Y. 
wOTdsf"*^"^  It  must,  however,  be  remembered  that  an  absolute  covenant  will 

not  be  eut  down  by  ambiguous  words  :  Sugd.  V.  &  P.  (14th  éd.)  605  ; 
and  accordingly,  where  a  vendor  covenanted  **  that  he  was  seised  of 
a  good  estate  in  fee  according  to  the  indenture  made  to  him  by  W., 
his  vendor,"  it  was  held  that  the  covenant  was  absolute,  and  that 
the  référence  to  the  conveyance  by  W.  served  only  to  dénote  the 
limitation  and  quality  of  the  estate,  and  not  the  defeasibility  or 
indefeasibility  of  the  title:  Cooke  v.  Founds  (1661),  1  Lev.  40; 
S.  C.  8ub  nom.  Cookcs  v.  Fouiis,  1  Keb.  95. 

Conveyance  by  vendor  as  bénéficiai  owner,  since  the  Conveyancing 

Act,  of  his  **  estate  term  and  interest  under*'  a  recited  deed  "in 

the  pièce  of  land  coloured  red  in  the  plan  "  annexed  to  such  deed. 

Held,  that  the  statutory  covenant  for  title  extended,  quoad  the  estate 

to  that  limited  by  the  recited  deed,  and  qîioad  the  parcels  to  the 

whole  land  shown  on  the  plan  :  May  v.  Platt  (1900),  1  Ch.  616. 

The  Irish  case  of  Delmer  v.  McCabc  (1863),  14  Ir.  C.  L.  Rep.  877, 

which  is  apparently  contra,  is  there  treated  as  merely  a  décision 

on  the  words  of  the  particular  covenant  in  that  case. 

Reetrictive  Restrictive  words  may  be  altogether  rejected  if  inconsistent  with 

on^e^â?.*^  another  part  of  the  covenant.    Thus,  in  a  case  where,  on  dissolution 

text.  of  partnership,  B.  covenanted  that,  for  and  notwithstanding  any  act 

done  by  him,  it  should  be  lawful  for  A.  to  reçoive  certain  moneys 

without  any  let,   suit,   or  interruption  of   B.,   his  executors,  or 
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admînistratorSy  or  any  person  claîming  ander  him  or  them,  it  was 
held  that  the  words  "  for,  &c.,"  being  inconsistent  with  the  sub- 
séquent parts  of  the  covenant,  ought  to  be  rejected,  and  that  the 
receipt  of  the  money  by  B/s  executors  was  a  breach:  Belcher  v.  Sikcs 
(1828),  8  B.  &  Cr.  185. 

The  words  "but  that,"  &c.,  foUowing  a  covenant,  will  be  construed  "  But  that," 
as  part  of,  and  as  a  qualification  of,  the  covenant.  *^" 

The  condition  of  a  bond  was  that  whereas  the  defendwit  had 
assigned  a  lease  for  years  to  the  plaintiff,  he  had  not  done  any  act  to 
disturb  the  possession  of  the  plaintiff,  whereby  the  assignment  might 
be  impaired,  hindered,  or  frustrated,  but  that  the  plaintiff  should 
quietly  hold  and  enjoy  the  same  promises  without  any  disturbance  by 
the  défendant  or  any  other  person.  Held,  that  the  words  "but 
that,"  &c.,  referred  to  the  promises  of  the  condition,  and  meant 
that  the  lease  should  be  enjoyed  without  disturbance  by  any  person 
or  persons  by  act  done  or  to  be  done  by  the  défendant  :  Broxighton 
V.  Comoarj  (1564),  Moore  58;  Dy.  240  a. 

Covenant  by  lessor  that  he  had  not  done  any  act  to  préjudice  the 
lease,  but  that  the  lossee  should  enjoy  it  against  ail  persons.  Held, 
that  the  words  **  but  that,"  &c.,  referred  to  the  first  words  **  for  any 
act  done  by  the  lessor,  &c.  :  "  Gervis  v.  Peade  (1598),  Cro.  Eli^  615  ; 
S.  C.  suh  nom.  Pelés  and  Jervies'  Case,  Dyer,  240  a,  margin. 

If  a  deed  contains  two  covenants,  the  performance  of  }Vbere  pcr- 

'  *  ,  formanceof 

both  of  which  is  impossible,  each  of  the  covenants  is  a  both  coyc 

, .  ^     ,  .  nants  is  ira- 

qualified  covenant.  possible, 

each  is 

Thus  where  there  was  an  agreement  to  pay  plaintiff  25,000L  by  q^iî^^i^^- 
instalments  for  services  connected  with  the  formation  of  a  railway, 
and  another  agreement  that,  if  the  railway  should  not  be  proceeded 
with,  it  should  be  referred  to  arbitration  to  say  what  plaintiff  should 
be  paid,  it  was  held  that  the  covenant  for  payment  of  the  25,000i. 
was  qualified  :  Hemans  v.  Picciotto  (1857),  1  C.  B.  N.  S.  646. 

Where  there  are  several  covenants  by  the  same  covenantor,  and  ^^f.^j^^i" 

.  .  •        qualifying 

one  of  them  contains  words  restrictmg  its    generality,   as,    for  words  in  one 
instance,  "  notwithstanding  any  act  of  the  covenantor,"  but  the  ^^^^^other 
others    contain    no   such  qualifying  words,   the  question  arises  covenant. 
whether   the  restrictive  or  qualifying  words  apply  only  to  the 
covenant  in  which  they  are  contained,  or  to  the  other  covenants  as 
well.    It  was   formerly  thought  that  if   there  was   found  in  the 
first  or  last  part  of  a  sentence,  or  at  the  beginning  of  the  first, 
or  at  the  end  of  the  last,  sentence  a  restrictive  or  qualifying  clause, 
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Lord  St. 

I^iGonartls* 

[)ropo8itions. 


Mr.  Dart'8 
<înticism. 


wbich  in  good  sensé  mîght  be  applîed  to  both  sentences,  it  shoold 
be  so  applied  ;  bat  that  it  was  otherwise  if  tbe  claase  was  placed  in 
the  middle  of  one  or  two  sentences  ;  and  tbe  rule  was  stated  to  tbis 
effect  in  tbe  judgment  in  Oainsford  v.  Griffith  (1668),  1  Wms.  Saund. 
58  i.  at  p.  60a  (éd.  1871,  p.  67)  ;  but  tbe  learaed  editor  tbere  says  : — 
''  It  is  qaestionable  wbetber  macb  regard  would  now  be  paid  to  tbis 
mode  of  construction.  Tbe  cbief  object  of  courts  of  law  at  présent 
is  to  discover  tbe  true  meaning  of  tbe  parties,  and  to  constrae  tbe 
covenants  accordingly.  As  far  as  tbe  différence  above  laid  down 
would  tend  to  find  out  tbe  intention  of  tbe  parties,  so  far  it  would 
now  be  adopted,  and  no  fartber.*'  And  tbe  rule  is  expressly  denied 
by  Burrougb,  J.,  in  Nind  v.  Marshall  (1819),  3  J.  B.  Moo.  708 
at  p.  720;  1  Brod.  &  Bing.  819  at  p.  331;  Hotvell  v.  Richards 
(1809),  11  East,  633  ;  Foord  v.  WiUon  (1818),  8  Taunt.  548  ;  Kean 
V.  Strong  (1845),  9  Ir.  L.  B.  74. 

Upon  tbis  subject  Lord  St.  Leonards  bas  laid  down  (Sugd.  V.  &  P. 
14th  éd.,  c.  15,  s.  8,  pp.  605  et  seq.),  tbe  four  folio wing  propositions, 
viz.: — 

1.  "  Wbere  restrictive  words  are  inserted  in  tbe  first  of  several 
covenants  baving  tbe  same  object,  tbey  will  be  construed  as 
extending  to  ail  tbe  covenants,  altbougb  tbey  are  distinct.*' 

2.  **  Wbere  tbe  Jirst  covenant  is  gênerai,  a  subséquent  limited 
covenant  will  not  restrain  tbe  generality  of  tbe  preceding  covenant, 
unless  an  express  intention  to  do  so  appear,  or  tbe  covenants  be 
inconsistent,  or  unless  tbere  appear  sometbing  to  connect  the 
gênerai  covenant  witb  tbe  restrictive  covenant,  or  unless  tbere  are 
words  in   tbe  covenan^  itself  amounting  to  a  qualification." 

3.  ''  As,  on  tbe  one  band,  a  subséquent  limited  covenant  does  noi 
restrain  a  preceding  gênerai  covenant,  so,  on  tbe  otber,  a  preceding 
gênerai  covenant  will  not  enlarge  a  subséquent  limited  covenant." 

4.  "Wbere  tbe  covenants  are  of  divers  natures,  and  concem 
différent  tbings,  restrictive  words  added  to  one  sball  not  control  the 
generality  of  tbe  otbers,  altbougb  tbey  ail  relate  to  tbe  same  land." 

On  thèse  propositions  Mr.  Dart  remarks  (V.  and  P.,  7tb  éd., 
c.  13,  s.  5,  p.  799)  that  **  the  first  .  .  .  seems  to  be  warranted  by 
tbe  authorities.  The  second  proposition  is  perhaps  bardly  accurate; 
for  thougb  a  prior  gênerai  covenant  will  not,  it  appears,  be 
restrained  by  a  subséquent  limited  covenant  baving  a  différent 
object,  yet,  wbere  two  covenants  relate  to  the  same  object,  restric- 
tive words  in  tbe  second  may,  it  seems,  control  tbe  generality  of  the 
first.  The  third  and  fourth  propositions  seem  to  be  unim- 
peachable." 
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The  view  stated  in  Kawle  on  Covenants,  p.  505,  is  as  follows  : —  Mr.  Rawie'a 
**  The  class  of  cases  which  may  be  said  to  be  based  upon  Braivning  ^^^^• 
V.  Wright  (1799),  2  Bos.  &  Pul.  18,  appear  to  décide  that  where 
tbe  instrument  contains  one  or  more  gênerai  or  milimited  cove- 
nants, which  are  connected  witb,  or  refer  to,  and  bave  tbe  same 
object  as,  one  or  more  preceding  limited  covenants  so  as  to  join  the 
latter  with  tbe  former,  it  will  be  inferred  that  the  covenantor 
intended  that  ail  tbe  covenants  sbould  be  restricted  to  bis  own  acts , 
or  the  acts  of  those  claiming  under  bim,  and  tbe  preceding  limited 
covenants  will  qaalify  and  restrain  the  gênerai  ones;  in  other 
words,  wben  it  clearly  appears  that  the  covenants  are  as  it  were 
cast  in  one  mould,  ail  baving  the  same  extent,  Courts  will  not  pick 
ont  one  of  them  in  which  the  limitation  is  less  strongly  or  distinctly 
expressed  than  in  tbe  others,  and  upon  it  fasten  on  tbe  covenantor 
a  gênerai  Hability.  In  the  absence,  however,  of  any  such  direct 
connection  witb  or  référence  to  each  other  as  would  clearly  lead  to 
the  above  conclusion,  wben  tbe  limited  covenants  belong  to  a 
différent  class,  or  rather,  bave  a  différent  object  from  the  unlimited 
ones,  tbey  will  be  beld  to  produce  no  effect  upon  each  other,  and 
the  former  will  not  qualify  the  latter.** 

The  foUowing  rule  appears  to  include  ail  Lord  St.  Leonards* 
propositions  as  amended  by  Mr.  Dart,  and  also  spme  cases  which 
do  not  fall  under  them,  and  to  express  Mr.  Bawle's  views. 

If  one  covenant  be  restricted  or  qualified,  ail  other  QuaUfying 
covenants  in  pari  mater i  «,whether  express  or  implied,  Si^wve^nts^ 
are  also   restricted    or    qualified';    but    restrictive    or  *«iw»ri 
qualiiying  words  added  to  one  covenant  do  not  restnct 
or  qualify  other  covenants,  whether  express  or  implied, 
in  dispari  materiû. 

In  Kean  v.  Strong  (1845),  9  Ir.  L.  E.  74,  it  was  beld  by 
Crampton,  J.,  that  an  unqualified  covenant  to  renew  a  lease  was 
not  eut  down  by  a  qualified  covenant  for  quiet  enjoyment,  the 
covenants  not  being  connected  witb  each  other.  His  Lordship 
said  (p.  82)  : — **  It  would  be  against  principle  to  bold  that  an 
implied  covenant  sbould  qualify  an  express  unqualified  covenant, 
or  that  one  distinct  express  covenant  sbould  qualify  another  express 
covenant  neither  grammatically  or  substantially  connected  witb 
the  former.  I  cannot,  therefore,  yield  to  the  argument  which 
would  qualify  the  express  unqualified  covenant  to  renew  by  the 
terme  of  the  covenant  for  quiet^  enjoyment,  a  covenant  which,  in 
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the  deed,  îs  separated  from  the  former  by  several  distinct  and 
independent  covenants  :  and,  indeed,  it  may  be  added  that  two 
such  covenants,  one  the  covenant  to  renew,  nnqualified,  and  the 
other,  the  covenant  for  qaiet  enjoyment,  limited  to  the  acts  of  ihe 
covenantor,  may  well  and  do  often  co-exîst  in  the  same  deed." 
The  case  is  reported  on  appeal,  stib  nom.  Strong  v.  Kean  (1847),  10 
Ir.  L.  R.  187. 

The  only  case  which  does  not  support  the  rule  is  Milner  v.  Horion 
(1824),  McClel.  647,  in  which  it  was  held  that  words  restricting  the 
covenant  for  quiet  enjoyment  also  restricted  the  covenants  for  title, 
and  that  case,  it  may  be  remarked,  is  also  contrary  to  the  second 
of  Lord  St.  Leonards*  propositions  as  amended  by  Mr.  Dart,  and 
also  to  his  fourth  proposition,  and  isexpresslyoverruled  by  SmiÛtY. 
Compton  (1882),  8  B.  &  Ad.  189,  where  Lord  Tenterden,  C.J.  (at 
p.  200),  said  : — **  We  hâve  considered  Milner  v.  Horion  again  sincc 
the  argument,  and  we  cannot  feel  ourselves  boundby  its  authority." 
The  case  of  Line  v.  Stephenson  (1838),  6  Sco.  447  ;  4  Bing.  N.  C. 
678  ;  on  app.  7  Sco.  69  ;  5  Bing.  N.  C.  183,  where  it  was  held  that 
the  express  covenant  for  quiet  enjoyment  restricted  not  only  the 
implied  absolute  covenant  to  that  effect  created  by  the  word 
''  démise,"  but  also  the  implied  absolute  covenant  for  title  created 
by  the  same  word,  can  hardly  be  considered  as  contravening  the 
rule,  as  the  décision  proceeds  npon  the  ground  that  if  the  implied 
opération  of  the  word  **  démise  "  is  restricted  at  ail,  it  mnst  be 
restricted  for  every  purpose,  and  cannot  be  held  to  be  restricted 
when  implying  a  covenant  for  quiet  enjoyment,  and  unrestricted 
when  implying  a  covenant  for  title. 

Covenant  that  certain  lands  conveyed  to  the  plaintiff  for  her 
jointure  '^  are  of  a  certain  value,  and  shall  so  continue,  notwith- 
standing  any  act  done  or  to  be  done  by  "  the  covenantor.  Held, 
that  the  restriction  applied  to  both  covenants  :  Rich  v.  liich  (1585), 
Cro.  Eliz.  48. 

Condition  for  bond  to  be  void  **  if  he  were  seised  in  fee  the  day 
of  the  obligation  made  of  certain  lands,  and  if  said  lands  should  be 
discharged  of  ail  incumbrances  made  by  him  except  the  jointure 
of  his  wife.*'  Held,  that  the  words  "  except,  &c.,"  applied  to  both 
covenants:   Woodyard  v.  Dannock  (1600),  Cro.  Eliz.  762. 

In  a  lease  to  two  lessees,  they  **  jointly  and  severally  covenanted 
in  manner  following,  viz.  :  *'  then  followed  a  string  of  covenants  in 
respect  of  the  working  of  a  colliery  ;  after  thèse  followed  a  covenant 
by  the  lessor,  and  then  a  proviso  ''that  it  was  thereby  declared 
by   and   between   the   said  parties,"   and  the   lessor  covenanted 
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that  the  lessees  might  sell  certain  coal,  they,  the  lessees  (not 
saying  "and  each  of  them"),  their  executors,  &c.,  paying  and 
acconnting  to  the  lessor,  &c.  It  was  held  that  the  implied 
covenant  to  pay  contained  in  the  proviso  was  joint  and  several  by 
reason  of  the  introductory  words,  though  a  covenant  by  the  lessor 
was  înterposed:  Duke  of  Northumberland  v.  Eirington  (1794),  5 
T.  R.  522. 

Covenant  by  lessee  "  that  he  would  from  time  to  time  durîng  the  Examples  of 
term,  after  three  months'  monition,  sufiSciently  repair,  and  at  the  words^t 
end  of  the  term  leave  it  suflBciently  repaired."      Held,  that  the  ftppiymgto 

covcnaiits  ift 

clause  to  leave  it  well  repaired  at  the  end  of  the  term  was  distinct,  dUpari 
and  did  not  dépend  on  the  previous  clause  :  Harslet  v.  Butcher  wo^^iVt. 
(1623),  Cro.  Jac.  644. 

Covenants  in  a  conveyance  of  a  manor  by  A.  that  he  was  seised 
in  fee  notwithstanding  any  act  done  by  him  or  any  of  his  ancestors, 
and  that  no  reversion  was  in  the  King  or  any  other,  and  that  the 
manor  was  then  of  a  certain  annual  value,  and  that  the  plaintiff 
should  en joy  free  from  incumbrances  by  him  or  any  of  his  ancestors. 
Heldy  that  the  covenant  as  to  value  was  a  distinct  and  unrestricted 
covenant  :  Crapford  v.  Crayfoi'd  (1628),  Cro.  Car.  106. 

Covenants  in  conveyance  by  A.  that  he  was  seised  in  fee  notwith- 
standing any  act  done  by  him,  &c.,  and  that  the  lands  were  of  a 
certain  annual  value.  Held,  that  the  covenant  as  to  value  was 
an  absolute  unrestricted  covenant:  Hvghes  v.  Bennet  (1638),  Cro. 
Car.  495;  1  W.  Jo.  403. 

Covenant  to  pay  annuities  and  to  indemnify  against  them. 
Held,  two  separate  covenants,  the  former  of  which  was  broken  by 
non-payment,  though  the  vendor  was  not  asked  to  pay  them  : 
Saward  v.  Anstey  (1825),  10  J.  B.  Moo.  55. 

A  covenant  by  a  purchaser  to  indemnify  the  vendor  from  certain 
rents  was  held  not  to  be  restricted  by  the  covenant  to  pay  them 
being  restricted  to  the  time  the  purchaser  was  in  possession  : 
Crosêjield  v.  Moirison  (1849),  13  Jur.  565  ;  7  C.  B.  286. 

The  most  usual  opportunity  for  the  application  of  the  rule  was  Cov^ants 
in  the  construction  of  the  group  of  clauses  contained  in  conveyances 
prior  to  1882,  which  are  usually,  though  inaccurately,  called  the 
covenants  for  title.  Thèse  consisted  of  (1)  the  covenant  for  title 
strictly  so  called  (a  covenant  usually  omitted),  (2)  the  covenant 
for  right  to  convey,  (3)  the  covenant  for  quiet  enjoyment,  (4)  the 
covenant  against  incumbrances,  and  (5)  the  covenant  for  further 
assurance.  Such  covenants  were  either  gênerai  or  absolute,  i.c, 
against  the  acts,  &c.,  of  the  whole  world,  and  so  extending  to  ail 
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paramount  titles  and  iucumbrances,  or  limited,  Le,,  against  the  acts 
of  named  persons,  €.g.,ihe  covenantor  bimself  only,  or  the  covenantor 
and  bis  aucestors,  &c.,  and  wben  so  lunited  extended  only  to  defects 
of  title  or  incumbrances  created  by  such  named  persons.  Such 
covenants  are  usually  omitted  from  deeds  executed  since  1882,  as  by 
sect.  7  of  the  Conveyancing  and  Law  of  Property  Act,  1881  (44  &  45 
Vict.  c.  51),  the  appropriate  covenants  are  deemed  to  be  included 
in  conveyances,  mortgages  and  settlements  by  reason  of  the  grantor 
being  expressed  to  convey  as  bénéficiai  owner  or  as  settlor. 

The  covenants  for  title  and  for  right  to  convey  hâve 
the  same  object,  but  they  hâve  an  object  différent  from 
that  of  the  covenants  for  quiet  enjayment  and  against 
incumbrances. 

In  Norman  v.  Foater  (1674),  1  Mod.  101  ;  3  Keb.  246  ;  Haie,  J., 
said  :  ''  If  I  covenant  that  I  bave  a  lawful  right  to  grant,  and  that 
you  shall  enjoy,  notwithstanding  any  claiming  under  me,  the-se  are 
two  several  covenants,  and  the  first  is  gênerai  and  not  qualified  by 
the  second.  And  so  said  Wylde,  J.,  and  that  one  covenant  went  to 
the  title,  and  the  other  to  the  possession." 

*'  The  covenant  for  title  and  the  covenant  for  right  to  convey  are 
indeed  what  is  somewhat  improperly  called  synonymous  covenants  ; 
they  are,  however,  connected  covenants,  generally  of  the  same 
import  and  effect,  and  directed  to  one  and  the  same  object;  and 
the  qualifying  language'*of  the  one  may  therefore  properly  enough 
be  considered  as  virtually  transferred  to  and  included  in  the  other 
of  them.  But  the  covenant  for  quiet  enjoyment  is  of  a  materiallj 
différent  import,  and  directed  to  a  distinct  object.  The  covenant 
for  title  is  an  assurance  to  the  purchaser  that  the  grantor  has  the 
very  estate  in  quantity  and  quality  ^hich  he  purports  to  convey. 
.  .  .  The  covenant  for  quiet  enjoyment  is  an  assurance  against  Oie 
conséquences  of  a  détective  title,  and  of  any  disturbances  thereupoD. 
For  the  purpose  of  this  covenant  and  the  indemnity  it  affords,  it 
is  immaterial  in  what  respects  and  by  what  means  or  by  whose  acts 
the  éviction  of  the  grantee  or  bis  heir  takes  place  :  if  he  be  lawfully 
evicted  the  grantor  stipulâtes  to  indemnify  him  at  ail  events.  And 
it  is  perfectly  consistent  with  reason  and  good  sensé  that  a  cautions 
grantor  should  stipulate  in  a  more  restrained  and  limited  manner 
for  the  particular  description  of  title  which  he  purports  to  convey, 
than  for  quiet  enjoyment.  He  may  suspect  or  even  know  thaï  his 
title  is  in  strictness  of  law  in  some  degree  imperfect  ;  but  he  may  at 
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the  same  time  know  that  it  has  not  become  bo  by  any  act  of  his  own, 
and  he  may  likewise  know  that  the  imperfection  is  not  of  such  a 
nature  as  to  aflford  any  reasonable  chance  of  disturbance  whatever 
to  those  who  should  take  under  it  ;  he  may  therefore  very  readily 
take  upon  him  an  indemnity  against  an  event  which  he  considéra 
as  next  to  impossible,  whilst  he  chooses  to  avoid  a  responsibility  for 
the  strict  légal  perfection  of  his  titie  to  the  estate,  in  case  it  should 
be  foond  at  any  future  period  to  hâve  been  liable  to  some  exception 
at  the  time  of  his  conveyance.  He  may  hâve  a  moral  certainty 
that  the  existing  imperfections  will  be  effectually  removed  by  the 
lapse  of  a  short  period  of  time,  or  by  the  happening  of  certain 
immediately  then  impending  or  expectant  events  of  death  or  the 
like  ;  but  thèse  imperfections,  though  cured  so  as  to  alleviate  any 
risk  of  disturbance  to  the  grantee,  could  never  be  cured  by  any  sub- 
séquent event,  so  as  to  save  the  breach  of  his  covenant  for  an 
originally  absolute  and  indefeasible  title.  The  same  prudence, 
therefore,  which  might  require  the  qualification  of  one  of  thèse 
covenants  might  not  require  the  same  qualification  in  the  other  of 
them^  afiected  as  it  is  by  différent  considérations,  and  addressed  to 
a  différent  object  :  "  per  Lord  Ellenborough,  C.J.,  Howellv.  Richards 
(1809),  11  East,  633  at  p.  642. 

**There  is  a  distinction  between  the  covenant  for  title  and  the  Datefrom 
covenant  for  quiet  enjoyment.     The  covenant  for  title  is  broken  by  gtatotee  of 
the  existence  of  an  adverse  title  in  another,  as  in  this  case  by  the  Limitation 
lease,  its  mer^  existence  rendering  the  land  of  less  value.     The 
covenant  for  quiet  enjoyment  is  broken  only  when  the  covenantee 
is  disturbed,  as  in  this  case  by  the  entry  :  "  per  Kelly,  C.B.,  Spoor 
v.  Green  (1874),  L.  R.  9  Ex.  99  at  p.  116  ;  Tumer  v.  Moon,  [1901] 
2  Ch.  825.   The  différence js  material  when  the  measure  of  damages, 
and  the  date  from  which  the  Statutes  of  Limitation  run,  hâve  to 
be  considered  :  Bunny  v.  Hopkinson  (1859),  27  Beav.  565  ;  Spom-  v, 
Green  (1874),  L.  R.  9  Ex.  99,;  Tumer  v.  Moov,  [1901]  2  Ch.  825. 

The  foUowing  cases  are  examples  of  both  the  covenant  for  title,  Both  oove- 
strictly  so-called,  and  the  covenant  for  right  to  convey  being  qualified  qJï^ufi^  ***  * 
by  restrictive  words  in  one  of  such  covenants. 

Eestricted  covenant  for  seisin,  foUowed  by  absolute  covenant  for 
right  to  convey.  Held,  that  the  latter  covenant  was  qualified  ;  **  for 
if  he  was  seised  in  fee,  he  had  a  right  to  sell,  and  when  by  the  first 
covenant  he  covenants  against  his  own  acts,  it  cannot  be  intended 
that  immediately  by  another  covenant  to  the  same  effect  he  would 
covenant  against  ail  the  world  :  "  Nervin  v.  Mnnm  (1683),  8 
Lev.  46. 
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Conveyance  iu  fee  with  warranty  against  the  vendor  and  his  heirs  ; 
qualified  covenant  by  the  vendor  for  seisin,  followed  by  abaolute 
covenant  for  right  to  convey.  Held,  that  the  latter  was  qualified  : 
Browning  v.  Wright  (1799),  2  Bos.  &  Pul.  13.  The  remarks  of 
Lord  Eldon,  C.J.,  as  to  the  effect  of  covenants  for  title  are  mosi 
instructive.  He  says  (at  pp.  22  et  seq.)  :  ''  It  is  certainly  trne  that 
the  words  of  a  covenant  are  to  be  taken  most  strongly  against  the 
covenantor  ;  but  that  must  be  qualified  by  the  obsei*\'ation  that  a 
due  regard  must  be  paid  to  the  intention  of  the  parties  as  collected 
from  the  whole  context  of  the  instrument.  ...  If  a  man  purchi^e 
an  estate  of  inheritance,  and  afterwards  sell  it,  it  is  to  be  onder- 
stood,  prima  facicy  that  he  sells  the  estate  as  he  received  it  ;  and  the 
purchaser  takes  the  premises  granted  by  him  with  covenants  against 
his  acts.  If  the  vendor  has  taken  by  descent,  he  covenants  against 
his  acts  and  those  of  his  ancestors  ;  and  if  by  devise,  it  is  net 
unusual  for  him  to  covenant  against  the  acts  of  the  deviser  as  well 
as  his  own.  In  fact,  he  says  :  '  I  sell  this  land  in  the  same  plight 
that  I  received  it,  and  not  in  any  degree  made  worso  b3'  me.'  It 
was  argued  that,  if  this  were  so,  a  man  who  has  only  an  estate  for 
life  might  convey  an  estate  in  fee,  and  yet  not  be  liable  to  the  pur- 
chaser. This  seems  at  first  to  involve  a  degree  of  injustice,  but  it 
ail  dépends  on  the  fact,  whether  the  vendor  be  really  putting  the 
purchaser  in  the  same  situation  in  which  he  stood  himself.  If  he 
has  bought  an  estate  in  fee,  and,  at  the  time  of  the  resale,  has  but 
an  estate  for  life,  it  must  hâve  been  reduced  to  that  estate  hy  his 
own  act,  and  in  that  case,  the  purchaser  will  be  protected  by  the 
vendor's  covenants  against  any  act  done  by  himself.  But  if  the 
defect  in  his  title  dépend  upon  the  acts  of  those  who  had  the  estate 
before  him,  and  he  honestly  but  ignorantly  proposes  to  anoth^ 
person  to  stand  in  his  situation,  neither  hardship  nor  injustice  can 
ensue.  .  .  .  Pnm«/acie,  in  the  conveyance  of  an  estate  ofinheritance, 
we  are  led  to  expect  no  other  covenants  than  those  which  gnaid 
against  the  acts  of  the  vendor  and  his  heirs.  With  respect  to  the 
conveyance  of  leasehold  estâtes,  this  is  not  always  so,  and  there  is 
an  obvions  reason  why  this  should  not  be  so.  Some  of  the  cases 
rest  on  the  distinction  between  freehold  and  leasehold  property.  .  .  . 
AU  the  muniments  of  a  freehold  estate,  and  everything  which  can 
illustrate  the  title,  is  in  possession  of  the  vendor  ;  but  this  is  seldom 
the  case  witli  respect  to  leaseholds.  With  regard  to  many  estâtes 
it  would  be  next  to  impossible  to  show  any thing  but  the  lease  itself  ; 
the  vendors  could  not  produce  the  muniments  of  their  estâtes.  It 
sometimes  happens,  therefore,  that  parties  require  covenants  in 
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assignments  of  this  kind  of  property  which  are  not  required  in  con- 
veyanceB  of  freehold  ;  such  as,  an  absolate  covenant  that  the  vendor 
holds  a  valid  and  indefeasible  lease." 

In  the  assignment  of  a  lease  the  vendor  covenanted  that  he  had  Leaseholds. 
not  done,  &c.,  any  act,  &c.,  whereby,  &c.,  the  premises  were 
incumbered,  &c.y  and  that  for  and  notwithstanding  auy  such  act, 
&G.,  the  lease  was  valid,  and  that  he  had  good  right  to  assign. 
Held,  that  the  covenant  for  right  to  assign  was  restricted  :  Foord  v. 
WOson  (1818),  2  J.  B.  Moo.  592;  8  Taunt.  548. 

In  another  assignment  of  a  lease  the  covenants  were  that  not- 
withstanding auy  act  of  the  assigner,  the  lease  was  valid  ;  and 
further  that  it  should  be  lawful  for  the  assignée  to  enter  and  enjoy 
during  the  term  without  lawful  disturbance  by  the  assigner,  his 
execators,  administrators,  or  assigns,  or  any  of  them,  or  any  other 
perêon  or  persans  tvhomsoever,  having  or  lawfuUy  claiming  any 
estate,  right,  or  interest  in  the  promises,  and  that,  free,  &c.,  from 
ail  former  and  other  gifts,  &c.,  whatsoever  made,  done,  or  permitted 
by  the  assigner,  his  executors,  and  administrators.  Then  followed 
a  qualified  covenant  for  further  assurance.  It  was  held  (disseutiente 
Park,  J.)  that  the  covenant  for  quiet  enjoyment  was  qualified,  not, 
as  bas  been  sometimes  said,  by  the  words  in  the  other  covenants, 
but  by  the  concluding  words  ''  and  that  free,"  &c.,  from  ail  incum- 
brances  created  by  the  assigner  himself  :  Nind  v.  MarshcM  (1819), 
8  J.  B.  Moore,  708  ;  1  Brod.  &  B.  819.  This  case  is  discussed  in 
Platt,  Ck)v.  878  ;  Rawle,  Cov.  509. 

L.,  being  entitled  to  a  term  of  eleven  years  if  C.  should  so  long 
live,  by  indenture  reciting  the  démise  to  him  for  eleven  years,  but 
not  stating  the  term  to  be  determinable  on  C.'s  death,  assigned  the 
term  to  S.,  habendumfor  eleven  years,  and  covenanted  with  S.  that, 
notwithstanding  any  act  by  him  done  or  knowingly  suffered  or 
omitted,  the  lease  was  valid,  and  that  the  same,  and  the  term  of 
eleven  years  therein  expressed  were  respectively  in  fuU  effect,  and 
in  no  wise  become  void,  &c.,  otherwise  than  by  efiSuxion  of  time, 
and  also  that  for  and  notwithstanding  any  such  act,  &c.,  he  had 
right  to  assign,  with  a  covenant  for  quiet  enjoyment  during  the 
teim  without  disturbance  by  L.  or  any  one  rightfully  claiming 
through  him.  C.  was  dead  before  the  date  of  the  assignment.  HeUly 
that  the  covenant  that  the  lease  and  term  were  in  full  effect  was 
restricted  to  the  acts  of  the  vendor,  &c.;  and  therefore  that  the 
détermination  of  the  term  by  the  death  of  C.  was  not  a  breach  : 
Stannard  v.  Forbes  (1887),  6  Ad.  &  E.  572  ;  1  Nev.  &  Per.  688. 

In  Nokes'  Case  (1599),  4  Ilep.  80  b;    S.  C.  suh  nom.  Nokes  v.    '  Demi«<i." 
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James,  Cro.  Eliz.  674  ;  Merrill  v.  Frame  (1812),  4  Taunt.  829  ;  and 
TAne  v.  Stephenson  (1838),  6  Sco.  447;  4  Bîng.  N.  C.  678;  7  8co- 
69  ;  5  Bing.  N.  C.  188  ;  an  express  covenant  for  qaiet  enjoyment 
was  held  to  qualify  the  generality  of  the  covenant  to  the  same 
effect  implied  in  the  word  **  démise." 

On  the  other  hand,  it  has  been  held,  that  the  generality  of  a 
covenant  for  quiet  enjoyment  was  not  restricted  by  a  qnalified 
covenant  for  title  :  Houell  v.  Richards  (1809),  11  East,  688  (where 
Lord  Ellenboroagh,  G.J.,  said  (atp.  648)  :  ''  In  looking  at  the  caseof 
Browning  v.  Wright  (1799),  2  Bos.  &  Pal.  18,  in  which  almost  ail 
the  cases  on  the  sabject  are  collected  and  considered,  I  do  not  find 
any  case  in  which  it  is  held  that  the  covenant  for  quiet  enjoyment 
is  ail  one  with  the  covenant  for  title,  or  parcel  of  that  covenant  ")  ; 
Yoiing  V.  liaincock  (1849),  7  C.  B.  310;  and  that  the  generality  of 
the  covenant  for  title  was  not  restricted  by  a  qualified  covenant  for 
quiet  enjoyment:  Noi^nian  v.  Poster  (1674),  1  Mod.  101  ;  Smith  v. 
Compton  (1882),  8  B.  <&  Âd.  189.  So  a  covenant  in  the  assignment 
of  a  lease  that  the  lease  was  good  was  not  restricted  by  a  qaalified 
covenant  for  quiet  enjoyment  :  Gainsford  v.  Griffith  (1668),  1  Wms. 
Saund.  58  i;  2  Keb.  76,  201,  218;  1  Sidf.  828;  or  by  qualified 
covenants  against  incumbrances,  for  quiet  enjoyment,  and  forther 
assurance:  Barton  v.  Fitzgerald  (1812),  15  East,  580;  and  a 
covenant,  in  the  assignment  of  a  share  in  a  patent,  for  right  to 
assign  was  not  restricted  by  a  subséquent  covenant  ^*  that  he  had 
not  by  any  means,  directly  or  indirectly,  forfeited  the  right  or 
authority  that  he  might  hâve  over  the  same:'*  Hesse  v.  Sterenson 
(1808),  8  Bos.  &  Pul.  565. 

In  Trenchard  v.  Hoskins  (1628),  Winch.  91,  Litt.  Rep.  62, 65, 185, 
208,  the  covenants  were  that  the  vendors  were  seised  in  fee,  and  that 
they  or  one  of  them  had  good  right  to  convey,  and  that  there  was 
no  reversion  or  remainder  to  the  King  by  any  act  done  by  them. 
Notwithstanding  the  statement  in  Platt  on  Covenants,  876,  that  it 
is  doubtful  how  the  case  was  decided,  citing  1  Wms.  Saund.  60 
(note),  and  1  Sidf.  828,  it  appears  that  the  décision  on  appeal  (1629) 
(Litt.  Rep.  208)  was  for  the  plaintiff,  i.e.,  that  the  qualifying  words 
did  not  restrain  the  first  covenants. 

A  covenant  for  right  to  convoy  extends  both  to  the 
covenantor'b  title,  and  to  his  capacity  to  convey. 

A  covenant  by  a  husband  that  he  and  his  wife  had  good  right 
to  convey  was  broken  by  her  being  under  âge  :  Nash  v.  Ashtan 
(1683),  T.  Jo.  195. 
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The  usual  qualified  covenant  for  right  to  convey,  Le.,  qualîfied  so 
as  to  extend  only  to  the  acts  of  the  grantor  and  persons  through 
whom  he  claims  otherwise  than  by  purchase,  is  not  broken  by  the 
grantor  having  given  an  acknowledgment  of  an  encroachment  upon, 
or  of  having  opened  Windows  which  get  light  from,  adjoining  land. 

Action  on  the  usual  qualified  covenant  for  good  right  to  convey  Acknowledg- 
**  notwithstanding  any  act,  &c.,  done  or  permitted  to  the  contrary  foMi^tMcc. 
by  the  vendor  or  any  person  or  persons  claiming  through,  under,  or 
in  trust  for  hîm."  Prior  to  the  conveyance  the  défendant  had 
pulled  down  an  old  house  and  built  a  new  house  on  the  land,  to 
which  he  had  a  good  title,  but  in  building  the  new  house  he 
encroached  upon  the  adjoining  premises  and  made  the  cornice  and 
spouts  to  his  house  project  over  his  neighbour's  land,  and  also  put 
in  new  lights  overlooking  it.  In  respect  of  the  land  overhung  by 
the  cornice  and  spouts  the  défendant  had  no  title,  and  the  neighbour 
called  upon  the  défendant  to  acknowledge  the  encroachment,  which 
he  did,  and  entered  into  an  agreeraent  to  pay  58.  a  year  so  long  as 
the  cornice,  spouts  and  Windows  should  be  used  by  him.  Held, 
that  such  agreement  was  not  a  breach  of  the  covenant.  **  The 
opération  of  a  qualified  covenant  for  title  is  well  known,  and  bas 
been  established  by  a  séries  of  cases,  and  I  do  not  feel  myself 
justified  in  departing  from  the  construction  established  by  those 
décisions.  Upon  a  sale  of  real  property  it  is  for  the  purchaser  to 
ascertain  what  the  title  of  the  vendor  is,  and  to  satisfy  himself  that 
he  has  a  good  title.  The  vendor  then  makes  a  conveyance,  and 
osually  covenants  that  he  has  done  no  act  to  affect  or  derogate 
from  his  title.  If  the  vendor  had  no  title  at  ail  to  the  property 
conveyed  there  would  be  no  breach  of  such  a  covenant.  It  is  said 
that  because  the  défendant  acknowledged  the  encroachment  and 
made  an  agreement  with  the  owner  of  the  adjoining  premises  to 
pay  an  annual  sum  in  respect  of  it,  those  two  facts  constitute  a 
breach  of  the  covenant  ;  but  neither  of  those  acts  was  any  thing 
which  rendered  the  défendantes  title  worse  than  it  was  originally  :'* 
per  Erle,  C  J.,  Tliackeray  v.  Wood  (1865),  6  B.  <&  8.  766  at  p.  778. 

A   covenant  for  quiet   enjoyment   is  a  covenant  to  objectof 

.  •  p   XI  ..  corenantfor 

secure  the  possession  oi  tue  covenantee.  quiet  enjoy- 

ment. 
Accordingly  the  covenant  is  broken  if  the  property  be  in  lease, 

80    that    the    covenantee  cannot   obtain   possession:    LiulweU  v. 

Newinan  (1795),  6  T.  B.  458;  but  the  covenant  is  not  a  covenant 

guaranteeing  that  the  covenantee  may  use  the  land  in  any  manner  he 

pleases.     Thus,  where  a  lessor,  who  had  bought  property  subject  to 


Digitized  by 


Google 


554 


OBJECT  OF  COVENANT   FOR   QUIET   KNJOYxMENT. 


Inégal  pro- 
oeedings. 


Disturbance 
iiecessary. 


a  restrictive  covenant  not  to  carry  on  the  trade  of  a  béer  seller,  leased 
a  part  of  it  without  any  sach  restriction,  and  the  lessee  opened  a 
public  hoase,  bat  was  restrained  by  injanction  at  the  suit  of  his 
lessor's  vendor,  it  was  held,  in  an  action  by  the  lessee  for  breach  of 
the  covenant  for  quiet  enjoyment,  that  there  was  no  breach,  as  the 
covenant  did  not  amount  to  a  warranty  to  the  lessee  that  he  miglit 
use  the  property  for  any  purpose  hé  pleased,  and  this,  though 
certain  other  trades  were  expressly  excepted  :  Dennett  v.  Atherton 
(1872),  L.  R.  7  Q.  B.  316,  where  the  Court  said  (at  p.  326):— 
''  There  can  be  no  doubt  that  a  proceeding  of  the  Court  of  Chancery 
or  of  a  court  of  common  law,  interfering  with  the  title  and  possession 
of  the  land,  does  amount  to  a  breach  of  the  covenant  for  quiet 
enjoyment,  as  in  the  case  of  dower,  common,  rent,  or  such  like  : 
Calthorp  v.  Heyton  (1676),  2  Mod.  54;  Hunt  v.  Danvers  (1680), 
T.  Baym.  370.  On  the  other  hand,  it  has  long  been  settled  that 
such  a  proceeding,  interfering  only  with  a  particular  mode  of  enjoy- 
ment of  the  land,  or  part  of  it,  but  not  with  the  title  or  possession, 
is  not  a  breach  :  Morgan  v.  Hunt  (1690),  2  Vent.  213." 

But  in  Sanderson  v.  Mayor,  de.  of  Berwick  (1884),  13  Q.  B.  D.  547 
at  p.  551,  in  the  wiitten  judgment  of  the  C.  A.,  it  is  said  : — "  We 
hâve  not  lost  sight  of  the  observations  on  the  nature  of  such  a 
covenant  which  were  made  by  Willes,  J.,  in  Dennett  v.  Atherton. 
But  it  appears  to  us  to  be  in  every  case  a  question  of  fact,  whether 
the  quiet  enjoyment  of  the  land  has  or  has  not  been  interrupted, 
and  where  the  ordinary  and  lawful  enjoyment  of  the  demised  land 
is  substantially  iuterfered  with  by  the  acts  of  the  lessor,  or  those 
lawfuUy  claiming  under  him,  the  covenant  appears  to  os  to  be 
broken,  although  neither  the  title  to  the  land  nor  the  possession  of 
the  land  may  be  otherwise  affected.'' 

But  "  in  ail  cases  where  any  person  hath  title  the  covenant  (for 
quiet  enjoyment)  is  not  broken  until  some  entry  or  other  actual 
disturbance  be  made  by  him  upon  his  title  :  "  Shep.  Touch.  171, 
adopted  by  Brett,  M.E.,  in  Hoivard  v.  Maitland  (1883),  11  Q.  B.  D. 
695  at  p.  701.  In  that  case,  in  a  conveyance  of  land  by  the 
défendant  to  the  plaintiff,  the  défendant  covenanted  for  title  and 
quiet  enjoyment,  notwithstanding  any  act  or  thing  done  or  sufiered 
by  him,  or  any  of  his  ancestors  or  predecessors  in  title.  After  the 
conveyance,  a  decree  was  made  in  a  suit  in  chancery,  in  which  the 
plaintiff  in  the  action,  though  not  a  party  to  the  suit,  was  repre- 
sented,  being  one  of  a  class  of  persons  against  whom  the  suit  was 
brought,  and  by  the  decree  the  land  conveyed  by  the  défendant  was 
declared  to  be  subject  to  a  gênerai  right  of  common  over  it  ;  it  was 
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beld  that  tho  decree  alone,  without  any  entry  or  actual  disturbance 
of  the  plaintiff  in  Iub  possession,  was  no  breach  of  tbe  défendantes 
covenant  for  quiet  enjoyment.  But  Brett,  M.B.,  said  tbat  if,  after 
that  decree,  anybody  bad  brougbt  an  action  against  tbe  plaintiff  for 
interfering  witb  tbe  rigbt  of  common,  be  would  bave  bad  no 
defence,  and  be  was  not  prepared  to  say  tbat  judgment  recovered  in 
sacb  an  action  migbt  not  bave  been  a  disturbance. 

It  U8ed  to  be  tbougbt  tbat  a  suit  in  equity  was  not  a  disturbance  Suit  in 
witbin  tbe  meaning  of  tbe  covenant,  on  tbe  ground  tbat  a  court  of  ^^^^y- 
law  could  not  recognise  proceedings  in  equity  ;  but  it  is  now  decided 
tbat  a  suit  in  equity,  by  wbicb  tbe  covenantee  is  disturbed,  is  a 
disturbance  witbin  tbe  meaning  of  tbe  covenant  :  Selby  v.  Chute 
(1613),  1  Moore,  859  ;  Brownl.  &  G.  23  (tbis  report  iô  wrong  ;  see  T. 
Baym.  371)  ;  Calthorp  v.  Hayton  (1676),  2  Mod.  54  ;  Huntv.  Danvers 
(1680),  T.  Baym.  370;  Morgan  v.  Hunt  (1690),  2  Ventr.  213. 

Tbe  excavation  of  quarries  in  land  over  a  demised  mine,  wbereby  Ezamples  of 
water  percolates  into  tbe  demised  mine,  is  a  breacb  of  tbe  cove-  *^  ^  ^' 
nant  for  quiet  enjoyment  :  Shaw  v.  Stenton  (1858),  2  H.  &  N. 
858  ;  but  tbe  flooding  of  a  mine  not  caused  by  any  direct  act  of  in- 
terruption, or  by  any  act  tbe  conséquences  of  wbicb  were  or  ougbt 
to  bave  been  foreseen  at  tbe  time  tbe  covenant  was  entered  into,  is 
not  a  breacb  :  Harrison  v.  Muiicaster,  [1891]  2  Q.  B.  680. 

Tbe  lessor  is  liable  for  damage  caused  by  tbe  proper  user,  by  tbe 
lessee  of  adjoining  land  of  tbe  lessors,  of  drains  passing  tbrougb  tbe 
demised  land  wbereby  water  escaped  on  to  tbe  demised  land,  tbe 
drains  baving  been  imperfectly  constructed  :  Sanderson  v.  Mayor 
o/Berwick  (1884),  13  Q.  B.  D.  547  ;  and  for  inconvenience  caused 
by  tbe  lessors  painting  a  demised  bouse  in  pursuance  of  a  cove: 
nant  in  tbat  bebalf  :  Budd-Scoit  v.  DanieU,  [1902]  2  K.  B.  351  ;  but 
is  not  liable  for  in  jury,  to  a  particular  class  of  goods  used  in  a  trade 
for  wbicb  part  of  bouse  was  let,  by  tbe  reasonable  and  ordinary  use  of 
tbe  remainder  of  tbe  bouse:  Kobinson  v.  Kilveri  (1889),  41  Cb.D.  88  ; 
nor  for  building  up  an  adjoining  bouse  so  as  to  make  tbe  lessee's 
chimneys  smoke:  Davis  v.  Toivn  Properties  Investment  Corpora- 
tion, [1903]  1  Cb.  797;  dissenting  from  Tebb  v.  Cave,  [1900] 
1  Cb.  642. 

A  nuisance  committed  by  tbe  lessor  on  bis  adjoining  land  is  not 
a  breacb  of  tbe  covenant  for  quiet  enjoyment  :  see  per  Kekewicb,  J., 
Jenkins  v.  Jackson  (1888),  40  Cb.  D.  71  at  p.  76. 

Tbe  dbturbance  must  be  caused  by  some  act  done  after  tbe  Disturbance 
grant  of  tbe  lease.     Tbe  owner  of  a  bouse  let  it  off  in  floors,  and  ^ct  done  after 
water  for  each  floor  was  conveyed  tbereto  from  a  cistern  by  means  ^JI^^J^^^ 
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of  a  main  pipe  and  a  branch  therefrom  on  each  floor.  A  branch 
pipe  borst  on  an  upper  floor  and  flooded  the  plaintifTs  floor  and 
injured  his  goods.  Held,  that  the  lessor  was  not  llable  on  his 
co venant  for  quiet  enjoyment  because  '^after  the  lease  had  been 
grahted  there  was  no  breach  of  any  diity,  there  was  no  act  of  either 
commission  or  omission,  and  no  négligence.  .  .  .  The  covenant 
being  prospective  no  breach  of  it  was  committed.  In  the  cases 
which  hâve  been  cited  to  us  (viz.  :  Andrews  v.  Paradise  (1724), 
8  Mod.  318  ;  Shaw  v.  Stmion  (1858),  2  H.  &  N.  858  ;  and  Calvert 
v.  Sehright  (1852),  15  Beav.  156),  an  authority  to  do  an  act  had 
been  given  by  the  lessor  before  the  granting  of  the  lease,  and 
afterwards  an  act  had  been  done  pursuant  to  that  authority.  .  .  . 
It  was,  therefore,  an  act  for  which  the  lessor  was  responsible 
.  .  .  and  the  act  was  done  during  the  enjoyment  by  the  lessee  :  " 
2)er  Brett,  L.J.,  Anderson  v.  Oppenheimer  (1880),  5  Q.  B.  D.  602  at 
p.  607.     In  the  somewhat  similar  case  of  Blake  v.  Woolf,  [1898] 

2  Q.  B.  426,  the  judgment  does  not  turn  on  the  liability  under 
the  covenant  for  quiet  enjoyment,  which  is  not  mentioned. 

But  the  covenant  may  be  so  worded  as  to  extend  to  past  acte. 
Thus,  where  a  man  in  1666  covenanted  for  quiet  enjoyment  for 
nine  years  from  1664,  a  plea  that  the  lessee  had  not  been  disturbed 
ah  et  po8t  the  sealing  of  the  indenture  was  held  bad  :  Letvis  v, 
HeUwr  or  irelliar  (1668),  2  Keb.  291,  pi.  73  ;  377,  pi.  38. 

The  covenant  for  quiet  enjoyment  extends  to  everything  that  is 
appurtenant  or  incident  to  the  grant  to  which  it  relates  :  e.g.,  a  right 
of  way  of  necessity  over  the  covenantor's  other  ground  :  Andrews 
v.  Paradise   (1724),    8   Mod.  318;    Moiris   v.  Ed<fington    (1810), 

3  Taunt.  24  ;  but  it  does  not  extend  the  opération  of  the  grant. 
Thus,  in  Leecli  v.  Schueder  (1874),  L.  K.  9  Ch.  463,  where  there  was 
a  lease  with  an  ordinary  covenant  for  quiet  enjoyment,  Mellish,  L.J., 
said  (at  p.  474)  :  **  The  covenant  for  quiet  enjoyment  does  not 
increase  or  enlarge  the  rights  which  were  granted  by  the  préviens 
part  of  the  con voyance,"  and  it  was  accordingly  held  that  the 
covenant  for  quiet  enjoyment  gave  no  further  right  to  an  aocess  of 
light  than  the  lessee  had  imder  the  démise. 

Covenant  that  lessee  should  hold  land  ''during  the  term," 
**without  interruption,  and  discharged  from  tithes,"  and  further, 
**  if  the  tithes  were  recovered  against  him  during  the  term,'*  to 
recoup  him.  A/ter  the  term,  an  action  was  brought  against  the 
lessee  for  tithes  which  had  accrued  due  during  the  terin.  Held^  that 
this  was  within  the  words  of  the  covenant  :  Lanning  v.  Ijovering 
(1602),  Cro.  Eliz.  916. 
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In  Evans  v.  Vaiighan  (1826),  4  B.  Jt  G.  261  ;  6  Dow.  &  Ry.  349, 
where  a  tenant  for  life  demised  for  a  term  of  years,  it  was  held  that 
the  words  ''  during  the  said  term  "  meant  dùring  the  term  which 
the  lessor  purported  to  grant,  and  not  merely  a  term  determinable 
on  the  death  of  the  lessor. 

"  The  Word  *  acts'  means  something  done  by  the  person  against  "Acts." 
whose  acts  the  covenant  is  made,  and  the  word  '  means  '  has  a  ''  Means." 
sùnilar  meaning,  something  proceeding  from  the  person  covenant- 
ing,"  or  the  person  against  whose  acts  the  covenant  is  made  :  Spencer 
V.  MarHott  (1828),  1  B.  &  C.  457  at  p.  459;  2  D.  &  Ey.  665.  In 
that  case,  the  mesne  lessor  omitted  to  inform  her  lessee  that  there 
was  a  clause  in  the  original  lease  prohibiting  the  carrying  on  of 
trade,  and  the  lessee  underlet  to  a  tenant  who  was  evicted  for  doing 
60.  This  was  held  to  be  no  breach  of  the  mesne  lessor*s  covenant 
against  éviction  by  or  from  her  or  by  or  through  her  acts,  means, 
right,  title,  forfeiture,  privity,  or  procurement.  To  the  same  effect 
is  DenneU  v.  Atheiton  (1872),^L.  R.  7  Q.  B.  316. 

But  if  a  lessee,  subject  to  a  condition  of  re-entry  on  non-payment 
of  rent,  underlets  and  covenants  for  quiet  enjoyment  ^'  without  the 
impeachment  of  him  or  of  any  other  occasioned  by  his  impediment, 
interruption,  means,  procurement,  or  consent,"  and  the  sub-lessee 
is  ejected  for  default  of  his  lessor  in  paying  the  rent  reserved  by 
the  original  lease,  ihis  is  a  breach  of  the  covenant  :  Stevenson  v. 
P&weU  (1612),  1  Bulstr.  182. 

But  '^  '  means  and  procurement  '  hâve  a  large  extent  "  (Palmer,  <«  Means  and 
840)  ;  BO  that  in  Butler  v.  Swinnerton  (1622),  2  Roll.  Rep.  286  ;  Palm.  ^^"^ 
338;  Cro.  Jac.  656,  where  a  husband  procured  a  conveyance   to 
himself  and  his  wife,  remainder  to  his  hoirs,  it  was  held  that  the 
wife  claimed    "by  the  means"    of  the  husband,   "although  she 
claimed  by  title  derived  from  another.'' 

''  A  neglect  and  a  default  seem  to  imply  something  more  than  the  ''Neglect  nud 
mère  want  of  discrétion  with  respect  to  his  [i.e.y  the  covenantor's]  ^®^»^<^" 
own  interests;  something  like  the  breach  of  a  duty  or  légal  obligation 
existing  at  the  time  ;  thèse  words,  in  their  proper  sensé,  implying 
the  not  doing  some  act  to  secure  his  title  which  he  ought  to  hâve 
done,  and  which  he  had  the  power  to  do  ;  and  the  not  preventing 
or  avoiding  some  danger  to  the  title,  which  he  might  hâve  prevented 
or  avoided  :  "  per  Tindal,  C.J.,  Woodhouse  v.  Jenkins  (1882),  9 
Bing.  431  at  p.  441  ;  2  Moo.  &  Se.  599  at  p.  615,  in  which  case  a 
lessee,  who  held  under  a  lease  granted  by  a  tenant  for  life  and 
remainderman  in  tail  with  notice  of  their  title,  granted  an  under- 
lease  with  a  covenant  against  ejectment  by  him,  his  heirs,  executors, 
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Buffer.** 


&c.,  "or  by  any  other  person  or  persons  lawfully  claiming  or  to 
claim  by,  from,  or  under  him,  them,  or  any  of  them,  or  by  bis,  their, 
or  any  of  their  aots,  means,  consent,  neglect,  defaalt,  privity,  or 
procurement  ;  "  tbe  underlessee  was  ejected  by  a  remainderman 
in  fee,  the  tenant  in  tail  having  died  without  issae.  Held,  that 
the  covenant  was  not  broken.  **No  act  is  done  by  the  lessor;  no 
consent  is  given  to  the  éviction  ;  there  is  no  privity,  no  procurement  ;" 
per  Tindal,  C.J.,  Ibid.  at  p.  441. 

There  is  a  dictum  of  Lord  Loughborough,  C,  in  Lady  Cavan  v. 
Pulteney  (1795),  2  Ves.  Jun.  544  ;  (1797),  8  Ves.  884,  to  the  effect 
that  a  lessor  who,  reciting  that  he  was  seised  in  fee,  covenanted  for 
quiet  enjoyment  against  himself,  or  by  his  default,  &c.,  and  who 
always  had  it  in  his  power  by  an  easy  act,  as  suffering  a  recovery, 
to  make  himself  owner  of  the  land  which  he  leased,  would  be  liable 
as  for  his  default  if  he  neglected  to  do  so  and  his  tenants  were 
ejected  by  the  remaindermen  ;  on  which  Lord  St.  Leonards  observes 
(Sugd.  V.  &  P.  (14th  éd.),  p.  608}  that  **  The  ground  of  this  opinion 
must  bave  been  that  the  éviction  was  owing  to  the  default  of  the 
lessor  in  not  suffering  a  recovery." 

Covenant,  in  conveyance  in  fee,  for  quiet  enjoyment,  "  without 
any  action,  &c.,  by"  défendant,  or  those  claiming  under  him,  or  by 
or  through  his  or  their  "  acts,  means,  default,''  &c.  Held,  that  a 
breach  was  well  assigned  in  respect  of  certain  quit  rents  in  arrear 
at  the  time  of  the  conveyance,  though  not  stated  to  bave  accrued 
while  the  covenantor  was  owner  of  the  premises,  on  the  ground  that 
it  was  owing  to  his  **  default  "  that  they  remained  unpaid  :  Hon-es 
V.  Brushfield  (1808),  8  East,  491. 

Lord  St  Leonards  observes  on  this  case  (Sugd.  V.  &  P.  (14th  éd.), 
p.  602)  that  the  argument  of  the  Court  would  apply  to  a  mortgage 
or  any  other  incumbrance  created  by  a  former  owner,  and  adds  a 
caution  as  to  applying  this  décision  to  cases  arising  in  practice. 

It  bas  been  held  that  a  covenant  for  quiet  enjoyment,  "  and  that 
clearly  acquitted  of  and  from  ail  grants,  &c.,  rentcharges,"  &c., 
extends  to  a  quit  rent  payable  to  the  lord  of  the  manor  ratione 
temiracy  altbough  not  in  arrear  at  the  time  of  conveyance,  "  for  a 
quit  rent  is  a  rent:"  Hammond  v.  Hill  (1709),  Comyns,  Eep.  180. 

"The  words  'permitting  and  suffering'  do  not  bear  "the  sanie 
meaning  as  '  knowing  of  and  being  privy  to  ;  '  the  meaning  of  them 
is  that  the  défendant  [the  covenantor]  should  ,not  concur  in  any 
act  over  which  he  had  a  control:"  per  Bayley,  J.,  and  "the 
covenant  extends  to  such  permissive  acts  only  as  bave,  through 
the  permission,  an  operative  effect  in  chargîng  the  estate:"  per 
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Holroyd,  J.,  Hobson  v.  Middleton  (1827),  6  B.  &  C.  295  at  pp.  303 
and  804  ;  9  D.  &  R.  249,  where  it  was  held  that  a  covenant  by  the 
vendor'fl  dower  trustée,  that  he  had  not  '*  permitted  or  suffered,*' 
&c.,  was  broken  by  his  having  previously  conveyed  his  estate  away, 
but  not  broken  by  his  being  a  party  to  a  conveyance  whereby  the 
vendor  made  a  mortgage. 

But  where  a  lessor  was  bound  to"suffer"  his  lessee  to  enjoy,  '"Suffer." 
**  and  that  without  interruption  by  himself  or  any  other,"  it  was 
beld  that  an  entry  on  the  lessee  under  an  elder  title  was  no  breach, 
unless  the  lessor  aetually  procured  the  disturbance:  Anon.  (1567), 
Dy.  255  a,  pi.  4. 

In  lîoffe!/  V.  Bent  (1867),  L.  R.  3  Eq.  759,  Lord  Eomilly,  M.R.,  ^^^^f^^"^ 
said,  "the  word  *suffer'  .  .  .  may,  undoubtedly,  be  used  in  an  order. 
active  sensé  ;  but  when  the  words  '  shall  do  or  sufifer  any  act  '  are 
used,  it  is  to  be  understood  as  meaning  to  endure  or  sustain,  and  to 
apply  to  something  being  done  in  invitum;**  and  consequently,  held, 
that  a  charging  order  on  a  fund  was  an  act  suffered  by  a  person, 
who  thereby  lost  his  interest  in  a  fund. 

A  covenant  by  défendant  to  permit  the  plaintiff  to  sow  clover  "Permit." 
among  the  défendants  barley  is  not  broken   by  the  défendant 
sowing  his  barley  without  notice  to  the  plaintiff,  for  the  défendant 
does  not  thereby  prevent  the  plaintiff  from  also  sowing:  Hughes  v. 
lUchman  (1774),  1  Cowp.  125. 

A  covenant  for  quiet  enioTment  is  not  broken  when  Disturbance 

cftusGcl  by 

the  disturbance,  &c.,  is  the  natural  conséquence  of  tlie  covenantoe's 
covenantee's  own  act  or  default.  a^br^cb.  °^ 

''  Ail  the  judges  agreed  that  when  a  man  binds  himself  and  his 
heirs  to  warranty,  they  are  not  bound  to  warrant  new  titles  of 
actions  accruing  through  the  feoffee  or  any  other  after  the  warranty 
made,  but  only  such  titles  as  are  in  esse  at  the  time  of  the  warranty 
made.  .  .  .  And  also  hère  the  heir,  who  is  exécuter  and  plaintiff  in 
this  action^  is  the  cause  of  the  breach  of  the  condition,  whereof  he  shall 
not  himself  take  advantage  so  as  to  give  himself  an  action  by  his  own 

act:  "  Executors  of  Grenelife  v.  W (1589),  Dy.  42  a  at  p.  42  b. 

The  action  in  this  case  was  on  the  warranty  on  the  sale  of  a  copy- 
holdy  and  the  lord  entered  for  rent  falling  due  after  the  sale.  See 
to  the  same  effect,  Anon.  (1587),  Dyer,  80  a,  where  the  covenant  was 
for  enjoyment  "  without  interruption  of  any  one." 

The  défendant  leased  a  house  to  the  plaintiff  with  an  absolute 
covenant  for  quiet  enjoyment.  Held,  that  by  obtaining  an  injunc- 
tion  against  the  plaintiff  for  ploughing  up  meadows  the  défendant 
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had  not  brokeu  Lis  covenant.  This  case  appears  to  bave  been 
decided  on  the  ground  tbat  the  distorbance  was  not  in  estais  or 
title:  Mmgan  v.  Hunt  (1690),  2  Vent.  218. 

Thé  Word  "  disturbance  "  in  the  covenant  for  quiet 
enjoynient  means  lawful  disturbance  only,  unless  (i.)  by 
the  covenantor  himself,  or  (îi.)  a  person  specially  named. 

Of  course  the  covenant  may  be  so  worded  as  to  extend  to  tortious 
disturbances:  e.g.,  "  against  ail  claiming  or  pretending  to  claùn  any 
ri^ht  :  "  Chaplain  v.  Southgate  (1717),  10  Mod.  384  ;  S.  C.  «t6  notn. 
Southgate  v,  Chaplin,  1  Com.  Rep.  230;  Hunt  v.  AUen  (1622), 
Winch.  25. 

A  récital  may  show  tbat  the  covenant  is  intended  to  apply  to  the 
acts  of  a  particnlar  person  :  Perry  v.  Edwards  (1720),  1  Stra.  400. 

Mr.  Preston  (Shep.  Touch.  166)  says  :  ''  It  is  now  settled  tbat  a 
gênerai  warranty  of  title  or  enjoyment,  extends  only  to  évictions  by 
persons  having  title,  while  a  covenant  for  enjoyment  without  évic- 
tion by  persons  particularly  named,  is  a  warranty  against  wrongfnl 
as  well  as  rightful  entries,  &c." 

''  When  a  man  covenants  bis  lessee  sball  enjoy  bis  term  against 
ail  men,  be  doth  neither  expressly  covenant  for  bis  enjoyment 
against  tortious  acts,  nor  doth  the  law  so  interpret  bis  covenant  :  *' 
Ilayes  v.  Bickerataf  (1670),  Vaugh.  118  at  p.  123. 

"The  rule  bas,  I  tbink,  been  correctly  stated  at  the  bar,  that 
wbere  a  man  covenants  to  indemnify  against  ail  persons,  this 
is  but  a  covenant  to  indemnify  against  lawful  title  ;  and  the 
reason  is,  because  as  it  regards  such  acts  as  may  arise  from  rigfaifol 
claim,  a  man  may  well  be  supposed  to  covenant  against  ail  the 
world  ;  but  it  wonld  be  an  extravagant  extension  of  such  a  covenant 
if  it  were  good  against  ail  the  acts  whiob  the  folly  or  malice  of 
strangers  might  suggest;  and  therefore  the  law  bas  properly 
restrained  it  within  its  reasonable  import,  that  is,  to  rightful  title. 
It  is,  however,  différent  wbere  an  individual  is  named,  for  there  the 
covenantor  is  presumed  to  know  the  person  against  wbose  acts  be 
is  content  to  covenant,  and  may,  therefore,  be  reasonably  expected 
to  stipulate  against  any  disturbance  from  bim,  wbether  by  lawful 
title  or  otherwise  :  "  per  Lord  Ellenborougb,  C.  J.,  Nash  v.  Palmer 
(1816),  6  M.  &  8.  374  at  p.  379. 

Â.  leased  for  years,  with  a  clause  of  warranty.  The  lessee  was 
ousted  by  one  who  had  no  right.  Heldy  tbat  the  lessee  coold 
not  maintain  covenant  against  the  lessor,  for  be  was  ousted  by 
wrong,  and  had  bis  remedy  by  trespass  or  ejectment  against  the 
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man  who  ousted  him,  but  if  he  be  ousied  bj  title  paramount,  then 
as  he  bas  no  remedy  against  the  person  ousting  him,  be  would  bave 
a  remedy  against  tbe  lessor  by  tbe  warranty  :  Y.  B.  26  Hen.  VIII. 
(1584),  3  b,  cited  2  Wms.  Saund.  177  a  (éd.  1871,  vol.  2,  p.  525). 

The  following  are  examples  :— Y.  B.  22  Hen.  VI.  (1443),  52, 
pi.  26,  cited  Dudley  v.  FoUiott  (1790),  8  T.  R.  584  at  p.  587  (note)  ; 
niiite  V.  Ewo'  (1601),  Cro.  Eliz.  823  ;  Chantflower  v.  Priestly  (1602), 
Cro.  Eliz.  914  ;  S.  C.  suh  nom.  Chanudflower  v.  Prestley,  Yelv.  30  ; 
sub  nom.  Chandjloivei'  v.  Waterhouse  and  Presbye,  Noy,  50  ;  Kirby  v. 
Hansaker  (1612),  Cro.  Jac.  315  ;  Tisdale  v.  Essex  (1616),  Hob.  34  ; 
Moore,  861  ;  1  EoU.  Rep.  397  ;  Broking  v.  Cham  (1617),  Cro.  Jac. 425  ; 
Leigh  v.  Gotyer  (1617),  Cro.  Jac.  444;  Hamond  v.  Dod  (1625), 
Cro.  Car.  5  ;  Wotton  v.  Hele  (1670),  2  Wms.  Saund.  175  n  (éd. 
1871,  p.  524)  ;  S.  C.  sub  nom.  Wootton  v.  Heal,  1  Mod.  66,  290  ;  1 
Lev.  801;  1  Sidf.  466;  2  Keb.  684,  703,  709,  723;  Watkeya  v. 
De  Lancey  (1785),  4  Doug.  354  ;  Dudley  v.  FoUiott  (1790),  8  T.  R. 
584  ;  Seddon  v.  Senate  (1810),  18  East,  63  at  p.  69  ;  HaU  v.  City  of 
London  Brewo-y  Co.,  Ltd.  (1862),  2  B.  &  S.  787  ;  Jeffryes  v.  Evans 
(1865),  19  C.  B.  N.  S.  246. 

Where  the  disturbances,  &c.,  are  those  of  covenantor  himself,  or  Exceptions  : 
of  bis  heirs  or    executors,  the    covenant    extends    to    unlàwful  ^^^  i>i8turb- 

anceby 
dlSturoances.  covenantor. 

It  was  held  in  Daiie  v.  Sacheverell  (1635),  1  Roll.  Abr.  429,  pi.  7, 
that  a  lessor's  covenant  against  lawful  disturbance  by  the  lessor  is 
net  broken  by  bis  entry  as  a  mère  trespasser  on  the  lessee  ;  but 
sabsequently  a  distinction  was  taken  between  a  tortious  entry  by  a 
étranger  and  by  the  covenantor  himself  ;  and  it  is  now  admitted 
law  that  the  covenantor  cannot  plead  that  bis  entry  was  unlàwful 
in  order  to  avoid  the  conséquences  of  bis  own  wrongf ul  act  ;  for,  as 
against  the  covenantor  himself,  the  Court  will  not  consider  the  word 
"  lawful  :  "  Platt,  Cov.  319,  citing  Andrew's  Case  of  Gray's  Inn 

(1590),  Cro.  Eliz.  214  ;'Cor«ir  v. (1596),  Cro.  Eliz.  544  ;  Peu- 

ning  v.  Plat  (1615),  Cro.  Jac.  383;  Tisdale  v.  Essex  (1616),  Hob. 
84  ;  Cave  v.  Brookesby  (1635),  W.  Jo.  360. 

The  following  are  examples: — Ratclifv. (1617),  1  Brownl. 

&  G.  80  (where  the  entry  was  by  the  executors)  ;  Hunt  v.  AUen  (1622), 
Winch.  25  ;  Crosse  v.  Young  (1685),  2  Show*  425  ;  Lloyd  v.  Tomkics 
(1787),  1  T.  R.  671  (in  the  two  last-named  cases  the  acts  done  by 
the  covenantor  amounted  to  a  claim  of  title  by  him)  ;  Andrews  v. 
Paradise  (1724),  8  Mod.  319  (where  the  covenantor  erected  a  gâte 
across  a  way  leading  to  the  close  which  he  had  conveyed). 

There  is  a  dictum  to  the  contrary,   where   the  entry  was  for 

E.D.  86 
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sporting  :  per  Lord  Ellenborough,  C. J.,  Seddan  v.  Senate  (1810),  18 
East,  68  at  p.  72,  but  tbie  cannot  be  relied  on. 

Where  the  disturbances,  &c.,  are  those  of  a  specified  person  they 
extend  to  ail  bis  acte,  both  lawfal  and  unlawful. 

The  foUowing  are  examples: — Poster  y.  Mapes  (1589),  Cro.  Eliz. 
212  ;  Ow.  100  ;  1  Léon.  324  ;  Lucy  v.  LevùUm  (1678),  Freem.  K.  B. 
108  ;  8  Keb.  168  ;  Nash  v.  Pdmer  (1816),  5  M.  &  S.  874  ;  FowU  v. 
Welsh  (1822),  1  B.  &  C.  29;  2  D.  &  Ey.  188. 

As  the  covenant  for  quiet  enjoyment  usually  extends  to  the  acts 
of  persons  claiming  under  the  covenantor,  it  is  necessary  to  consider 
who  are  persons  "  claiming  under  "  the  covenantor. 

Covenant  for  quiet  enjoyment,  against  the  acts  of  "  any  person  or 
persons  claiming  or  to  claim  by,  from,  or  under  "  the  lessor,  in  a 
lease  of  land  which  was  limited  to  him  for  life,  remainder  to 
trustées  to  secure  a  jointure  of  500/.  for  bis  wife,  with  remainders 
over,  and  a  joint  power  in  the  lessor  and  bis  wife  to  revoke  and 
appoint  new  uses.  The  power  of  revocation  was  exercised,  new 
uses  appointed,  and  a  person  taking  under  the  appointment  evicted 
the  lessee.  It  was  held  that  "as  tbe  husband  was  a  necessary 
party  to  the  second  déclaration  of  uses  by  which  the  estate  was 
limited  to  the  evictor,  the  evictor  certainly  claimed  under  him 
within  the  meaning  of  the  covenant.  Undoubtedly  the  husband 
had  covenanted  against  bis  own  acts,  and  the  new  limitations  were 
created  by  one  of  his  acts  :  "  Hurd  v.  Fletcher  (1778),  1  Doug.  48. 

It  bas  been  held  that  a  covenant  for  quiet  enjoyment  against  ail 
persons  ** claiming  by,  from,  or  under"  the  covenantor  is  broken 
by  the  entry  of  a  prior  appointée  under  a  joint  exercise  of  a  power 
by  A.  B.  and  the  covenantor  :  Colvert  v.  Sebright  (1852)  15  Beav. 
156;  or  by  the  entry  of  the  mortgagees  of  a  term  created  before  the 
lease  with  the  concurrence  of  the  covenantor,  and  assigned  to  tbe 
mortgagees  with  his  concurrence,  though  the  estate  did  not  pass 
from  him  :  Carpenter  v.  Parker  (1857),  8  C.  B.  N.  S.  206  ;  27  L.  J. 
N.  S.  C.  P.  78. 

A  tenant  in  tail  is  a  person  claiming  under  the  covenantor,  who 
settled  the  land  on  himself  for  life,  remainder  to  the  tenant  in  tail: 
Evans  v.  Vaughan  (1825),  4  B.  &  C.  261  ;  6  Dow.  &  By.  849. 

A.,  being  seised  of  an  undivided  moiety  of  a  pièce  of  land,  settled 
it  on  himself  for  life,  remainder  to  his  eldest  son  in  tail,  and  sub- 
sequently  leased  it,  with  a  covenant  for  quiet  enjoyment  agaiusi 
any  acts  of  himself,  his  hoirs  or  assigns,  "or  any  other  person 
lawf  ully  claiming  by,  from,  or  under  him  **  ;  af  terwards,  on  his  eldest 
son's  marriage,  the  land  was  settled  on  A.  for  life,  remainder  on  his 
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son  for  life,  remainder  on  such  of  his  son's  sons  as  his  son  should 
appoint.  Held,  that  a  grandson,  to  whom  his  son  had  appointed 
it,  claimed  under  A.:  Steele  v.  MitcheU  (1840),  2  Dr.  &  Wal.  568; 
8  Ir.  Eq.  E.  1. 

A  man's  widow  claims  under  him  in  respect  of  her  dower,  but  Dower. 
his  mother  does  not  :  Anon.  (1624),  Godb.  833. 

A  superior  landlord  is  not  a  person  claiming  through  the  lessor,  Superior 
so  the  lessor  is  not  liable  for  entry  by  the  superior  landlord  even  on  *°  ^  " 
a  breach  by  the  lessor  of  his  covenants  :  Kelly  v.  Rodgers,  [1892]  1 
Q.  B.  910;  Jones  v.  Lavington,  [1903]  1  K.  B.  253  ;  but  where  the 
lessor  improperly  consented  to  judgment  in  an  action  for  recovery 
of  possession  by  the  superior  landlord,  he  was  held  liable  on  his 
covenant  as  his  act  in  consenting  to  judgment  for  possession 
was  the  cause  of  the  tenant  being  turned  out:  Cohen  v.  Tannar, 
[1900]  2  Q.  B.  609. 

And  it  has  been  held  that  a  distress  for  land  tax  due  from  the  Distress  for 
covenantor  prior  to  a  démise  is  not  a  breach  of  a  covenant  for  quiet  ^^or  to^  ^"^ 
enjoyment,  without  any  disturbance  of  or  by  the  lessor  "  or  any  démise, 
other  person  lawf ully  claiming  or  to  claim  from  or  under  him  ;  *'  for 
*'  the  plaintiflf's  quiet  enjoyment  had  not  been  disturbed  by  any  one 
claiming  by,  from,  or  under  the  défendant,  but  by  some  one  claim- 
ing against  him  :  '*  per  Lord  Denman,  C.J.,  Stanley  v.  Hayes  (1842), 
2  Gale  &  D.  411  at  p.  413  ;  3  Q.  B.  105. 

A  covenant  against   incumbrances   extends  to  those  Covenant 
incumbrances  of  whîch  the  covenantee  has  notice.  ^brancês 

extends  to 
This  is    decided   in  Levett  v.    Withrington    (1687),  Lutw.  317  whidi"^^ 
(Nelson  éd.  97)  ;  Page  v.  Midland  Ry.  Co.y   [1894J   1  Ch.  11,  in  covenantee 
which   case  a  vendor  whose  title   depended  on  the  construction    ^^^  ^^ 
of  a  will,  which  was  fuUy  recited  in  the  conveyance,  was    held 
liable   on  the  usual  covenants  for  title  extending  to  the  acts  of 
the  testator,  the  purchaser  having  been  evicted  by  persons  claiming 
under  an  alternative  construction  of  the  will  ;  O.  W.  Ry.  v.  Fisher, 
[1905]  1  Ch.  316.     Hnnt  v.  White  (1868),  37  L.  J.  Ch.  326,  which 
is  contrày  is  overruled. 

A  covenant  for  further  assurance   only  extends  to  covenant  for 
the  estate  conveyed.  assurance. 

Under  a  covenant  for  further  assurance  the  covenantee  is  not 
entitled  to  an  assurance  of  any  further  or  other  estate  than  that 
conveyed  by  the  deed  containing  the  covenant,  or  to  payments  of 

36—2 
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tail. 


Dicta 
cantrà. 


duties   on    reversionary  interests:    Re   Repington,    Wodehome  v. 
ScobeU,  [1904]  1  Ch.  811. 

"The  co venant  for  further  assurance  in  a  deed  is  a  covenank 
intended  to  give  fuU  effect  and  opération  to  the  estate  and  interest 
conveyed  by  the  deed.  Where  it  is  sought  to  extend  the  opération 
of  a  gênerai  covenant  of  that  kind  to  the  exécution  of  an  instrument 
which  would  bar  a  title  in  others  which  would  continue  but  for  the 
exécution  of  the  instrument  sought  to  be  executed,  I  hâve  always 
understood  that  an  express  stipulation  to  that  effect  is  necessary. 
.  .  .  For  that  reason  it  has,  so  far  as  I  know,  never  been  considered 
that  a  covenant  for  further  assurance  implied,  without  regard  to 
the  other  covenants  in  the  deed,  a  covenant  to  levy  a  fine,  or  to 
suffer  a  recovery,  or  to  surrender  a  copyhold.  The  utmost  extent 
to  which  the  Court  has  gone  with  référence  to  covenants  for  further 
assurance  has  been  to  extend  their  opération  to  that  very  estate  and 
interest  which  are  conveyed  by  the  deed.  If  a  tenant  in  tail 
conveys  in  fee  simple  upon  a  récital  that  he  is  entitled  to  the  fee, 
and  the  instrument  contains  no  covenant  to  suffer  a  recovery,  or  to 
levy  a  fine,  the  Court,  finding  an  express  contract  which  relates  to 
an  estate  in  fee,  which  is  purported  to  be  conveyed  by  the  instru- 
ments, extends  the  opération  of  the  covenant  for  further  assurance 
so  as  to  apply  to  the  subject-matter  of  the  grant,  which  it  is  in  the 
power  of  the  grantor  to  complète  by  an  instrument,  although  that 
instrument  may  bar  and  conclude  the  title  of  other  persons.  ...  I 
can  find  no  contract  in  this  deed  for  enlarging  the  estate  of  the 
grantor  to  any  extent  ;  and  I  conceive  that,  unless  there  be  words 
in  the  instrument  which  can  show  it  was  intended  that  the  covenant 
for  further  assurance  should  extend  to  enlarging  the  estate  conveyed, 
and  to  barring  an  interest  in  other  persons  than  the  grantor,  the 
Court  is  not  justified  in  resorting  to  its  extraordinary  jurisdiction 
for  spécifie  performance  to  compel  the  grantor  to  exécute  an 
assurance  of  a  kind  that  was  not,  and  could  not,  from  the  form  of 
the  instrument,  be  thought  to  be  in  his  contemplation  at  the  time 
when  the  grant  by  him  was  made:"  per  Stuart,  V.-C,  Dari«  v. 
ToUemache  (1856),  2  Jur.  N.  S.  1181  at  p.  1185  ;  28  L.  T.  0.  S.  188. 

Dicta  can  be  found  extending  this  doctrine,  but  they  must  be 
carefully  confined  to  the  cases  before  the  Judges.  Thus  in  the  case 
of  King  v.  Jones  (1814),  5  Taunt.  418,  afifirmed  mb  nom,  Jones  v. 
King  (1815),  4  M.  &  S.  188,  which  was  an  action  by  the  heir  of  a 
purchaser  for  damages  for  breach  of  a  covenant  for  further  assurance 
contamed  in  the  conveyance  of  the  land  by  a  husband  and  wife, 
u'ho  jpurported  to  convey  the  fee  simple  to  the  purchaser,  whose  heir 
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was  evicted  by  reason  of  the  husband  and  ^îfe  not  having  levîed  a 
fine,  though  requested  to  do  so  by  the  purchaser,  Heath,  J.,  says 
at  p.  427  : — **  Under  this  covenant  the  heir  might  call  for  further 
assurances,  even  to  levy  a  fine  ;  he  certainly  nïight  hâve  called  for 
the  removal  of  a  judgment  or  other  incumbrances." 

But  on  this  Mr.  Rawle  (Cov.  p.  198)  observes  : — "  It  is  conceived  Mr.  Rawle*8 
that  this  proposition  must  be  taken  with  some  qualification,  <^"^^^^«™' 
depending  either,  first,  on  the  scope  of  the  other  covenants  in  the 
deed,  or  secondly,  on  the  nature  of  the  estate  conveyed.  For  .  .  . 
ail  the  other  covenants  for  title  are  either  gênerai,  t.e.,  extending  to 
aU  paramount  titles  and  incumbrances,  or  limited,  extending  only 
to  defects  of  title  or  incumbrances  created  by  the  vendor.  But  the 
covenant  for  further  assurance  bas  in  gênerai  the  same  form  of 
expression,  whether  the  other  covenants  which  accompany  it  are 
gênerai  or  limited;  it  is  an  undertaking  that  the  vendor  will 
exécute  such  further  assurance  as  may  be  deemed  necessary  by  the 
purchaser.  If  the  other  covenants  in  the  deed  are  gênerai,  if  their 
breach  will  be  caused  by  reason  of  an  incumbrance  not  created  by 
the  vendor,  then  it  is  conceived  that  the  proposition  is  correct,  and 
that  the  purchaser  may,  instead  of  suing  at  law  upon  his  other 
covenants,  invoke  the  aid  of  equity  to  remove  the  incumbrance. 
But  if  the  other  covenants  are  limited  and  the  purchaser  would 
therefore  be  without  remedy  at  law  upon  them  by  reason  of  the 
incumbrance  not  having  been  created  by  the  vendor,  it  is  obvions 
that  the  vendor  cannot  be  compelled  to  remove  an  incumbrance 
which  he  had  not  covenanted  against." 

**  So,  too,  the  purchaser's  right  may  dépend  on  the  nature  of  the  Nature  of 
estate  conveyed.  There  is  a  class  of  cases  (see  Clanrickard  v.  Sidney  veyed. 
(1616),  Hob.  273  ;  Delmer  v.  M'Cabe  (1863),  14  Ir.  C.  L.  E.  377) 
which  décide  that  although  the  covenants  for  title  may  be  gênerai, 
yet,  when  the  conveyance  is  but  of  a  limited  estate  or  interest,  the 
covenants  will  themselves  be  restrained  and  limited  to  the  estate 
conveyed.  Under  such  circumstances  it  would  be  inéquitable  that 
the  purchaser  should,  by  virtue  of  a  covenant  for  further  assurance, 
require  the  conveyance  to  himself  of  any  greater  estate." 

''It  is  obvions,  therefore,  that  no  more  is  meant  than  that  where 
the  covenants  for  title  are  not  limited  or  restrained  by  [sic,  quaere 
restricted  to]  either  the  acts  of  the  vendor  or  the  particular  estate 
conveyed,  the  purchaser  has  a  right,  under  the  covenant  for  further 
assurance,  to  require  the  conveyance  of  a  paramount  title  or  the 
removal  of  an  incumbrance;  but  where  the  other  covenants  are 
limited  to  the  acts  of  the  vendor,  or  restrained  by  any  particular 
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estate,  tbe  purchaser  will  hâve  no  right  under  this  covenant  to 
require  the  conveyance  of  any  other  estate,  or  the  removal  of  an 
incumbrance  not  created  by  the  vendor." 

So  Lord  St.  Leonards  says  : — "  If  the  title  prove  bad,  and  tiie 
deject  can  be  supplied  by  the  vendor,  the  purchaser  may  file  a  bill  in 
equity  for  a  spécifie  performance  of  the  covenant  for  further 
assurance.  Ând  a  vendor  who  bas  sold  a  bad  title  will,  under  a 
covenant  for  further  assurance,  be  compellable  to  convey  any  title 
which  be  may  bave  acquired  since  the  conveyance,  although  he 
actually  purchased  such  title  for  valuable  considération:"  Sugd. 
V.  &  P.  (14th  éd.),  p.  612,  citing  Taylor  v.  Debar  (1675),  1  Ch.  Ca. 
274;  2  Ch.  Ca.212  ;  and  Seaboume  v.  Powell  (1686),  2  Vern.  11. 

But  on  this  passage  Mr.  Bawle  remarks  that  '*  the  language, 
unless  carefully  considered,  might  mislead;"  that  ''it  is  un- 
doubtedly  correct  if  the  covenant  for  further  assurance  is  the  only 
one  in  the  deed,  or  if  the  other  covenants  are  unlimited  or 
gênerai.  But  if  the  covenant  for  further  assurance  is,  either 
expressly  or  by  implication,  limited  or  restrained  by  other  cove- 
nants, or  by  the  grant  itself  (Davis  v.  ToUemache  (1856),  2  Jur. 
N.  S.  1181;  28  L.  T.  0.  S.  188),  then  the  remark  would  seem  to 
hâve  rather  too  broad  an  application  :  "  Bawle,  Gov.  199,  note  (2), 
where  it  is  also  observed  that  Taylor  v.  Debar  was  clearly  a  case  in 
which  the  conveyance  of  the  after- acquired  title  was  properly  com- 
pellable, and  that  in  Seaboume  v.  Powell  there  was  not  any  covenant 
for  further  assurance. 

As  a  gênerai  rule  it  seems  that  a  purchaser  cannot  require  his 
vendor  who  was  only  tenant  in  tail  to  exécute  a  disentailing  deed: 
Davis  V.  ToUemache  (1856),  2  Jur.  N.  S.  1181  ;  but  in  Edwards  v. 
Applebee  (1765),  2  Bro.  G.  C.  652  n.  ;  and  in  Pye  v.  Daubuz  (1796), 
8  Bro.  C.  C.  595  (neither  of  which  cases  was  referred  to  in  Davis 
V.  Tollemache),  the  assignées  in  bankruptcy  of  the  vendor,  tenant 
in  tail,  were  directed  to  convey  the  fee  simple,  though  there  seem 
to  bave  been  no  spécial  words  in  the  covenant  ;  in  the  latter  case, 
however,  it  is  stated  that  the  vendor  represented  himself  to  be  seised 
in  fee.  But  in  a  case  where  a  tenant  in  tail  in  remainder,  who  bad 
enlarged  such  estate  into  a  base  fee,  by  a  conveyance,  which  recited 
an  agreement  for  the  sale  of  ail  his  estate  and  interest,  right  and 
title  under  the  will,  which  created  the  entail,  in  the  farm, 
granted,  as  to  ail  his  estate  and  interest,  right  and  title  under  the 
said  will  in  the  said  farm,  the  said  farm  to  the  purchaser  in  fee,  and 
covenanted  that  he  would  exécute  every  such  disentailing  and  otber 
assurance  and  do  ever    such   other  thing  for   further  or  more 
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perfectly  assuring  ail  or  any  of  the  8aid  premises  to  the  purchaser 
as  by  the  purchaser  should  be  reasonably  required  :  it  was  held 
that  the  vendor,  after  the  death  of  the  tenant  for  life,  was  bound  to 
enlarge  the  base  fee  into  a  fee  simple  by  executing  a  new  dis- 
entailing  deed  :  Bankes  v.  Small  (1887),  36  Ch.  D.  716, 

Â.,  who  had  mortgaged  the  fee,  leased  the  equity  of  rédemption 
and  assigned  the  rent  reserved  on  the  lease  to  B.  by  way  of  security, 
but  did  not  convey  to  him  any  estate  in  the  land.  The  assignment 
contained  a  covenant  for  further  assurance.  Lord  Hardwicke,  C, 
said  : — **  I  think  this  covenant  is,  in  equity,  a  covenant  to  make  a 
mortgage;"  Ex  parte  WiUs  (1790),  2  Cox,  233. 

It  has  been  held  that  uuder  a  covenant  for  further  assurance  the  DapUcate 
covenantee  can  require  the  exécution  of  a  duplicate  conveyance  ^^"^^^y*^^*^- 
where  he  has  handed  over  the  original  to  a  purchaser  from  him  of 
part  of  the  estate  ;  Sugd.  V.  &  P.  (14th  éd.),  p.  618  :  Napper  v.  Lord 
AUington  (1700),  1  Eq.  Ca.  Ab.  166,  pi.  4,  but  this  décision  was 
reversed  on  rehearing  on  another  point  ;  Platt,  Gov.  344,  345  a. 

It  seems  doubtful  whether  the  covenantor  can  be  required  to  CoveDantio 
exécute  a  covenant  to  produce  title-deeds  to  the  purchaser  :  Fain  v.  §J^^^ 
Ayei'8  (1826),  2  Sim.&  St.  538;  reported  differently  1  Russ.  259  n.  ; 
HalUtt  v.  Middleton  (1826),  1  Russ.  243    at  pp.  256,  257;  or  to 
give  fresh  coveuants  for  title  :  Thoimbarough  v.  Manpenson  (1594),  covenants 
Cro.  Eliz.  370;  Pudsey  y.  Newsam  (1603),  Yelv.U;  CoUs  y.  Kinder  'ortlUe. 
(1620),  Cro.  Jac.  571  ;  Lassels  v.  Catterton  (1670),  1  Mod.  67.   There 
is  a  distinction  '*  between  mère  agreements  to  convey  by  reasonable 
assurance,  which  are  held  to  carry  with  them  a  right  to  covenants 
for  title  in  the  deed  of  conveyance,  aud  a  right  to  the  insertion  of 
those  covenants  in  the  deed  of  further  assurance  itself  :  "  Rawle, 
202;  Sugd.  V.  &  P.  (14th  éd.),  p.  615. 

In  a  covenant  to  do  ail  ''  reasonable  acts  **  for  further  assurance,  Act  must  bc 
**  a  reasonable  act  means  such  an  act  as  the  law  requires,  and  if  it  ^^^^^^^^^  î 
be  an  unnecessary  act,  it  is  not  a  reasonable  act,  or  one  which 
would  be  required  by  law:"   per  Wood,  B.,    Wam  v.  Bickford 
(1821),  9  Pri.  43  at  p.  51. 

The  act  required  must  be  practicable.    As  to  illness,  lunacy,  or  apd  prac- 
death  of  the  covenantor,  whereby  the  act  required  ceases  to  be 
reasonable  or  practicable,  see  Anon.  (1582),  Moore  124,  pi.  270; 
Pet  and  Cally's  Case  (1589),  1  Léon.  304  ;  Nash  v.  Aston  (1682), 
T.  Jo.  195  ;  Skin.  42  ;  Rawle,  Cov.  197. 

If  the  covenant  is  to  make  "such  further  assurance  as  counsel  •' As counbei ^^ 
shall  advise;  '*  the  purchaser  must  tender  the  intended  assurance 
to  the  covenantor  :  BenneVs  Case  (1582),  Cro.  Eliz.  9  ;  Hiftffinhottom's 
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Case  (1592),  6  Eep.  19  b  ;  and  the  purchaser  hîmself ,  though  learned 

in  the  law,  cannot  advise  :  RosetveVs  Case  (1592),  5  Rep.  19  b;  and 

the    counsel  is    the    purchaser's    counsel:    Higginhottom's    Case 

(1592),  5  Rep.  19  b. 

Whcre  time         I^  there  be  by  the  covenant  a  time  limited  within  which  acts  of 

for  perform.     f urther  assurance  are  to  be  done,  the  purchaser  must  make  request 

limited.  within   the    time   named:    Nash  v.   Aston    (1682),   T.   Jo.  195; 

Skin.  42  ;  it  is  sufficient  if  he  makes  a  gênerai  request  :  Pudsey  ?. 

Neu'sam  (1603) ,  Yelv.  44  ;  1  Brownl.  &  G.  84  ;  Moore,  682  ;  even  if  the 

assurance  is  to  be  such  as  shall  satisfy  the  purchaser's  counsel  : 

Baker  v.  BuUtrodc  (1674),  2  Lev.  95;  T.  Raym.  232;  differently 

reported,  1  Mod,  104. 

Origmai  Spécifie  performance   will   be  refused  where  the  original  con- 

œnveyance      voyance  itself  is  void  :  as  if  a  man  covenants  to  stand  seised  to  the 

use  of  a  mère  stranger  and  to  make  f  urther  assurance  :  Fursaker  or 

Tnrsaker  v.  lîobinson   (1717),  Prec.  Ch.  475;  Gilb.  Eq.  R.  189; 

Abr.  Eq.  128  ;  Platt,  Cov.  353. 

Distinguishetl       The  cases  arising  upon  the  covenant  for  further  assurance  must 

^J™    j  be  distinguished  from  those  which  dépend  upon  the  rule,  that  if  a 

man,  having  a  defective  title,  purports  to  convey  property  for  value, 

and  afterwards  acquires  a  good  title,  equity  rendors  that  good  title 

available  for  supporting  the  conveyance. 

A.  and  his  wife  mortgaged  a  lease,  wliich  was  not  vested  in  them, 
but  in  C,  who  afterwards  made  a  lease  to  trustées  for  the  wife. 
Such  trustées  were  directed  to  make  a  new  mortgage  to  the 
mortgagee  :  Seabourne  v.  Powell  (1686),  2  Vem.  11. 

Where  copyholds  were  mortgaged  to  the  plaintiflTs  testator  as 
freeholds,  the  customary  hoir  of  the  mortgagor  was  directed  to 
surrender  to  the  use  of  the  plaintiff:  Spencer  v.  Boyes  (1798), 
4  Ves.  370. 

And  where  a  person  entitled  to  a  contingent  remainder  conveyed 
that  interest  to  secure  a  debt,  and  the  remainder  was  afterwards 
destroyed,  the  grantor  was  made  to  convey  a  new  interest,  which  he 
acquired  under  the  will  of  another  person  :  Noël  v.  Bewley  (1829), 
3  Sim.  103  ;  but  this  décision  was  doubted  in  Smith  v.  Osborne  (1857), 
6.  H.  L.  C.  375  at  p.  892. 

"  Thèse  cases  "  (viz.  :  Seabourne  v.  Powell  (1686),  2  Vem.  11  ; 
Noël  V.  Bewley  (1829),  3  Sim.  103  ;  and  Moïse  v.  Faulkner  (1792), 
1  Anst.  11  ;  3  Swanst.  429  n.,  in  which  case  no  relief  was  given), 
''  seem  to  me  to  establish  this,  that  if  a  man  sells  an  estate  (and  the 
principle  is  just  the  same  if  he  grants  his  lands  in  mortgage,  or 
créâtes  an  annuity  issuing  out  of  them)  and  the  title  is  afterwards 
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defeated,  but  subsequently  he  acquires  the  same  lands  under 
another  title,  there  is  an  equity  arising  out  of  the  contract  to 
fasten  it  upon  the  new  title  :  "  per  Sugden,  C,  Jones  v.  Keamey 
(1841),  1  Dru.  &  War.  134  at  p.  159. 

In  Smith  v.  Baker  (1842),  1  Y.  &  Coll.  C.  C.  228,  À.,  supposing 
himself  to  be  entitled  to  the  fee  simple  of  land,  subject  to  his 
mother's  life  estate,  conveyed  it  to  trustées  for  the  benefit  of  his 
creditors,  with  covenants  for  title  and  further  assurance.  In  fact 
the  mother  was  the  owner  in  fee  simple  ;  but  on  her  death  the  land 
descended  to  A.,  and  it  was  held  that  he  must  assure  the  estate  so 
acquired  by  him. 

A.  being  entitled  to  one-niiith  of  a  fund  purported  to  assign  one- 
sixth  of  the  fund  to  B.  Subsequently  A.  acquired  another  one- 
eighteenth.  Held^  that  B.  was  entitled  to  the  whole  of  A.'s  one-sixth  : 
Re  Hofe'8  Estate  Act,  1885  (1900),  82  L.  T.  556. 
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CHAPTEE    XXXIL 

COYENANTS  IN  RESTRAINT  OF  TRADE. 


Restraints  of  Trade  originaUy  Void:  Now  VaUd  if  ReasonabU: 
Keasonable  if  Limited  to  Particidar  Business  in  Paiiicviar  Area  : 
And  even  if  Area  Unrestricted  :  Not  to  Trade  with  Covenantee^s 
Cxistomers  :  Unreasonable  Covenant  Valid  so  far  as  ReasonaUtj 
if  Severable  :  Restraints  Severed  quâ  Area,  quâ  Business,  quâ 
Customers  :  Severance  as  regards  Time  :  Benefit  of  Covenant  is 
Assignable  :  Hoîc  Distance  Measured  :  Unreasonable  Covenants  : 
niiat  amounts  to  a  Breach. 

AU  restrainta  All  covenants  in  restraint  of  trade,  gênerai  or  partial,  were 
form^îyvoid  o^îffûally  void.  Thus  in  a  case  where  the  plaintiff  sued  on  a 
bond  with  a  condition  not  to  practise  the  craf  t  of  a  dyer  in  the  town 
of  B.  for  six  months,  HuU,  J.,  said  : — "  The  bond  is  void,  for  that 
the  condition  is  contrary  to  the  common  law,  and  by  God,  if  the 
plaintiff  were  hère,  he  should  go  to  prison  until  he  paid  a  fine  to  the 
King:"  Y.  B.  2  Hen.  V.  (1414),  5  [B.],  pi.  26;  and  Colgate  v. 
Bacheler  (1601),  Cro.  Eliz.  872,  is  another  early  authority  to  the 
same  effect;  but  the  rule  was  relaxed  in  the  18th  century,  and 
partial  restraints  were  held  valid,  at  any  rate  as  soon  as  Mitchel  v. 
Reynolds  (1711),  1  P.  Wms.  181,  whether  because  they  were  only 
partial,  or  because,  being  only  partial,  they  were  reasonable, 
is  a  question  decided  differently  by  Bowen,  L.J.,  and  Lord 
Macnaghten  :  and  the  law  has  now  been  definitely  laid  down  in 
the  House  of  Lords  as  foUows  : — 

Reasonabie  *^  Ail  restralnts  of  trade  of  themselves,  if  there  is 

restraints  are  . ,  .  .  .  i  t  i  •  -i    xv 

now  valid.  nothing  more,  are  contrary  to  public  policy,  and  there- 

fore  void.  That  is  the  gênerai  rule.  But  there  are 
exceptions.  Eestraints  of  trade  may  be  justified  by  tiie 
spécial  circumstances  of  a  partjcular  case.  It  is  a 
sufficient  justification,  and  indeed  it  is  the  only  justifica- 
tion, if  the  restriction  is  reasonabie — reasonabie  that  is 
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in  référence  to  the  interests  of  the  parties  concerned, 
and  reasonable  in  référence  to  the  interests  of  the 
public  :  "  per  Lord  .Macnaghten,  Nordmfelt  v.  Maxim 
Nordenfelt  Guns  and  Ammunition  Go.y  [1894]  A.  C,  535 
at  p.  565« 

Many  of  the  earlier  cases  are  considered  and  discussed  in  that 
case,  and  sach  of  the  earlier  cases  as  decided  that  the  covenant  was 
void,  can  only  be  considered  as  authoritative,  if  and  so  far  as  con- 
sistent with  the  décision  in  that  case. 

The  question  whether  a  covenant  in  restraint  of  trade  is  wider 
than  is  reasonably  necessary  to  protect  the  covenantee  is  one  for 
the  judge,  not  for  the  jury  :  Dowden  and  Pook,  Ltd.  v.  Pooky  [1904] 
1  K.  B.  45. 

The  évidence  of  persons  engaged  in  the  particular  trade  ''  stating 
their  views  of  the  reasonableness  of  the  restrictive  clause"  is 
inadmissible  :  per  Lindley,  M.B.,  Haynesv.  Doînan,  [1899]  2  Ch.  18 
at  p.  24. 

If  the  restraint  applies  only  to  a  particular  trade  in  a  limited 
area,  it  is  prima  fade  reasonable.  The  foUowing  covenants  hâve 
been  held  to  be  reasonable  : — 


Timd«. 

Daretion. 

Area. 

Authority. 

Baker 

5  years 

In  the  parish 

MUchrl  V.  Reynoldê  (1711), 
1  P.  Wms.  181. 

Linen-draper 

No  limit 

i  mile  f  rom  shop 

Chesman  v.  Nainhy  (1726),  2 
Stra.  739,  2  Ld.  Raym.  1456, 
affîrmed  1  Bro.  P.  C.  234. 

TaUyman    . 

7  years 

City  of  West- 
minster 

Cdmer  v.  aarh  (1734),  7  Mod. 
230  ;  8.  U.  8uh,  nom.  Clerke 
V.  Corner^  Cas.  temp.  Hardw. 
53. 

Surgeon 

14  years 

10  miles  from 
Thetford 

Darh  V.  Mason  (1793),  5  T.  B. 
118. 

Attomej     . 

No  limit 

London  and  150 
miles  thence 

Bunn  V.  Guy  (1803),  4  East, 
190. 

Rope-maker 

Vendor*8  life 

To  eraploy  only 

purcba.sers  to 

make  rope 

OaU  V.  Reed  (1806),  8  East,  80. 

Apothecary 

No  limit 

20  miles  of 
Ailesbury 

Haytmrd  v.  Yuung  (1S18),  2 
Chitty,  407. 

Ck)aching  business 

No  limit 

Between  Reading 
and  London 

Williams  V.  Williams  (1818), 
2  Swanst.  253. 

Reasonable- 
ness of  re- 
straint for 
judge. 


Evidence  of 

experts 

inadmissible. 


Restraint  is 
reasonable  if 
limited  to 
particular 
trade  in 
particular 
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Trade. 

Diiratioii. 

Area. 

Authority. 

Sftddler's  Iron- 
moDger 

14  years 

Certain  towns 

Iloaier  V.  Aghford  (1825),  S 
Bing.  322. 

Travelling -trunk 
makcrs 

Covenantors' 
lives 

Certain  districts 
of  England 

Wickens  v.  J'Jcatu  (1829),  3  Y. 
&  J.  318. 

Dniggist      . 

No  limit 

Taunton   and   3 
miles  tbereof 

Hitchcock  V.  Cifker  (1837),  6 
Ad.  &  E.  438. 

C'arners 

No  limit 

Between  London 

and  divers  other 

towns 

Archer  v.  Marsh  (1837),  6  Ad. 
&  E.  959. 

Stage  coach  pro- 
prietors 

Wbile   covenan- 

tee  carried  on 

business 

Between 
Croydon  and 
Cbanng  Cross 

Lcigktvfi  V.  Wales  (1838),  3  M. 
&  W.  545. 

Cowkeeper  or 
milkman 

Wbile  in  service 

and  2  years 

after 

5  mile*  f rom 

Northampton 

Square 

Proctor  V.  Sargertt  (1840),  2 
M.  &  Gr.  20  ;  2  Sco.  N.  R.  289. 

Atttorncy    . 

20  years 

Great  Britain 

WiiUaker  v.  Howe  (1841),  3 
Beav.  383. 

DcDtist 

No  limit 

London 

Mallan  v.  May  (1843),  11  M. 
&  W.  653. 

Baker . 

H  years 

Within  one  mile 
of  shop 

Bannie  v.  Irvine  (1844),  7  M. 
&  Gr.  969. 

Tailor . 

No  limit 

20    miles    from 

Standard  on 

CornbiU 

Rolfc  V.  lUflfe  (1846),  15  Sim. 

Crown-glass 
makcr 

7  years 

Not  to  serve  any 

other  person  than 

covenantees 

Pilkington  v.  Scott  (1846),  15 
M.  &  W.  657. 

Perfumer,      toy- 
man  and  bair 
merchant 

No  limit 

London    and 
Westminster 

Price  v.  Oreen  (1847),  16  M.  & 
W.  346. 

Maker  and  seller 
of  ginger  béer 

No  Umit 

1  mile  of  former 
place  of  business 

Pembertim  v.  Vaughnn  (1847), 
10  Q.  B.  87. 

Surgeon 

No  limit 

Macclesfield  and 
7  miles  thereof 

Suinter  v.  Ferguson  (1849),  7 
C.  B.  716. 

Surgeon 

No  limit 

28  Dorset  Cies- 
cent  and  2^ 
miles  thereof 

Aikyns  V.  Kinnier  (1850),  4 
Exch.  776. 

Butcber 

No  limit 

5  miles 

Elres  V.  Or/i5#  (1850),  10  C.  B. 
241. 

>Vine  and  epirit 
mercbant 

No  Umit 

Counties  of 

Camarvon, 

Anglesey  and 

Merioneth 

TurMT  V.  Ecans  (1852),  2  D. 
M.&G.    740. 
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Trade. 


Duration. 


Authority. 


Pablishers*    can- 
vassing  trade 


General 
Merchant 


Soliciter  and 
General  Mana- 
ger of  Estâtes 

Milkman    .    .    . 


Traveller  in  lace 
trade 


Horsehair  manu- 
facturer 

Manufacture  or 
sale  of  produc- 
tions now 
manufactnred 
in  covenantee's 
business 


No  limit 


No  limit 


21  years 


While  in  service 
and  2  years  af  ter 

No  limit 


No  limit 
No  limit 


London,  Middle- 
sex,  Surrey,  150 
miles  from  G.P.O., 
Dublin,  Edin- 
burgb,  and  50 
miles  of  either 

District  between 

Morwenstow, 

Newquay,  Laun- 

ceston  and  Bod- 

niin 

Parish  of  T. 

and  21  miles 

thereof 

3  miles  from 
Charles  Street 

Districts 

travelled  by 

covenantor 

Within  200  miles 
of  Birmingham 

Europe 


SurgecMi 


Surgeon 


Sale  of  béer  and 
malt  liquors 

Commercial 
traveller 

Hay  and  straw 
merchant 

Hardware  manu- 
facturer 

Pneumatic  tubes 
for  transmission 
of  parcels 


While  covenantee 

or  his  assigns 

carried  on 

business. 

No  limit 


2  years 
12  years 
12  months 
No  limit 
5  years 


N.  and  10  miles 


N.    and    within 
10  miles  thereof 

100      miles     of 
G.P.O.  at  CardifE 

Certain  counties 
in  Ireland 

United  Kingdom 


25  miles  of  cove- 
nantee's  works 

Eastern     Hémi- 
sphère 


TallU  V.  TallU  (1853),  1  El.  & 
B.  391. 


Arery  v.  Latufford (IBM),  Kay, 
663. 


Dendy  v.  Henderêon  (1855),  11 
Exch.  194. 


BtnwellY.  /««4r(1857),24Beav. 
307. 

Mumford  v.  Gething  (1859),  7 
C.  B.  N.  S.  306. 


IlarniÊ  v.   PanofUt  (1862),   32 
Beav.  328. 

Lcather  Cloth  Co,  v.  Lorsoid 
(1869),  L.  R.  9  Eq.  345. 


Grareley  v.   Barnard  (1874), 
L.  R.  18  Eq.  518. 


Palnusr  v.    Mallet  (1887),   36 
Ch.  D.  411. 

Roger»  v.  Maddocht  [1892],  3 
Ch.  346. 

Oussen  v.  O'Comm,  [1893]  32 
L.  R.  Ir.  330. 

Undencood    ^'    Son^   Ltd,    v. 
Barher,  [1899]  1  Ch.  300. 

Haynen  v.   Daman,    [1899]   2 
Ch.  13. 

Lamton  Pneumatic  Tube  Co»  v. 
Phillips  (1904),  91  L.  T.  863. 


Moreover,  if  the  restriction  applies  only  to  a  particular  trade,  it 
may  be  reasonable,  even  if  the  area  is  unrestricted. 
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G^efal 
restriction  of 
l^articolar 
trade  held 
reasonable. 


Not  to  trade 
with  cove- 
naDtee*8 
customers 
is  reasonable. 


But  applies 
only  to 
partlcular 


Thas  the  folio wing  covenants,  though  unrestricied  as  regards 
area,  bave  been  held  reasonable  : — 

Not  to  carry  on  the  business  of  a  carrier,  except  as  assistant  ta 
covenantee  :  WaUis  v.  Day  (1887),  2  M.  &  W.  273. 

**  Not  to  represent  any  other  Champagne  bouse  for  two  years,  and 
not  to  establish  myself  nor  to  associate  myself  with  other  persons  or 
houses  in  the  Champagne  trade  for  ten  years  "  :  RousiUon  v.  Rousillon 
(1880),  14  Ch.  D.  851. 

''  Not  for  three  years  to  enter  any  like  or  similar  business,  and 
not  to  start  a  business  of  tbat  kind  themselves  :  "  Badiêche  Anilin 
und  Soda  Fahnk  v.  Schott,  Segner  é  Co.,  [1892]  8  Ch.  447. 

Not  for  twenty-five  years  to  engage  in  the  business  of  a  manu- 
facturer of  guns  or  ammunition  :  Maxini-Nordeiifelt  Ouns  and 
Avimunition  Co.  v.  Nordenfelt,  [1893]  1  Ch.  680;  8.  C.  sub  nom. 
Nordenfelt  v.  Maxim-Nordenfelt  Guns  and  Ammunition  Co.,  [1894] 
A.  C.  685. 

"  Not  during  this  engagement  .  .  .  to  carry  on  or  be  engaged 
either  directly  or  indirectly  as  principal,  agent,  servant,  or  other- 
wise  in  any  trade,  business,  or  calling  .  .  .  relating  to  goods  of  any 
description,  sold  or  manufactured  by  "  the  covenantees,  "their  suc- 
cessors  and  assigns  "  :  William  Robinson  é  Co.  v.  Heuer,  [1898] 
2Ch.  451. 

Similarly  covenants  not  to  trade  with  customers  of  the  cove- 
nantee hâve  been  held  reasonable. 

Thus  the  following  covenants  bave  been  upheld  : — 

Not  during  the  term  of  a  lease  assigned  to  solicit  the  custom  of, 
or  knowingly  supply  bread  or  flour  to,  any  of  the  customers 
then  dealing  at  the  shop  :  Bannie  y.  Irvine  (1844),  7  Man.  &  G.  969. 

Not  after  the  expiration  of  articles  directly  or  indirectly  to 
interfère  or  intermeddle  with  or  be  concemed  as  attorney,  agent  or 
otherwise  for  any  person  who  had  already  been  the  client  or  corre- 
spondent in  business  of  the  plaintiff,  and  not  to  act  as  partner,  clerk 
or  assistant  to  any  such  person  :  NichoUs  v.  Stretton  (1847),  7  Beav. 
42;  lOQ.  B.  846. 

Not  to  serve  or  interfère  with  any  customer  served  or  belonging 
at  any  time  to  the  master  :  Baines  v.  Geai^y  (1887),  35  Ch.  D.  164. 

"  Not  to  call  upon,  or,  directly  or  indirectly,  solicit  orders  from, 
or  in  any  way  deal  or  transact  business  with,"  any  one  who  bad 
during  the  covenantor's  employment  been  a  customer  of  the 
covenantee.  Held,  to  apply  only  to  a  business  of  a  kind  similar  to 
that  of  covenantee  and  to  be  valid  :  Mills  v.  Dunham,  [1891]  1  Ch. 
576. 
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"  Not  to  serve,  or  solicît,  or  in  any  way  interfère  with  any  of  the 
customers  who  should  at  any  time  be  served  by,  or  then  belonging 
to,"  the  covenantee  :  Diibowski  é  Sons  v.  Goldstein,  [1896]  1  Q.  B. 
478. 

Whether  a  covenant  not  to  solicit  customers  of  a  business,  who  WTiether  such 

were  not  customers  thereof ,  at  the  time  of  the  covenantor's  employ-  ^^I^y  to 

ment,  is  good  or  not  is  doubtful  :  Dubowski  dt  Sons  v.  Goldstein.  future 

customers. 

[1896]  1  Q.  B.  478. 

A  covenant  not  to  solicit  customers  of  the  business  of  the  cove- 
nantee applies  to  his  then  existing  business,  and  not  to  a  business 
started  by  him  elsewhere  :  Dubowski  é  Sons  v.  Goldstein,  [1896]  1 
Q.  B.  478. 

If  the  restraint  imposed  be,  as  a  whole,  unreasonable,  as  extend-  Unreasonabie 
ing  too  far,  as  regards  either  (i.)  the  area  over  whîch  it  extends,  or  ^^g^scTfar 
(ii.)  the  business  to  which  it  applies,  it  can,  notwithstanding,  be  ??  reasonable, 
enforced,  so  far  as  it  is  reasonable,  but  the  unreasonable  provisions 
must  be  severable  from  those  which  are  reasonable  on  the  face  of 
the  instrument  itself. 

The  Court  will  not  enforce  a   single  stipulation,  so  far  as  it  is  severance 
reasonable.   Thus  m  Baker  v.  Hedgecock  (1888),  39  Ch.  D.  520,  an  "^'f^P^f^'" 
agreement  ''  not  to  enter  the  service  or  employ  of  any  other  person  instrument. 
...  or  carry  on  any  business  whatsoever  within  one  mile  of  X.  for 
two  years  "  was  held  unreasonable,  and  the  Court  refused  to  sever 
the  stipulation  into  a  restraint  as  to  the  business  carried  on  by  the 
covenantee  and  a  restraint  as  to  other  businesses,  and  to  enforce  it 
so  far  as  related  to  the  business  carried  on  by  the  covenantee. 

And  such  severance  cannot  be  implied  from  a  proviso  :  Péris  v.  Severance 
Saalfeld,  [1892]  2  Ch.  149,  where  a  covenant  by  a  servant  not  to  from'proviso. 
accept  another  situation  or  establish  himself  in  any  business 
within  ôfteen  miles  of  London  without  the  covenantee'swritten  con- 
sent for  a  period  of  three  years  was  held  unreasonable  and  void,not- 
withstanding  a  provision  that  such  permission  was  not  to  be 
withheld  if  the  situation  sought  or  business  established  was  not 
for  the  sale  of  the  same  class  of  goods  as  those  sold  by  the 
covenantee. 

Eestraints  hâve  been  held  severable,  as  regards  area,  in  Chesman  Restraint» 
v.  Nainby  (1726),  2  Stra.  789  ;  2  Ld.  Raym.  1456  ;  1  Bro.  P.  C.  284,  abte  ^r* 
where  **  the  house  then  occupied  "  was  severed  from  "  any  house  "^• 
to  which  he  might  remove  "  :  in  MaUan  v.  May  (1848),  11  M.  &  W. 
658,  where  "London"  was  severed  from   "any  town  where  the 
covenantee  might  hâve  been  practising  :  "  in  Price  v.  Green  (1847), 
16  M.  &  W.  846,  where  "  London  and  Westminster  "  were  severed 
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Çuà  buBÎness. 


Çnà 
castomera. 


Severance  as 

regards 

<1aration. 


How  long 
unlimitcd 
covenant 
lasts. 


Kcstraint 
limited  as  to 
tluration. 


from  **  600  miles  from  the  same  respectîvely  :  "  and  in  E.  Under- 
wood  it  Son,  Ltd.  v.  Barker,  [1899]  1  Ch.  800,  where  "  the  United 
Kingdom,"  was  severed  from  '*  France,  Belgium,  Holland,  and 
Canada." 

Bestraints  hâve  been  held  severable,  as  regards  businesses,  in 
Rogcrs  v,  Maddocks,  [1892]  3  Ch.  346,  where  "  aerated  waters" 
were  severed  from  "  malt  liquors  "  :  and  in  WiUiam  Robinson  d-  Co., 
Ltd.  V.  Hener,  [1898]  2  Ch.  451,  where  "any  business  relating  (o 
goods  of  any  description  made  or  sold  by  the  company  *'  was 
severed  from  "  any  other  business  whatever." 

And  restraints  hâve  been  held  severable  as  regards  customers 
of  the  covenantee,  in  Nicholls  v.  Stretton  (1847),  7  Beav.  42; 
10  Q.  B.  846,  where  clients  of  the  covenantee  during  the  covenantor's 
employment  were  severed  from  clients  of  the  covenantee  after  the 
ceasing  thereof  and  from  clients  of  his  successors  :  and  in  Baines  v. 
Geary  (1887),  85  Ch.  D.  154  ;  and  Dubowski  v.  Goldstein,  [1896] 
1  Q.  B.  478,  where  customers  served  during  the  covenantor's  employ- 
ment were  severed  from  those  served  by  or  belongmg  at  any  time 
to  the  covenantee,  his  successors  or  assigns. 

There  does  not  appear  to  be  any  case  where  there  has  been  any 
severance  as  regards  duration;  but  as  regards  duration  ''no  case 
can  be  found  in  which  an  agreement  in  restraint  of  trade,  free 
from  objection  in  other  respects,  has  been  held  void  simply  becanse 
its  duration  was  not  restricted  :  "  per  Lindley,  M.E.,  Hayna  v. 
Doman,  [1899]  2  Ch.  18  at  p.  28;  and  see  per  Eigby,  LJ., 
Ibid.  at  p.  22. 

It  will  be  seen  from  the  table  above  that  there  was  no  limit  of 
duration  in  many  of  the  cases  there  stated,  and  there  was  no  limit 
of  duration  in  Mills  v.  Dunham,  [1891]  1  Ch.  576. 

It  is  said  in  Davey  v.  Shannon  (1879),  4  Ex.  D.  81,  that  an  agree- 
ment unlimited  in  point  of  duration  lasts  during  the  joint  lives  of 
covenantor  and  covenantee  ;  but  it  may  be  doubted  whether  this  is 
correct  ;  there  seems  to  be  no  reason  why  it  should  not  last  for  the 
life  of  the  covenantor. 

A  restraint  if  limited  as  to  duration  is  piiniâfacie  reasonable,  or  at 
any  rate  *'  the  burden  lies  on  the  covenantor  of  showing  that  it  is 
unreasonable :  "  per  Chitty,  J.,  Badische  Anilin  und  Soda  Fabrik  v. 
Schott,  Segner  é  Co.,  [1892]  8  Ch.  447  at  p.  451  ;  but  in  the  following 
cases  restraints,  though  limited  as  to  duration,  were  held  unreason- 
able: Ward  Y.Byme  (1889),  5  M.  &  W.  548;  Hinde  v.  Gray 
(1840),  1  Man.  &  G.  195;  Baker  v.  Hedgecock  (1888),  89  Ch.  D. 
520  ;  Ehrman  v.  Bartliolometv,  [1898]  1  Ch,  671. 
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On  the  other  hand,  the  followîng  covenants,  though  restricted  ia  Covenants 
area,  business,  or  duration,  hâve  been  held  unreasonable  :  **  not  to  r^sonable. 
practise  as  a  surgeon  dentist  at  or  ^Yith^n  100  miles  of  York:" 
Horner  v.  Graves  (1881),  7  Bing.  785;  6  M.  &  P.  768;  "not  to 
foUow  or  be  employed  in  the  business  of  a  coal  merchant  for 
nine  months"  :  Ward  v.  Byrne  (1839),  5  M.  &  W.  548  ;  '*  not  during 
the  continuance  "  of  a  term  for  which  a  brewery  was  demised  **  to 
carry  on  the  business  of  a  brewer  or  merchant  or  agent  for  the  sale  of 
aie,  &c.,  in  Sheffield  or  elsewhere,  or  in  any  other  manner  howsoever 
to  be  concerned  in  the  said  business:"  Hinde  v.  Gray  (1840),  1  Man. 
&  G.  195  ;  "  not  direetly  or  indireetly  to  engage  or  employ  himself 
in  any  other  business  or  transact  any  business  with  any  other 
person  or  persons  for  a  term  of  ten  years  :  "  Ehnnan  v.  Bartholametv, 
[1898]  1  Ch.  671  ;  *'  not  either  solely  or  jointly  with,  or  as  manager 
or  agent  for,  any  other  person  or  persons  or  company,  direetly 
or  indireetly,  carry  on  or  be  engaged  or  concerned  or  interested 
in  the  business  of  a  cider  merchant,  manufacturing  chemist,  or 
cordial  compounder:"  Dotcden  é  Pook,  Ltd.  v.  Pooky  [1904]  1 
K.  B.  45. 

The  benefit  of  covenants  in  restraint  of  trade  is  assignable  with,  Benefit  of 
and  can  be  sued  on  by  the  covenantee's  assignée  of,  the  business  :  ^^able. 
BemveUy.  Inns  (1857),  24  Beav.  807;  Bainea  v.  Geary  (1887),  85 
Ch.  D.  154  at  p.  159  ;  but  such  covenants  may  be  so  framed  as  to 
be  Personal  to  the  covenantee:  Davies  v.  Davies  (1887),  86  Ch.  D. 
859;  and  if  entered  into  jointly  with  two  persons,  who  hâve 
several  interests,  one  alone  can  sue  :  Paimer  v.  Mollet  (1887), 
86  Ch.  D.  411. 

A  covenant  "  to  retire  from  the  partnership  and  so  far  as  the 
law  allows  from  the  business,  and  not  to  trade,  act,  or  deal  in  any 
way  80  aa  direetly  or  indireetly  to  affect  the  continuing  partners," 
was  held  too  vague  to  be  enforced,  and  to  be  personal  to  the  con- 
tinuing partners,  and  one  which  could  not  be  sued  on  by  their 
assignées  :  Davies  v.  Davies  (1887),  86  Ch.  D.  859. 

In  measuring  distance,  where  the  covenant  is  not  to  carry  on  How  di^J^^cc 
business  within  a  certain  distance,  the  measurement  is  to  be 
made  as  the  crow  aies,  and  from  the  nearest  point  of  the  house, 
where  the  place  from  which  the  measurement  is  to  be  taken  is 
a  house:  Mouflet  v.  Cole  (1872),  L.  R.  8  Ex.  82,  where  ail  the 
préviens  cases  are  collected. 

Where  A.  covenanted  with  B.  not  to  do,  within  a  certain  district  What 
for  other  persons,  any  work  or  act  usually  done  by  solicitors,  it  was  breacb. 
held  by  Buckley,  J.,  that  writing  and  posting,  outside  the  district,  on 

E.D.  87 
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instructions  given  outside  the  district,  by  persons  residing  outside 
the  district,  solicitors'  letters  to  persons  residing  within  the  district 
was  a  breach  of  the  covenant  :  Edmundson  v.  Render^  [1905]  2  Ch. 
820,  but  quaere  whether  this  case  can  be  relied  on  as  laying  down  a 
principle  to  be  generally  followed. 
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COVBNANTS  TO  8BTTLE  PROPBRTT. 


Covenant  only  qffects  Interest  mentioned  in  Covoiant  and  not  a 
Différent  Interest  :  Covenants  to  Settle  a/ter  Acqidred  PropeHy  : 
Covenant  that  One  shall  Settle  binds  that  One  only  :  Covenant  that 
Boih  shaU  Settle  binds  Both  :  Covenant  that  Propei'ty  shaU  he 
SetUed  binds  Both  :  Agreement  that  Property  shall  be  SetUed 
binds  Both  :  Agreement  that  One  shall  Settle  binds  that  One 
only  :  Effect  of  Récitals  :  Life  Interests  and  Income  not  bound  : 
Annvities  :  Acannvlations  of  Income  :  Property  subject  to  Powei'  : 
tf'hen  Power  Exercised  :  Poiver  cannot  be  Exercised  to  Defeat 
Covenant  :  "  Is  now  entitlcd  "  inchtdes  Reversionaiy  Interests  : 
Contingent  Interests:  Defcasible  Interests:  ^^ ShaU  become  en- 
titled  "  means  dunng  CoveHnre  when  applied  to  Wife's  Propei'ty; 
Secus  as  regards  Husband*s  Property:  Woi'ds  of  Future  Acquisi- 
tion require  some  Change  of  Interest  :  Vested  Réversion  not 
falling  into  Possession  not  Bound  :  Vested  Reversion  falling  into 
Possession  is  Bound  :  Contingent  Interest  vesting  in  Possession 
is  Bound  :  Contingent  Interest  vesting  in  Interest  only  not 
Bound  :  If  there  is  no  Change  Property  not  Bound  :  Property 
to  which  Covenantor  has  no  Title  if  acquired  in  Possession  is 
Bound  :  If  acquired  in  Reversion  is  Botind  :  If  acquired  in  Con- 
tingency  is  probably  Bound  :  Named  Minimum  Value  :  "  At  any 
one  time  "  :  Successive  Appointments  of  Several  Sums  :  Effect  of 
Married  Women's  Property  Ad  :  Property  givcn  tvith  Direction 
not  to  Settle  :  Covenant  to  Settle  se  vers  Joint  Tenancy  :  InfanVs 
Covenant  is  Voidahle,  not  Void  :  Covenant  cannot  be  Enforced  by 
Volunteers  :  Covenants  to  Leave  by  Will, 

NoTWiTHSTANDiNG  the  l'ule  in  equity,  that  a  person  who  contracta 
to  convey,  mortgage,  or  sell  property  and  afterwards  acquires 
such  a  title  as  enables  him  to  carry  ont  his  contract,  is  bound 
to  do  Bo:  Taylor  v.  Debar  (1675),  1  Ch.  Ca.  274;  S.  C.  sub  nom. 
Taylor  y.   Dabar,    2   Ch.   Ca.   212;   Seabourne  v.  Powell   (1686), 

37—2 
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Where 
covenantor 
acquire>  a 
difrcrent 
intereet,  it 
need  not  be 
settlec]. 


DIFFERENT  INTEREST   NOT   BOUND. 

2  Vem.  11  ;  Morse  v.  Faulkner  (1792),  1  Anst.  11  ;  3  Swanst.  429, 
note;  Noël  v.  Beivley  (1829),  8  Sim.  103  ;  Jones  v.  Kearney  (1841), 

1  Dr.  à  War.  184  ;  Smith  v.  Baher  (1842),  1  Y.  &  Coll.  Ch.  C.  228  ; 
Re  Hoffe's  Estate  Act,  1885,  (1900)  82  L.  T.  556  ;  it  is  a  rule  that— 

If  A.  covenants  to  settle  a  particular  interest  in 
property,  and  afterwards  becomes  entitled  to  a  différent 
interest  in  the  same  property,  he  is  not  bound  to  settle 
such  différent  interest. 

ThuB  A.,  being  possessed  of  a  lease  for  years,  covenanted  in  a 
deed  making  a  family  provision  that,  if  he  should  die  during 
the  continuance  of  the  term  of  the  lease,  his  executors  shoold  assign 
the  residue  of  the  term  to  B.  A.  afterwards  purchased  the  reversion 
in  fee  and  died.  Held,  that  the  covenant  did  not  preclude  A.  from 
purchasing  the  reversion,  and  that  his  executors  were  not  liable  as 
for  breach   of    the  covenant:    Williamson  v.  Butterjield    (1800), 

2  Bos.  &  P.  68. 

A.,  being  under  her  parents'  marriage  settlement  tenant  in  tail 
in  remainder  of  certain  lands,  expectant  on  the  failure  of  issue 
maie  of  her  brother,  agreed  in  her  own  marriage  settlement,  which 
recited  the  former,  that,  **  in  case  she  shall  become  entitled  to  any 
such  estate,  part,  or  share,  as  aforesaid,"  it  should  be  conveyed  to 
the  uses  of  the  settlement.  The  brother  suffered  a  recovery  and 
died  intestate,  whereupon  she  inherited  one-fourth  of  the  lands  as 
one  of  his  four  co-heiresses.  Held,  that  the  covenant  did  not  affect 
the  fee  simple  so  coming  to  her  by  descent  :  Tayleur  v.  Dichensm 
(1826),  1  Russ.  521. 

A.,  being  entitled  under  the  will  of  B.  to  a  contingent  remainder 
in  land,  by  settlement  reciting  his  title,  covenanted  that  when  and 
80  soon  as  "  the  said  remainder  "  should  become  vested  in  him  in 
possession,  he  would  settle  it.  The  lands  were  disentailed  bj 
tenants  in  tail  under  the  prior  limitations  of  the  will,  and  ulti- 
mately  came  to  A.  by  descent  and  devise  from  them.  Held,  that 
A.'b  covenant  did  not  affect  the  fee  simple  thus  acquired  by  him, 
inasmuch  as  he  never  acquired  a  vested  interest  in  the  remainder 
under  the  will  of  B.:  Smith  v.  Oshorne  (1857),  6  H.  L.  C.  375. 

A  fund  was  settled  for  children  as  their  mother  should  appoint, 
and  in  default  for  them  equally.  Part  was  appointed  to  a  son,  who 
agreed  to  settle  it  '*  and  ail  other  his  part,  share  and  interest,  as 
well  vested  as  contingent"  in  the  fund.     Held,  that  the  residue  of 
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the  fond,  which  was  afterwards  appointed  by  the  mother  to  the 
son,  was  not  bound  by  the  covenant  :  Childers  v.  Eardley  (1860),  28 
Beav.  648. 

A.,  being  entitled  to  an  interest  under  a  will  in  certain  fonds,  by 
her  marriage  settlement  assigned  "  ail  the  share  to  which  she  then 
was  or  might  become  entitled  by  accruer,  survivorship  or  other- 
wise"  in  the  specified  funds.  Heîd,  that  a  share  in  the  fonds  taken 
by  her  onder  the  will  of  her  father,  who  had  become  entitled 
thereto,  was  not  aflfected  by  the  settlement  ;  Parldmon  v.  Dmhivood 
(1861),  30  Beav.  49. 

The  five  children  of  a  testator  were  absolotely  entitled  to  his 
residoe.  One  of  them,  on  her  marriage,  settled  her  fifth  of  soch 
residoe,  and  **  ail  other  her  share  by  sorvivorship  or  otherwise,  and 
ail  her  right,  contingent,  reversionary  or  other  interest,  possibility, 
claim,  and  demand  therein."  She  afterwards  became  entitled  to  a 
forther  share  by  the  death  of  a  brother  intestate.  Ileld,  that  it  was 
not  included  in  the  settlement  :  Edicards  v.  Brotighton  (1868),  32 
Beav.  667. 

The  rule  was  applied  to  a  case  where  the  settlor  was  the  only 
child  entitled  in  defaolt  of  appointment,  and  took  the  whole  fond 
imder  an  appointment  to  herself,  and  the  settlement  contained  an 
actoal  assignment,  and  not  only  a  covenant  to  settle  :  Lovett  v. 
Lovett,  [1898]  1  Ch.  82  ;  and  to  a  case  where  the  covenant  was  to 
settle  "ail  her  half  or  other  share  and  interest  whatsoe  ver  :  "  Ke 
Maddy'8  Estate,  Maddy  v.  Maddy,  [1901]  2  Ch.  820. 

Qoestions  on  the  constroction  of  covenants  for  the  settlement  covenanUiu 
of    property,    not  specifically  mentioned,    most  freqoently  arise  °*JJ7^***t 
on  marriage  settlements,  which  often  contain  covenants  for  the  to  settle  after 
settlement  of  the  présent  or  after-acqoired  property  of  the  wife,  *^J^ 
and  soch  covenants  take  the  form,  either  that  the  hosband  or 
wife,  or  both,  shall  settle  soch  property,  or  that  soch  property  shall 
be  settled. 

Two  qoestions  therefore  may  arise  for  détermination:  (i.),  who  is 
boond  by  the  covenant,  and  (ii.),  what  property  is  within  the 
covenant. 

With  regard  to  the  first  qoestion,  viz.  :  who  is  boond  by  the 
covenant,  it  may  be  laid  down  that — 

A  covenant  that  the  covenantor  will  settle  only  binds  (avenant  by 
the  party  who  enters  into   the   covenant,  but  a  cove-  orshewui 
nant,  though  by  one  party  only,  that  both  will  settle,  ^t oneoniy, 
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but  that  both 
will  settle,  or 
that  ppoperty 
shallbe 
settletl,  bincls 
both. 


Htisbaud's 
CD  venant 
does  not  bind 
separate 
c^tate. 


Revereionaiy 
property. 


Equitable 

choBesin 

action. 


Wife's 
covenant 
binds 
sépara  te 
estate. 


or  that  property  shall  be  settled,  binds   both,  îf  both 
are  parties  to  the  deed. 

*'  It  is  quite  settled  that  a  covenant  by  the  husband  alone  to  settle 
the  after-acquired  property  of  the  wife  does  not  bind  her  separate 
property,  but  that  if  the  covenant  be  by  both,  then  it  does  bind 
it  :  "  per  Eomilly,  M.R.,  Corentn/  v.  Caientry  (1868),  82  Beav.  612 
Et  p.  614. 

A  covenant  by  the  husband  only  that  he  will  settle  does  not  bind 
the  foUowing  property  : — 

(i.)  Property  to  which  the  wife  becomes  entitled  for  her  separate 
use  :  Douglas  v.  Congreve  (1886),  1  Keen,  410  at  p.  428  ;  6  L.  J.  N.  S. 
Ch.  51  ;  Thomton  v.  Bright  (1886),  6  L.  J.  N.  S.  Ch.  121  ;  Travers 
v.  Travers  (1840),  2  Beav.  179  ;  Dniry  v.  Scott  (1840),  4  Y.  &  C. 
Ex.  264;  Hammond  v.  Hammoiid  (1854),  19  Beav.  29;  Grey  v. 
Stmrt  (1860),  2  Giff.  898;  80  L.  J.  Ch.  884;  Gataker  v. 
lieynardson  (1865),  18  W.  E.  487  ;  12  L.  T.  N.  S.  134. 

(ii.)  Beversionary  interests  of  the  wife's  which  do  not  fall  into 
possession  duriug  the  coverture,  so  that  the  husband  cannot  reduce 
them  into  possession  :  Young  v.  Smith  (1865),  85  Beav.  87  ;  L.  R. 
1  Eq.  180. 

(iii.)  Equitable  choses  in  action  to  which  the  wife  becomes 
entitled  in  possession  during  the  coverture,  but  which  are  not 
reduced  into  possession  by  the  husband  during  the  coverture. 

Thus  a  husband  covenanted  to  settle,  when  required,  oue  moiety 
of  the  wife's  reversionary  interests  under  a  will  ;  after  the  death  of 
the  tenant  for  life,  he  reduced  one  moiety  into  possession,  and  gave  a 
release  for  it,  but  never  settled  it  ;  the  other  moiety  remained  with 
his  consent  standing  in  the  names  of  the  executors  until  he  died,  in 
the  lifetime  of  the  wife,  having  by  his  will  given  ail  his  property  to 
her  ;  it  was  held  that  the  wife  was  not  bound  to  settle  the  moiety 
which  had  not  been  assigned  by  the  executors.  Stuart,  V.-C, 
saying: — '' There  is  nothing  strong  enough  to  defeat  her  title. 
There  was  no  assignment  upon  any  trust,  no  covenant  by  her,  and 
the  articles  are  merely  executory,  and  are  not  binding  upon  her  :  " 
Cramer  v.  Moore  (1855),  8  Sm.  &  G.  141  ;  3  W.  E.  847  ;  25  L.  T. 
0.  S.Ql;  Re  Webh's  Trusts  (1877),  46  L.  J.  Ch.  769. 

A  covenant  by  the  wife  that  she  will  settle  binds  property  to  which 
she  becomes  entitled  for  her  separate  use  :  Tatvney  v.  Ward  (1889),  1 
Beav.  563  at  p.  568;  Milfoi'd  y.  Peile  (1854),  17  Beav.  602;  2 
W.  E.  181,  where  the  words  were  '*  ail  property  which  should 
come  to  her  absolutely,  and  not  bound  by  any  trust  or  provision 
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otherwîse  than  for  her  absolute  use  "  :  lie  AUnutt,  Pott  v.  Braasey 
(1882),  22  Ch.  D.  275  ;  unless  it  be  settled  without  power  of  antici-  Uniess 
pation,    per    EomiUy,    M.R.,    in    Coventrij    v.    Coventr)i    (1868),  Station, 
32  Beav.  612  at  p.  614  ;  or  unless  the  husband's  interest  only  in 
the  wife's  property  is  covenanted  to  be  settled  :  Brooks  v.  Keith 
(1861),  1  Dr.  &  Sm.  462  ;  or  unless  there  îs  an  exception  of  property  or  excep- 
**  already   settled  to  her   separate   use  :  "    Coventry  v.    Coventry  ^^^  ^J^ , 
(1863),  32  Beav.  612;  Whitgreavev.  rF/i%?eare  (1864),  33  Beav.  532;  ^u?Sto 
or  an  exception  of  property  " otherwise  settled:"  Kane  v.  Kane  ^pa™*^"»^» 
(1880),    16  Ch.  D.  207;    Re  Berens'    Trusts,   Berens  v.   Benyoji  ^^^m'^"^ 
(1888),  59  L.  T.  626. 

In  Re  De  Ros'  Trusts,  Hardwicke  v.  Wilmot  (1885),  31  Ch.  D.  81,  Covenant  by  • 
Kay,  J.,  held  that  the  wife  was  bound  where  there  was  a  covenant  w'Jfe  would 
by  the  husband  that  he  and  the  wife  would  settle,  and  until  settle-  ^*^*^^» 
ment   stand   possessed  of  the    property  upon  the  trusts  of  the 
settlement,  but  the  construction  was  assisted  by  the  récital  of  an 
agreement  that  property  devolvîng  on  the  wife  should  be  settled  ; 
and  in  Re  Hadm,  Coling  v.  Haden,  [1898]  2  Ch.  220,  Stirling,  J.   or  that  pro- 
held  that  the  wife  was  bound  by  a  covenant  by  the  husband  that  ^'^ettied. 
her  property  should  be  settled. 

Where  the  wife  was  an  infant,  and  the  settlement  recited  that  it 
had  been  agreed  that  the  property,  both  real  and  personal,  should 
be  settled,  and  that  the  husband  should  enter  into  the  covenant 
therein  mentioned,  and  the  husband  covenanted  that,  '*  in  case  the 
wife  would  voluntarily  consent  thereto,  but  not  otherwise,"  he  and 
she  would  settle.  Held,  that  such  consent  applied  to  realty  only, 
and  that  personalty  must  be  settled  even  without  her  consent  :  Re 
DanieVs  Tnist  (1853),  18  Beav.  309. 

Where  the  words  are  words  of  agreement  and  not  of  covenant 
the  following  rule  may  be  laid  down — 

An  agreement  and  déclaration  that  both  parties  shall  Agreement 
settle,  or  that  property  shall  be  settled  is  binding  on  ehau  te*^^^^ 
both  husband  and  wife  ;  but  an  agreement  and  déclara-  ^thfbut  «?at 
tion  that  one  party  only  shall  settle,  or  concur  with  the  g^^JifJ^Se 
other  in  settling  property,  does  not  bind  the  other  party  ;  ^^^  ^^a^ 
and  the  opération  of  this  rule  is  not  afifected  by  the 
addition  of  a  covenant  by  one  pai-ty  only  to  settle  or 
concur  in  settling  the  property. 

**  It  appears  to  me  that  in  effect  the  words  *  It  is  hereby  further 
agreed  and  declared  '  operate  thus  :  they  operate  to  show  that  what 
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is  comprised  in  the  clause  of  which  thèse  words  are  the  commence- 
ment is  what  ail  parties  intend  and  agrée  shall  be  done,  and 
whatever  you  find  in  the  clause  is  agreed  to  be  done  by  any  given 
*  party  it  is  an  agreement  that  that  party  is  to  do  it,  but  the  party 
who  is  to  do  the  thing  is  the  person  who  is  alone  bound  to  perform 
that  agreement;"  per  Kindersley,  V.-C,  Ranisden  v.  Smith  (1854), 
2  Drew.  298  at  pp.  307  and  308. 

''  In  ail  the  cases  of  clauses  in  marriage  settlements  as  to  the 
settlement  of  future  property,  three  distinct  questions  arise: 
And  .  .  .  q11  the  cases  turn  upon  one  or  more  of  thèse  différent 
questions,  namely — WTiose  covenant  is  it  ?  Who  is  bound  ?  Who 
lias  entered  into  the  covenants  ?  The  second  is,  having  ascertained 
who  has  entered  into  the  covenant — By  whom  is  the  act  to  be  done  ? 
And  the  third — What  is  the  property  which  is  included  in  the 
covenant,  and  is  to  be  affected  by  the  act  to  be  done  ?  .  .  .  Now  I 
iipprehend  that,  whenever  the  covenant  or  agreement  is  simply  and 
in  terms  the  covenant  and  agreement  of  the  husband,  the  husband 
only  is  bound  ;  and  some  of  the  cases  decided  tumed  upon  that 
Agreement  distinction.  But  where  the  covenant  in  terms  is  not  a  mère 
^rTiw."  "^^  exclusive  covenant  of  the  husband,  but  is  an  agreement  between  ail 
the  parties,  which  agreement,  being  under  seal,  is  in  point  of  fact  a 
covenant  by  ail  the  parties,  then  it  is  not  merely  limited  to  a  cove- 
nant by  the  husband,  but  ail  parties  who  hâve  entered  into  that 
agreement  are  bound  to  perform  it.  .  .  .  In  this  case  .  .  .  there 
is  a  spécial  covenant  on  the  part  of  the  husband,  but,  as  it 
appears  to  me,  not  superseding  the  effect  of  that  which  is  the 
gênerai  covenant  comprised  in  the  gênerai  agreement  among  ail  the 
parties.  But  although  that  is  a  gênerai  agreement,  and  in  that 
sensé  a  covenant  .  .  .  it  does  not  mean  that  every  party  to  the 
deed  has  bound  himself  and  made  himself  responsible  for  the  act  to 
be  done,  because,  as  may  be  very  justly  observed,  .  .  .  trustées  are 
under  no  responsibility  that  they  will  do  the  act  to  be  done  ;  or 
that,  if  it  is  not  done,  they  will  make  good  what  ought  to  bave  been 
done.  But  the  meaning  of  it  is  that  thèse  words  express  what  [it] 
is  the  intention  and  agreement  of  ail  parties  shall  be  done  by  some- 
body,  but  not  at  ail  meaning  to  express  by  whom  the  act  is  to  be 
done  which  the  parties  bave  agreed  and  intended  shall  be  done  :  " 
per  Kindersley,  V.-C,  Townshendy.  Harrowby  (1858),  27  L.  J.  N.S. 
Ch.  553  at  p.  566;  4  Jiir.  N.  S.  353  ;  6  W.  R.  413  ;  31  L.  T.  0.  S.  88. 
In  Campbell  v.  Bainhridge  (1868),  L.  R.  6  Eq.  269,  the  words 
being  ''  It  is  hereby  declared  and  agreed,  and  the  said  (husband)  dotb 
covenant  that"  the  property  should  be  settled,  Stuart,  V.-C.  (at 
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p.  278),  said  : — "  It  seems  to  me  veryclear  that  where  the  covenant 
is  by  the  husband  alone,  the  words  previously  inserted,  that  *  it  is 
hereby  declared  and  agreed/  amount  only  to  a  déclaration  and 
agreement  that  ail  parties  are  agreed  that  the  husband  shall  cove- 
nant. But  where  it  is  declared  and  agreed — that  is,  by  ail  the 
parties,  including  the  wife — that  property  whîch  may  corne  to  her 
for  her  separate  use,  free  from  the  control  of  her  husband,  shall  be 
settled,  the  case  is  clear.  ...  I  cannot  read  the  words  of  this 
clause  without  seeing  that  her  separate  property  and  her  separate 
agreement  are  a  substantial  and  intégral  part  of  this  clause,  and 
that  it  is  an  agreement  by  ail  the  parties,  including  the  wife,  that 
the  wife  should  do  something  :  "  the  Y.-C.  then  distinguished 
Rainsden  v.  Smith  (1854),  2  Drew.  298,  and  remarked  that,  in 
that  case,  Kindersley,  V.-C,  "rested  his  judgment  upon  this, 
that  the  person  who  alone,  according  to  the  terms  of  the  clause 
was  to  do  anything,  was  the  husband.'' 

"The  rule  is  that  where  you  hâve  such  words  as  *it  is  hereby  Effectof 
agreed  and  declared  between  and  by  the  parties  to  thèse  présents,'  ^ddeciaro. 
that  some  one  will  do  an  act,  or  make  a  payment,  and  that  some  tion  by 
one  is  a  party  to  the  deed,  it  is  a  covenant  by  him  with  the  others,  ^*^  ^' 
not  a  covenant  by  ail  of  them.  .  .  .  If  we  find  that  no  act  is  to  be 
done  except  by  one  of  the  parties,  thèse  words  amount  only  to  a 
covenant  by  that  one  party  with  the  others  :  "  per  Jessel,  M.R., 
Dawes  v.  TreducU  (1881),  18  Ch.  D.  854  at  p.  859. 

In  cases  falling  under  the  first  branch  of  the  rule,  a  récital  in  Récitals  do 
gênerai  terms  of  an  agreement  "  that  the  husband  shall  settle  "  the  "r  cxSnT^ 
property,  will  not  restrict  the  generality  of  the  agreement  in  the  the  covenant 
opéra tive  part  of  the  deed:    WiUoughhy  v.  Middleton  (1862),  2 
J.  &  H.  844  ;  6  L.  T.  N.  S.  814  ;  and  in  cases  falling  under  the 
latter  branch  of  the  rule  a  récital  in  gênerai  terms  of  an  agree- 
ment that  the  property   ''shall  be  settled,"  will  not  enlarge  a 
covenant  by  the  husband  in   the  operative  part  that  ''  he  will 
settle"  it:  Hammond  v.  Hammond  (1854),  19  Beav.  29;  Yoiing  v. 
Smith  (1865),  L.  E.  1  Eq.  180  ;  85  Beav.  87  ;  Dawes  v.   Tredwell 
(1881),  18  Ch.  D.  854  ;  provided  that  in  each  case  the  operative 
words  are  unambiguous. 

Where  there  was  an  agreement  by  ail  parties  and  a  covenant  Agreement  by 
by  the  husband  alone  that  the  property  should  be  settled,  the  ^^^1^*^  w 
wife,  after  her  husband's  death,  was  held  bound  to  settle  a  rêver-  husband  that 
sionary  chose  in  action  to  which  she  became  entitled  during  the  E^'JStied  ^ 
coverture,  but  which  did  not  fall  into  possession  until  after  the  ^*»^**  ^^'^ 
husband's  death:  Butcher  v.  Butchev  (1851),  14  Beav.  222;  Uc 
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Agreement, 
and  covenant 
by  hnsbonil 
that  both 
shall  settle 
binds  both. 


rr Estampes,  D'Estampes  v.  Hankey  (1884),  82  W.  R.  978,  where 
the  prior  cases  are  reviewed,  and  Rcid  v.  Kenrick  (1855),  3  W.  R. 
530;  1  Jur.  N.  S.  897;  24  L.  J.  Ch.  503;  25  L.  T.  0.  S.  193, 
stated  iîifra  p.  586,   is  distinguished  ;   Viditz  v.   O'Hagan,  [1900] 

2  Gh.  87  at  p.  93  ;  and  the  wife  was  held  bound  to  settle  ber  separate 
property:  WUUmghhy  v.  Middleton  (1862),  2  J.  &  H.  344;  6 
L.  T.  N.  S.  814  (more  fully  stated  per  Lord  Selborne,  C,  in 
Codvington  v.  Lindsay  (1872),  L.  R.  8  Ch.  578  at  p.  590)  ;  Campbell 
V.  Bainbridge  (1868),  L.  R.  6  Eq.  269  ;  Smith  v.  Lucas  (1881). 
18  Ch.  D.  531  ;  and  in  Caldwell  v.  Fellowes  (1870),  L.  R.  9  Eq.  410, 
James,  V.-C,  held  that  récitals  that  property  should  be  settled,  and 
that  the  husband  should  enter  into  a  covenant  for  settling  it, 
folio wed  by  a  covenant  by  the  husband  alone  that  the  property 
should  be  settled,  and  that  he  would  settle  it,  operated  to  sever 
the  joint  tenancy  of  the  wife  in  her  freeholds. 

In  Stevens  v.  Van  Vooi-st  (1853),  17  Beav.  305,  it  was  agreed  and 
declared  between  and  by  the  parties,  and  the  husband  covenanted, 
that  they  the  said  husband  and  wife  and  each  of  them,  would  settle 
the  wife's  after-acquired  property.  Held,  that  this  was  a  covenant 
by  the  w  ife  as  well  as  the  husband  [and  theref ore  property  acquired 
by  her  after  her  husband 's  death  must  be  settled  by  her  ;  which 
conclusion  is  not  now  law  ;  ivfra,  p.  590] . 

The  décision  in  Stevens  v.  Van  Voorst  that  the  wife  was  bound  is 
probably  correct,  as  there  was  an  agreement  that  the  husband  and 
wife  would  settle,  and  therefore  the  case  is  within  the  rule  stated 
supra  on  p.  583,  and  it  is  consistent  with  -R^  De  Bas'  Ti-usts, 
Hardmcke  v.  Wilmot  (1885),  31  Ch.  D.  81,  stated  supra,  p.  688; 
but  in  Reid  v.  Kenrick  (1855),  1  Jur.  N.  S.  897  ;  24  L.  J.  Ch.  508  ; 

3  W.  R.  530;  25  L.  T.  0.  S.  193,  where  the  words  were  "It  is 
hereby  agreed  and  declared  by  and  between  the  said  parties  hereto, 
and  the  said  R.  (husband),  doth  hereby  covenant,  that  "the  after- 
acquired  property  shall  be  and  remain,  and  he  the  said  R.  wili  per- 
mit and  su£fer  the  same  to  be  and  remain  upon  the  trusts  of  the 
settlement,  and  that  he  the  said  R.  will  pay,  transfer,  and  deliver 
over,  and  join  with  the  said  (wife)  in  assigning,  conveying,  and 
assuring  "  such  property,  Stuart,  V.-C,  distinguished  Stevens  v. 
Van  Voorst  (1858),  17  Beav.  305,  and  held  that  it  was  impossible  to 
say  that,  upon  the  construction  of  the  instrument,  there  was  any 
covenant  on  the  part  of  the  wife,  and  accordingly  that  a  reversionary 
chose  in  action  which  fell  into  possession  after  the  husband's  death, 
was  not  bound.  {Sed  quaere.  The  terms  of  the  settlement  are 
peculiar,  and  seem  to  amount  to  an  agreement  by  ail  parties,  firet» 
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ibat  tbe  property  should  be  settled,  and  secondly,  that  the  husband 
should  settle  it.) 

But  where  there  was  an  agreement  and  déclaration,  and  a  cove-  Agrccment. 
nant  by  the  husband  only,  that  **he  will  settle,  or  concur  with  the  by'^h^^bTn^r 
wife  in  settling  "  the  property,  it  was  held  that  the  wife  was  not  that  he  wiu 
bound    to    settle  property  given  to  her  separate   use  :    Ramsden  bind  wife.  " 
V.   Smith   (1854),   2   Drew.   298;    Dawes   v.   Tredwell   (1881),   18 
Ch.  D.  354. 

It  was,  however,  held  in  Lee  v.  Lee  (1876),  4  Ch.  D.  175,  by  Bpecitic 
Jessel,  M.R.,  that  a  covenant  by  a  husband  that  he  would  settle  a  ^^^^^^^  ^' 
spécifie  property  belonging  to  his  wife  contained  in  an  ante-nuptial 
agreement,  to  which  the  wife  was  a  party,  bound  the  wife. 

With  regard  to  the  second  question,  viz.  what  property  is  within  What  pro- 
the  covenant  ;  the  covenants  in  question  sometimes  refer  to  présent  boumi!^ 
as  well  as  future  property,  and  sometimes  only  to  future  property. 

Although  such  covenants  usually  relate  to  property  of  the  wife,  a  Hushands 
man  can  covenant  to  settle  ail  his  after-acquired  property  of  every  P^P®^^>- 
description,  **  except  business  assets."     Such  a  covenant  was  held 
good  against  creditors  in  Re  Iteis,  Ex  parte  Clomfh,  [1904]  2  K.  B. 
769,   overruling  Ex  parte  Bolland,   He   Clint   (1873),   L.   E.    17 
Eq.  115. 

Such  covenants,  when  relating  to  the  wife's  property,  sometimes  Husband'» 
apply  to  the  property,  and  sometimes  only  to  the  husband's  interest  ^^f^"^ 
in  such  property.  property. 


ïhe  presumption  is  that  the  covenant  does  not  extend  i^ife  intérêt 

Ti»     •    j.  X  Tj»  'j.  j.     '  orincomeift 

to  a  lue  interest,  or  a  liie  annuity,  or  to  income.  not  bound. 


In  Lewis  v.  Madocks  (1810),  17  Ves.  48,  where  the  covenant  was  Husband's 
to  settle  the  husband's  after-acquired  property.  Lord  Eldon,  C.  ÎH^/^^î^t 
(at  p.  55),  said  that  he  could  not  adopt  the  construction  that  annual 
produce,  for  instance,  dividends  of  stock,  was  property  acquired 
during  the  coverture  in  the  sensé  of  the  bond  [except  only  to  the 
extent  to  which  the  husband  himself  might  think  proper  to  lay  up 
that  produce  as  capital,  as  to  which,  however,  see  per  Bomer,  J.j 
Finlay  v.  DarWuj,  [1897]  1  Ch.  719  at  p.  722]. 

In  IVhite  v.  Briggs  (1848),  22  Beav.  176  n.  ;  and  m  St.  Aubyn  v. 
llumphreys  (1856),  22  Beav.  175,  it  was  held  that  a  life  interest 
acquired  by  the  husband,  who  had  covenanted  to  settle  his  after- 
acquired  property,  was  not  bound  by  the  covenant. 

The  rule  was  applied  to  income  given  to  the  wife  for  her  separate  Wife's 
use  in  Dunean  v.  Cannan  (1855),  21  Beav.  807,  in  which  case  the  ^'^^  '"terest. 
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Lifo  interest 
forfei table  on 
aliénation. 


Annuity. 


Aocumula- 
lîons  of 
income. 


life  interest  was  for  separate  use  with  restraint  iii  anticipation,  but 
it  was  stated  tbat  the  fact  that  it  was  so  was  immaterial. 

In  Tounsheud  v.  Harrowhy  (1857),  4  Jur.  N.  S.  353;  27 
L.  J.  Ch.  553  ;  6  W.  K.  413  ;  31  L.  T.  0-  S.  38,  it  was  held 
that  life  interests,  whether  for  the  wife*B  separate  nse  or  not,  are 
not  intended  to  be  included  so  as  to  fall  into  the  trust  property 
as  capital  F^fe  v.  Arhnthnot  (1857),  1  De  G.  &  J.  406; 
but  in  Brooks  v.  Keith  (1861),  1  Dr.  &  Sm.  462,  where  the  wife 
became  entitled  to  a  life  interest  in  leaseholds,  with  a  proviso  of 
forfeiture  on  aliénation,  Kindersley,  Y.-C,  seems  to  hâve  thought 
that  the  life  interest  was  bound,  since,  though  he  inclined  to  think 
that  an  assignment  on  the  trusts  of  the  settlement  would  not  be  a 
forfeiture,  he  declined  to  order  the  wife  to  run  the  risk  :  this  case 
is  discussed  by  Chitty,  J.,  in  lie  Albin tt,  Pott  v.  Bra^èey  (1882),  22 
Ch.  D.  275  at  p.  280. 

In  Forster  v.  Daiies  (1861),  4  De  G.  F.  &  J.  133,  a  life  interest 
without  power  of  anticipation  was  held  not  to  be  bound. 

An  annuity  acquired  by  the  wife  was  held  not  to  be  within  the 
covenant  in  lie  Doivding's  Settlement  Trusts,  Gregoiy  v.  Doicdùig, 
[1904]  1  Ch.  441;  and  accumulations  of  income  are  not  bound: 
Finlay  v.  Darling,  [1897]  1  Ch.  719  (dissenting  from  lie  Bendy, 
Wallis  V.  Bendy,  [1895]  1  Ch.  109)  ;  Re  CltUterbuck's  Settlement, 
Bloxam  v.  Clutterbuck,  [1905]  1  Ch.  200  ;  and  Mackenzie  y.  Attardes, 
[1905]  A.  C.  286,  per  Lord  Davey  at  p.  296. 


fropevty 
Kubject  to 
l>ower  of 
appointment 
is  not  bouml. 


Property  over  wliich  the  covenantor  has  merely  a 
power  of  appointment  is  not  bound  by  the  covenant, 
iinless  expressly  included  therein:  Ewart  v.  Ewari 
(1853),  11  Ha.  276  ;  Townslwul  v.  Hmrowhy  (1858), 
4  Jur.  N.  S.  353  ;  27  L.  J.  Ch.  553;  6  W.  R.  413; 
81  L.  T.  O.  S.  33  ;  Bmrer  v.  Smith  (1871),  L.  R.  11  Eq. 
279  ;  19  W.  R.  399  ;  40  L.  J.  Ch.  194. 


But  appointée!      But  if  the  covenantor  appoint  to  hiruself  or  herself  an  interest 

lîo^^*^^     that  falls  within  the  covenant,  such  interest  will  be  bound:  Etcart 

V.  EwaH  (1853),  11  Ha.  276  ;  and,  if  in  default  of  appointment  the 

property  is  given  to  the  covenantor,  the  property  is  bound,  and  the 

Power  cannot  covenantor  cannot  exercise  the  power  so  as  to  defeat  the  opération 

î^d^fèau^hl    o*  ^^^  covenant  :  Re  O'Connell,  Mawle  v.  Jagoe,  [1908]  2  Ch.  574; 

coTenant.         overruling  Re  Gérard,  Oliphant  v.  Gérard  (1888),  58  L.  T.  800;  and 

of  course  the  covenant  niay  be  so  worded  as  to  include  property 
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over  which  the  covenantor  has  a  gênerai  power  of  appointment  by 
deed  :  Re  Anstis,  CheUcynd  v.  Morgan  (1886),  31  Ch.  D.  596  at  p.  604  ; 
but  a  covenant  to  exercise  in  favour  of  the  trustées  a  gênerai  power  Power 
exercisable  by  will  only  does  not  bind  the  property  and  cannot  be  u^^[?iiT^^ 
specifically  enforced;  but  damages  can  be  given  for  the  breach 
thereof,  and  if  the  power  be  exercised  the  appoînted  funds  are 
assets  for  payment  of  such  damages  :  lie  Parkin,  Ilill  v.  Schwarz, 
[1892]  3  Ch.  510. 

Where  the  covenant  ineludes  property  to  which  the  Propertv 

covenantor  ^'is  now  entitled,"  or  "at  the  time  of  the  covlnwitor 

marriage  shall  be  entitled,"  ail  reversionary  interests,  ëutiUed'or 

whether  vested  or  contingent,  to  which  the  covenantor  ^arda^^shaii 

is  entitled  at  the  date  of  the  settlement  or  marriage,  as  |>e  entitied  " 

the  case  may  be,  are  bound.  reversionary 

interests. 

The  rule  applîes  to  a  vested  reversion  :  Re  Machenzie's  Settlement  Veste<l 
(1867),  L.  E.  2  Ch.  345;  Caldwell  v.  FeUoices  (1870),  L.  R.  9  Eq.  «^^^"'«"• 
410  ;  Davenport  v.  Marshall,  [1902]  1  Ch.  82.  (Dering  v.  Kynaston 
(1868),  L.  R.  6  Eq.  210,  which  is  contra,  cannot  be  supported:  see 
per  Malins,  V.-C,  Agar  v.  George  (1876),  2  Ch.  D.  706  at  p.  709, 
and  per  Jessel,  M.R.,  Re  Jackson' a  Will  (1879),  13  Ch.  D.  189  at 
p.  196.) 

The  rule  applies  to  a  contingent  interest,even  if  such  interestdoes  Contingent 
not  fall  into  possession  till  after  the  termination  of  the  coverture  :  '"^^^^• 
per  Turner,  L.J.,  Re  Mackenzie's  Settlement  (1867),  L.  R.  2  Ch.  845 
at  p.  848,  where  he  says  : — "  The  terms  of  the  covenant  are  *  if  she 
is,  or  if  she  becomes,  entitled  to  property  of  the  value  of  400i.  for 
any  estate  or  interest  whatsoever.'  Could  it  be  said  that  if  she  was 
entitled  contingently,  or  under  an  executory  devise  or  bequest,  to 
property  of  a  larger  value,  the  covenant  would  not  reach  it?  "  Agar  v. 
George  (1876),  2  Ch.  D.  706  ;  and  Cornmell  v.  Keith  (1876),  8  Ch.  D. 
767,  are  authorities  to  the  same  effect. 

The  rule  applies  to  a  reversionary  interest  liable  to  be  divested  Defeasibie 
by  the  exercise  of  a  power  of  appointment  :  Re  Jackson' s  Will  (1879),  ^"**^^®^*- 
13  Ch.  D.  189  ;  Stveetavple  v.  Horlock  (1879),  11  Ch.  D.  745  ;  but 
if  the  reversionary  interest  is  divested  by  the  exercise  of  a  power  of 
appointment,  and  the  property  appointed  absolutely  to  the  wife 
after  the  termination  of  the  coverture,  the  property  is  not  within 
the  covenant:  Sweetapple  v.  Horlock  (1879),  11  Ch.  D.  746,  over- 
ruling  Be  Frowd's  Settlement  (1864),  4  N.  R.  54  ;  10  L.  T.  N.  S.  867. 
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8HALL   BECOME   ENTITLED. 

A  covenant  to  settle  "  property  "  to  which  the  settlor  "  is  entitled" 
does  not  inclade  the  half  pay  of  a  lieutenant  in  the  navy,  which  is 
not  ''strictly  property  of  any  kind  or  description,  but  only  his 
chance  of  eaming  future  wages  :  "  Churchill  v,  Denny  (1876),  L.  R. 
20  Eq.  584. 

TVhere  the  husband  covenanted  to  settle  the  share  of  his  wife  aud 
himself  **  in  her  right  "  under  her  grandfather's  will,  it  was  held 
that  this  meant  property  which  the  wife,  but  for  the  marriage, 
would  hâve  taken,  and  therefore  an  interest  given  to  the  husband 
himself  was  not  bound:  Ibbetson  v.  Grote  (1858),  25  Beav.  17. 

In  the  absence  of  spécial  words,  a  covenant  to  settle 
property  "to  vrhich  the  wife  shall  become  entitled" 
will  be  construed  to  mean  "  shall  become  entitled  during 
thecoverture:"  Be  Edwards  (1873),  L.  R.  9  Ch.  97, 
appro\îng  Dickinsou  v.  DiUwijn  (1869),  L.  R.  8  Eq.  546  ; 
and  Carter  v.  Caiier  (1869),  L.  R.  8  Eq.  551  ;  and  over- 
ruling  on  this  point  Stevem  v.  Van  Voorst  (1853),  17 
Beav.  305  ;  even  if  the  covenant  relates  only  to  property 
coming  from  a  spécifie  source  :  Re  CamphdVs  Policies 
(1877),  6  Ch.  D.  686. 

A  similar  covenant  as  to  the  husband's  property  is  not 
80  construed. 

"  The  primary  object  of  a  covenant  to  settle  the  future  property 
of  a  wife  is  to  prevent  its  falling  under  the  sole  control  of  the 
husband,  and  it  therefore,  p-iwKÎ  facie,  is  to  be  supposed  not  to  be 
intended  to  apply  to  property  the,  wife's  title  to  which  does  not 
accrue  until  after  the  husband's  death:'*  per  James,  L.J.,  Re 
Edwards  (1873),  L.  R.  9  Ch.  97  at  p.  100. 

**  The  arguments  which  hâve  been  addressed  to  me  in  faveur  of 
construing  a  clause  like  this  to  include  property  coming  to  the  lady 
after  the  détermination  of  the  coverture,  are  not  sufficient  to  induce 
the  Court  so  to  extend  its  opération.  On  the  contrary,  I  think  that 
such  a  construction  would  in  ail  probability  not  carry  out  the 
intention  of  the  parties.  It  might  hâve  the  eflfect  of  rendering 
impossible  any  settlement  upon  the  children  of  a  second  marriage, 
and  of  leaving  them  totally  unprovided  for.  Â  settlement  upon  a 
first  marriage  having  such  opération  would  be  in  the  highest  degree 
improvident  ;  for  the  lady  might  soon  become  a  widow,  and  thus, 
if  the  covenant  were  held  to  extend  over  the  whole  period  of  her 
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life,  ail  her  fortune  migbt  go  to  tbe  single  child  of  a  first  marriage, 
to  the  entire  exclusion  of  numerous  cliildren  of  a  subséquent  mar- 
riage:"  per  Hall,  V.-C,  Re  CampbcWs  Policies  (1877),  6  Cb.  D.  686 
at  p.  690,  Re  Coghlan,  Bvoiujhton  v.  Broughton,  [1894]  8  Cb.  76,  is 
to  tbe  same  e£fect. 

In  Prebble  v.  Boghurst  (1818),  1  Swanst.  309,  wbere  tbe  condition  Husband's 
of  a  bond  on  marriage  was  **  If  tbe  said  (busband)  sbould  at  auy  i^"^P®^*^- 
time  during  bis  natural  life  become  seised,"  &c.,  tbe  words  were  given 
their  natural  meaning,  and  land  of  wbicb  be  became  seised  after 
the  deatb  of  bis  wife  was  beld  to  be  bound  ;  and. in  Fisher  v.  Shirley 
(1889),  48  Cb.  D.  290,  a  covenant  by  tbe  busband  to  settle  bis  wife's 
property  was  beld  to  include  property  wbicb  be  acquired  after  ber 
deatb. 

A  decree  for  judicial  séparation  terminâtes  tbe  coverture  so  far  Judiciai 
as  regards  property  devolving  upon  tbe  wife  after  tbe  date  tbereof  ^P*'^**^"- 
as  20  &  21  Vict.  (1857)  c.  85,  s.  25,  enacts  tbat  "  in  every  case 
of  a  judicial  séparation  tbe  wife  sball  from  tbe  date  of  tbe  sentence, 
and  wbile  tbe  séparation  sball  continue,  be  considered  as  a,feme  sole 
witb  respect  to  property  of  every  description  wbicb  sbe  may  acquire 
or  wbicb  may  come  to  or  devolve  upon  ber:"  Daives  v.  Creyke 
(1885),  80  Cb.  D.  500;  Davenport  v.  MarshaU,  [1902]  1  Cb.  82. 

Wbere  tbe  covenant  was  for  tbe  settlement  of  property  coming  i^cgacy  saved 
to  or  vesting  in  tbe  wife  or  tbe  busband  in  ber  rigbt  during  tbe  eSSenœof^ 
coverture,  it  was  beld  tbat  a  legacy  given  to  tbe  wife  by  ber  fatber,  chiidren. 
wbicb  was  saved,  by  ber  leaving  issue,  from  lapse  on  ber  deatb  in 
bis  lifetime,  was  not  bound  by  tbe  covenant  :   Pearce  v.  Graham 
(1868),  11  W.  E.  415  ;  82  L.  J.  Cb.  859. 

And  a  mère  spes  successionis,  sucb  as  ber  bope  of  succession  to  a  ^p<^*  *^P' 
sbare  of  ber  busband's  personal  estate  under  tbe  Scots  Law,  is  not  ^^*""*'** 
bound  by  tbe  covenant  :  Re  Simpson,  Simpson  v.  Simpson,  [1904] 
1  Cb.  1. 

Wbere  tbe  words  of  tbe  covenant  apply  only  to  "  property  to  What 
wbicb  tbe  wife  sball  become  entitled,"  they  clearly  do  not  bind  isw^hin 
property  to  wbicb  tbe  covenanting  party  is  already  entitled  in  J^^  ^.^^  ^^^ 
possession  ;    and   tbey  clearly  do  bind  property  wbicb   tbe  wife  future 
acquires  in  immédiate  possession  during  the  coverture,  and  to  wbicb  ^y,***^^^" 
sbe  bad  no  title  of  any  kind  at  tbe  date  of  tbe  marriage. 

But  greater  diflBculty  arises  in  applying  words  of  future  acqui- 
sition to  property  in  wbicb  tbe  wife  bas  already,  at  tbe  time  of  tbe 
marriage,  a  reversionary  interest  wbicb  vests  in  possession,  or  a 
contingent  interest  wbicb  vests  in  interest  only,  during  tbe  cover- 
ture, and  tbe  governing  principle  of  tbe  cases  seems  to  be  tbat,  in 
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order  to  satisfy  words  of  future  acquisition,  there  must  be,  after  the 
marriage  and  durîng  the  coverture,  some  change  of  title,  or  fresh 
acquisition  of  interest  in  the  property  in  question. 

"  The  law  on  this  subject  is  in  a  very  embarrassing  state,  and  the 
décisions  are  in  fact  irreconcilable.  .  .  .  It  must  be  taken  as  clear 
on  principle  and  authority,  that  siich  a  covenant,  where  the  words 
are  future,  does  not  affect  présent  property.  The  judgment  of 
James,  V.-C,  in  lie  Pedder's  Seulement  Tntsts  (1870),  L.  R.  10  Eq. 
585,  represents,  1  conceive,  quite  accurately  the  law  as  deduced  from 
the  cases  cited  before  him.  There  can  be  no  doubt  that  a  covenant 
like  the  présent  applies  exclusively  to  interests  which  the  parties 
may  acquire  a  title  to  after  marriage,  distinct  from  those  vested  in 
them  at  the  time  of  marriage,  and  that  there  must  be  some  change 
or  other  in  the  title  to  the  property  after  marriage  in  order  to  bring 
it  within  the  covenant.  This  change  is  described  in  the  covenant 
by  the  words  *  become  entitled  to.'  The  expression  *  become  entitled 
to,'  in  thèse  and  most  covenants  of  the  sort,  applies,  I  conceive,  only 
to  an  acquisition  of  interest  by  the  wife  ;  and  this  may  mean  (i.)  an 
acquisition  of  property  in  which  the  wife  had  no  interest  at  the 
time  of  the  marriage,  and  which  vests  in  her  absolutely  during  the 
coverture  ;  or  (ii.)  an  acquisition  of  property  which  she  was  entitled 
to  in  reraainder  at  the  time  of  marriage,  and  which  vests  in  pos- 
session during  the  coverture  ;  or  (iii.)  an  acquisition  of  property  in 
which  she  had  no  interest  at  the  time  of  the  marriage,  which  vests 
in  her  by  way  of  future  title  during  the  coverture,  but  does  not  vest 
in  possession  till  it  is  determined.  There  can  be  no  doubt  that  the 
first  of  thèse  three  classes  is  within  the  covenant;  the  diflSculty 
arises  with  regard  to  the  other  two  classes.  Both  of  them  canuot 
be  included  within  the  covenant,  and  the  question  is,  which  of  them 
is,  prima  facie,  to  be  considered  as  so  included  :  "  per  Wickens,  V.-C, 
lie  CUnton'8  Trust  (1872),  L.  E.  13  Eq.  295  at  p.  804. 

The  titles,  therefore,  which  may  be  acquired  after  the  date  of  the 
marriage  and  during  the  coverture  are: — (i.)  Acquisition  in  pos- 
session of  property  to  which  the  wife  had  a  title  in  reversion, 
vested  or  contingent,  at  the  date  of  the  marriage  ;  (ii.)  The  vesting 
in  interest,  but  not  in  possession,  of  property,  in  which  she  had  a 
contingent  interest  at  that  date  ;  (iii.)  Acquisition  in  possession 
of  property,  in  which  she  had  no  interest  at  that  date;  and 
(iv.)  Acquisition  of  a  reversionary  title  (vested  or  contingent)  to 
property,  in  which  she  had  no  interest  at  that  date.  Thèse  dif- 
férent classes  of  acquisition  of  title  are  discussed  hereafter,  but  the 
cases  in  which  there  bas  been  no  change  of  title  are  first  considered. 
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Property  to  whîch  the  wife  îs  entitled  in  possession  at  Property  of 
the  date  of  the  marriage  is  not  bound  by  the  co venant  ^lon  at*^ 
where  the  subject-matter  of  the  co venant  is  described  ge^ttîement 
by  words  applicable  to  future  acquisition  by  the  vrif e  ^^  ^^^  bound. 
only. 

Thus  property  to  which  the  wife  was  entitled  in  possession  was  not 
bound  by  a  covenant  to  settle  *'  such  personal  estate  as  shall  become 
vested  in  or  accrue  to  her:"  Hoare  v.  Hoiiihy  (1843),  2  Y.  &  C.  C.  C. 
121  ;  or  "  ail  and  singular  the  personal  estate  to  which  the  said  {wife) 
shall  at  any  time  or  times  become  entitled  :  "  Otter  v.  Melvill  (1848), 
2  De.  G.  &  Sm.  257  ;  or  **  ail  and  every  the  estate  and  effects,  of  what 
nature  and  kind  soever,  whether  real  or  personal,  to  which  the  said 
(nnfe)  at  any  time  during  the  said  intended  coverture  shall  become 
seised,  possessed  of,  or  entitled  unto  :  "  Wilton  v.  Calvin  (1856), 
8  Drew.  617  ;  25  L.  J.  Ch.  850. 

By  a  marriage  settlement  it  was  agreed  that  A.,  the  husband,  Haif-pay. 
and  ail  other  necessary  parties,  should  settle  ail  property  to  which 
"  he  now  is,  or  shall,  during  the  intended  coverture  become  entitled.*' 
At  the  time  of  his  marriage  he  was  in  receipt  of  half-pay  as  a  naval 
oflâcer  :  but  afterwards,  during  the  coverture,  he  commuted  it  and 
received  the  commutation  money.  Held,  that  the  commutation 
money  was  not  bound  by  the  covenant  ;  for  the  half-pay  was  not 
strictly  *' property,"  nor  was  it  (at  law)  assignable  property;  and  Proceedsof 
therefore  it  did  not  fall  within  the  words  of  the  covenant  ;  and  the 
fact  of  commuting,  i.e.,  selling  it,  did  not  make  a  new  acquisition 
of  title  to  the  commutation  money  :  Churchill  v.  Denny  (1875), 
L.  E.  20  Eq.  534. 

On  the  second  marriage  of  B.,  a  widow,  she  executed  with  the  con- 
sent of  J.,  her  intended  husband,  a  deed  settling  certain  specified 
property.  By  an  agreement  dated  the  same  day,  reciting  the 
settlement,  and  that  the  parties  had  agreed  that  any  property  which 
B.  "may  be  entitled  to,"  other  thanthat  includedin  the  settlement, 
**  should  be  settled  "  upon  similar  trusts,  B.  and  J.  covenanted 
"each  with  the  other"  that  in  case  B.  "shall  be  entitled"  to  any 
property  other  than  that  comprised  in  the  settlement,  "  the  same 
shall  be  settled."  Held,  that  the  agreement  applied  only  to  property 
to  which  B.  might  afterwards  become  entitled,  and  not  to  any 
property  to  which  she  was  entitled  at  the  date  of  the  agreement, 
but  which  was  not  included  in  the  settlement  :  Re  Blockley,  Blockley 
V.  Blockley  (1884),  49  L.  T.  805  ;  32  W.  E.  385. 

And  where  the  wife  was  entitled  in  possession  to  a  share  of  residue, 

E.D.  38 


sale  of  haif- 
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in  respect  of  which  she  had,  prior  to  the  marriage,  given  a  release, 

but  such  release  was  subsequently  to  the  marriage  set  aside,  and 

thereupon  f urther  sums  were  received  by  her  in  respect  of  her  share 

it   was  held   (reversing   Kay,    J.),  that  the  additional   residuary 

property  thus  recovered  could  not  be  treated  as  havîng  fallen  into 

possession  when  the  release  was  set  aside,  and  was  consequently  not 

bound  by  a  covenant  to  settle  property  acquired  subsequently  to  the 

marriage:  Re  Garnett,  Uohinson  v.  Gamly  (1886),  33  Ch.  D.  300. 

Husband's  ^^xt  if  the  husband  acquires  an  interest  on  the  marriage  his  acquisi- 

interest  in  ^     tion  is  a  suflScient  future  acquisition  to   fulfil   the  words  of  the 

^'8  pro-       covenant,  where  the  covenant  extends  to  property  acquired  by  him, 

and  binds  him  to  settle  it  :  Williams  v.  Mercier  (1884),  10  Ap.  Ca.  1. 

In  James  v.  Durant  (1839)  2  Beav.  177,  S.  C.  mh  nom.  James  v. 

James,  9  L.  J.  N.  S.  Ch.  85,  the  words  were:  "In  case  the  wi/e  or 

any  person  or  persons  in  trust  for  her  or  the  husband  in  her  right 

should  at  any  time  or  times  thereafter  during  their  joint  lives, 

become  possessed  of,  interested  in,  or  entitled  to,  any  sum  or  sums 

of  money  or  other  personal  property,  estate  or  effects  whatsoever.'* 

It  was  held  that    personalty  to  which  the  wife  was  entitled  in 

possession  at  the  date  of  the  marriage  was  bound,  on  the  ground 

(following  thereasoning  in  Graffteyv.Humpagc  (1838),  1  Beav.  46; 

on  app.  3  Jur.  622)  that  by  the  marriage  the  husband  acquired,  in 

his  wife's  right,  title  to  the  property  in  question.     It  appears  from 

the  report  of  James  v.  James  in  the  Law  Journal  that  the  wife,  for 

herselt,  &c.,  and  the  husband,  for  himself,  &c.,  covenanted  that  in 

case  the  wife  "  or  the  husband  i?i  her  right  should  at  any  time  or 

times    thereafter    during    their    joint  lives    become,"    &c.     Lord 

Langdale,  M.E.,  said  that  the  words  **at  any  time  or  times  thereafter'* 

could  only  be  construed  to  mean  **at  any  time  or  times  after  the 

exécution  of  the  settlement  ;  "  and  by  virtue  of  the  marriage  and  in 

right  of  his  wife  the  husband  acquired  the  title  to  the  property  in 

question.     This  case  was  followed  in  Re  Viajifs  Settlement  Trusts 

(1874),  L.  E.  18  Eq.  436,  where  Bacon,  V.-C,  decided  that  where  the 

covenant  was  to  settle  property  "  to  which  the  wife  or  the  husband  in 

her  right  should  during  the  coverture  become  entitled  "  the  words 

of  futurity  were  satisfied  by  the  interest  that  the  husband  acquired 

by  the  marriage  ;  and  in  Hamilton  v.  James  (1877),  Ir.  R.  11  Eq.  223, 

which  decided  that  a  sum  of  money  lent  to  the  husband  by  the  wife 

before  the  marriage  was  bound  by  a  covenant  to  settle  personalty 

to  which   the  wife  or  the  husband   in  her  right  should  become 

entitled  ;  and,  although  disapproved  in  other  cases,  was  re-established 

by  the  judgment  of  the  House  of  Lords  in  Williains  v.  Mercier  (1884), 
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10  Ap.  Ga.  1,  wbere,  tbere  being  an  agreement  and  déclaration  in  a 
marriage  settlement  that  ail  real  and  personal  property  to  wbicb 
tbe  wife  or  tbe  busband  in  ber  rigbt  at  any  time  during  tbe 
coverture  sbould  become  entitled  (except  jewels  wbicb  sbould 
belong  to  tbe  wife  for  ber  separate  use),  sbould  be  settled,  it  was  beld, 
tbat  personalty  wbicb  was  vested  in  possession  in  tbe  wife  at  tbe 
date  of  tbe  marriage  (1881),  and  consequently  became  tbe  property 
of  tbe  busband  by  reason  of  tbe  marriage,  was  included  in  tbe  cove- 
nant,  and  tberefore  tbat  jewels  tben  belonging  to  tbe  wife  were 
witbin  tbe  exception,  and  belonged  to  ber  for  ber  separate  use. 

Wbere  tbe  covenant  was  by  tbe  busband  and  wife,  and  tbe  words  Cases 
were  : — **  Ail  sucb  furtber  or  otber  portion  or  personal  estate  (if  any) 
as  sball  during  tbe  life  of  tbe  said  {wife)  become  vested  in  or  accrue 
to  ber,  or  as  sball  or  may  be  assignable  by  tbe  said  (hmband)  and 
(wife)  or  eitber  of  tbem  in  law  or  equity,  eitber  for  a  vested  or  con- 
tingent interest  :  "  Hoare  v.  Homhy  (1843),  2  Y.  &  C.  C.  C.  121  ; 
"  if  at  any  time  or  times  during  tbe  said  intended  coverture  tbe 
said  (htisband  and  ivife)  or  eitber  of  tbem  in  ber  rigbt,  sball,  by  gift, 
descent,  succession,  or  otberwise,  become  entitled  to  any  real  or 
Personal  estate:"  Archei-  v.  Kelly  (1860),  1  Dr.  &  Sm.  300;  29 
L.  J.  Cb.911;  **  any  personal  estate  sbould  devolve  to  or  vest  in  tbe 
wife  or  to  or  in  tbe  busband  in  ber  rigbt  *'  :  Clwrchill  v.  Shepherd 
(1863),  33  Beav.  107 ;  "ail  and  singular  tbe  moneys,  stocks,  goods 
and  cbattels,  and  otber  personal  estate  wbicb  at  any  time  or  times 
during  tbe  said  intended  marriage  '*  tbe  wife  or  tbe  husband  in  ber 
rigbt  "  sball  become  possessed  of,  or  entitled  to,  by  transmission, 
gift  or  otberwise,  and  wbetber  in  possession  or  expectancy  :  "  Re 
Browne's  Will  (1868),  L.  E.  7  Eq.  231  (at  p.  232)  ;  '*in  case  any 
Personal  property  sball  at  any  time  or  times  during  tbe  said 
intended  coverture  be  given  or  bequeatbed  to,  or  in  any  manner 
vest  in  "  tbe  wife  or  tbe  hmband  in  ber  rigbt  :  Ibid.  at  p.  233  ;  it  was 
beld  tbat  property  to  wbicb  tbe  wife  was  at  tbe  date  of  tbe  settle- 
ment entitled  in  possession  was  not  bound  ;  but  it  is  doubtful  bow 
far  tbese  cases  can  stand  after  tbe  décision  in  Williavis  v.  Mercier 
(1884),  10  Ap.  Ca.  1. 

Property  to  wbicb  tbe  wife  is  entitled  in  remainder  Vested  rêver- 
or  reversion  at  tbe  date  of  tbe  marriage,  but  wbicb  does  inglntopos- 
not  fall  into  possession  until  after  tbe  détermination  of  ^ènure^is"^ 
tbe  coverture,  is  not  bound  by  tbe  covenant  wbere  tbe  ^^^  ^""^• 
subject-matter  of  tbe  covenant  is  described  by  words 
applicable  to  future  acquisition  by  tbe  wife  only  ;  but  it 

38—2 
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Whcther 
hosbaDd's 
acquisition  of 
interest  is 
sufficient. 


may  be  doubted  whether  the  acquisition  of  it,  if 
personalty,  by  the  husband  on  the  marriage  is  not  a 
sufficient  future  acquisition  of  it  by  him,  if  the  covenant 
extends  to  property  acquired  by  him. 

The  rule  was  applied  to  a  post-nuptial  settlement  in  Wyndham't 
Trusts  (1865),  L.  E.  1  Eq.  290,  where  the  husband  covenanted  that 
**  ail  real  and  personal  estate  and  effects  which  shall  or  may  at  any 
tîme  hereafter  dunng  the  joint  lires  of  the  husband  and  wife  descend, 
devolve  upon,  or  be  given,  devised,  or  bequeathed  to,  or  in  trust  for 
her,"  should  be  for  her  separate  use  :  Wood,  V.-C.  distinguishmg 
Graffteyy.  Hnmpage  (1838),  1  Beav.  46  ;  on  app.  8  Jur.  622. 

In  Hé  Pedder's  Settlement  Tnists  (1870),  L.  R.  10  Eq.  585, 
James,  V.-C,  applied  the  rule  to  a  vested  remainder  in  real  estate, 
which  did  not  fall  into  possession  till  after  the  termination  of  the 
coverture.  He  says  :  **  The  words  of  the  covenant  are  words  of 
futurity  :  *  shall  during  the  coverture  become  seised  or  possessed  of 
or  entitled  to  ;  *  and  I  find  nothing  to  warrant  a  departure  from  the 
literal  and  natural  meaning  of  the  words.  This  is  not  property 
with  regard  to  which  it  can  be  averred  that  the  husband  or  wife  did 
become  *  seised  or  possessed  of  or  entitled  to  '  it  *  during  the  cover- 
ture.' No  seisin,  no  title  accrued  to  either  of  thera  in  respect  of  it 
during  the  coverture  ;  hence  the  property  does  not  satisfy  the  words 
of  futurity  in  the  covenant,  and  consequently  was  not  included 
within  it.''  Re  Clinton's  Tnist  (1872),  L.  R.  13  Eq.  295,  per 
Wickens,  V.-C,  is  to  the  same  effect. 

Where  the  reversionary  interest  is  personalty,  the  change  of 
interest  caused  by  the  marriage,  which  gives  an  inchoate  interest 
in  the  property  to  the  husband,  is  sufficient  to  satisfy  the  words 
"becoming  entitled,  &c.;  "  and  accordingly  property  of  this  descrip- 
tion is  bound,  whether  it  fell  into  possession  after  the  death  of  the 
wife  only,  Oraftey  v.  Humpage  (1838),  1  Beav.  46;  on  app.  8 
Jur.  622;  Re  VianVs  Settlement  Ti-usts  (1874),  L.  R.  18  Eq.  436; 
or  after  the  deaths  of  both  husband  and  wife  :  Re  Hughes'  Trmt 
(1863),  4  Giff.  432. 

Thèse  cases  were  disapproved  by  Jessel,  M.R.,  in  Re  Jones* 
Will  (1876),  2  Ch.  D.  862,  where  the  wife  was  at  the  date  of  the 
marriage  entitled  to  a  reversionary  interest  in  personalty  which  did 
not  fall  into  possession  till  after  her  death,  and  it  was  held  it  was 
not  bound  by  the  covenant.  **  The  covenant  provides  that  any 
property  shall  be  settled  to  which  the  wife,  or  her  husband  in  her 
right,  should  at   any  time  or  times  during  the  coverture  become 
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beneficially  entitled  in  possession  or  reversion,  or  in  any  manner 
whatever,  derivable  directly  or  indirectly  from  a  particular  source. 
Inasmuch  as  the  tenant  for  life  outlived  tbe  wife,  it  is  clear  that 
she  did  not,  nor  did  her  husband  in  her  right,  during  the  coverture 
become  entitled  in  possession  to  a  f und  whicb  was  hers  in  reversion 
before  the  marriage  took  place.  It  is  equally  clear  that  the  husband, 
during  the  coverture,  did  not  become  entitled  in  right  of  his  wife. 
His  title  accrued,  not  during  the  coverture,  but  afterwards,  when  he 
took  out  administration  to  his  wife's  estate.  The  sort  of  inchoate 
title  that  he  had  during  the  coverture,  depending  on  the  possibility 
of  the  property  falling  into  possession  during  the  coverture,  really 
amounts  to  no  title  at  ail.  Property  such  as  this  is  not  property 
to  which  the  husband  or  the  wife  *  became  entitled  during  the 
coverture:'"  per  Jessel,  M.E.,  Re  Jones'  Will  (1876),  2  Ch.  D.  862. 

But  since  the  case  of  Re  Jones'  Will,  the  décision  in  Williams  v. 
Mercier  (1884),  10  Ap.  Ca.  1  {supra  pp.  594,  695),  bas  to  be 
considered. 

By  an  ante-nuptial  agreement,  not  under  seal,  signed  by  tbe  Spécifie 
intending  husband  and  wife  and  the  parents  of  the  wife,  the  parents  P^^P®*"*^- 
agreed  to  appoint  a  share  of  certain  real  estate,  which  was  subject 
to  their  life  interests,  and  to  the  appointment  of  them  and  the  sur- 
vivor  of  them,  to  the  wife  ;  and  the  husband  agreed  that  *'  he  will 
settle  Buch  share  as  the  wife  may  take  in  her  father  and  mother's 
marriage  settlement  either  by  appointment  or  in  default  of  appoint- 
ment." The  wife's  father,  having  survived  her  mother,  released 
the  power  and  granted  the  estate  after  his  death,  giving  the  wife  a 
share.  The  wife  predeceased  the  husband  and  left  two  children. 
The  property  being  still  reversionary,  an  action  was  brought  by  the 
husband  and  one  of  the  children  against  the  other  child,  the  wife's 
heir-at-law,  for  spécifie  performance  of  the  agreement.  Held,  that 
the  property  in  question  was  bound,  as  being  specifically  described, 
and  because  the  wife,  having  been  a  party  to  the  agreement,  thereby 
assented  to  the  property  being  settled  in  a  particular  way  :  Leev. 
Lee  (1876),  4  Ch.  D.  175. 

Property  to  which  the  wife  is  entitled  in  remainder  y&h&x  rêver- 
or  reversion  at  the  date  of  the  marriage,  and  which  falls  Tnu>  y^J^- 
into  possession  during  the  coverture,  is  bound  by  the  cove-  coTenure^â 
nant,  where  the  subjeet-matter  of  the  covenant  is  described  *^""''- 
by  words  applicable  to  future  acquisition  only. 

The  rule  was  applied  where  the  words  were  : — **  AU  the  property 
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of  what  nature  or  kind  soever  to  which  the  tcife  shall  during  the 
coverture  become  entitled  :  "  Blythe  v.  Granville  (1842),  13  Sim. 
190  ;  "  in  case,  at  any  time  or  times  hereafter  during  the  coverture, 
any  real  or  personal  property  and  efifects,  of  what  nature  or  kind 
soever,  shall  descend,  corne  to,  or  vest  in,  the  nife  or  the  huahand 
in  her  right  at  law  or  in  equity  :  "  Ex  parte  Blake  (1853),  16 
Beav.  463  ;  **  ail  such  real  and  personal  esta  te  as,  at  any  time  during 
the  said  intended  coverture,  the  wife  or  the  husband  in  her  right  shall 
become  entitled  to,  by  descent,  transmission,  claim,  devise,  bequest, 
gift,  donation,  représentation,  purchase,  or  otherwise  :  "  Bradforà  v. 
Romney  (1862),  30  Beav.  481  ;  **  if  at  any  time  during  the  life  of  the 
tcife,  any  real  or  personal  estate  should  be  given  or  devised,  descend, 
or  devolve,  be  bequeathed,  or  come  to  her  or  to  the  husband  in  her 
right  :  "  Spnng  v.  Pride  (1864),  4  De  G.  J.  &  S.  395  ;  "  if  at  any 
time  or  times  after  the  solemnization  of  the  said  intended  marriage, 
and  during  the  joint  lives  of  the  husband  and  wife,  they  or  either  of 
them  in  her  right  shall  by  gift,  descent,  succession,  or  otherwise 
howsoever,  become  entitled  to  any  real  or  personal  estate,  property, 
or  effects  :  "  Re  Clinton^s  Tmst  (1872),  L.  E.  13  Eq.  295.  Re  Bland's 
Seulement,  Bland  v.  Perkin,  [1905]  1  Ch.  4,  is  contra,  but  in  that 
case  there  was  a  proviso  that  reversionary  interests  which  became 
subject  to  the  co venant  were  not  to  be  sold  without  the  consent  of 
the  husband  and  wife,  and  Kekewich,  J.,  held  that,  since  those 
words  pointed  to  reversionary  interests  to  which  the  title  in  rever- 
sion first  accrued  during  the  marriage  being  subject  to  the  covenant 
and  the  covenant  therefore  applying  to  acquisition  of  interest,  it 
could  not  also  apply  to  acquisition  of  possession,  foUowing  the 
dictum  of  Wickens,  V.-C,  in  Re  Clinton's  Trust  (1872),  L.  E.  18 
Eq.  295  at  p.  305  ;  but  quaere  whether  this  décision  is  correct. 


Contingent 
interest 
vesting  in 
possession 
during  cover- 
ture is  bound. 


Property  in  which  the  wife  has  a  contingent  interest 
at  the  date  of  the  marriage,  and  which  falls  into  posses- 
sion during  the  coverture,  is  bound  by  the  covenant 
where  the  subject-matterof  the  covenant  is  described  by 
words  applicable  to  future  acquisition  only. 

Where  the  wife  is  entitled  to  a  contingent  interest  at  the  time  of 
the  marriage,  one  of  three  events  may  happen — 

(i.)  The  property  may  vest   both  in  interest  and  possession 

during  the  coverture. 
(ii.)  The  property  may  vest  in  interest  but  not  in  possession 
diu-ing  the  coverture  ;  or 
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(iii.)  The  property  may  not  vest  in  interest  or  in  possession 
during  the  coverture. 

In  the  first  case,  the  property,  when  described  by  words  of 
future  acquisition,  will  be  bound,  and  in  the  second  and  third 
cases  it  will  not  be  bound,  by  the  covenant. 

Accordingly,  where  the  wife  was  at  the  date  of  the  marriage  Casei. 
entitled  to  a  contingent  interest  in  real  estate:  Archer  v.  Kelly  Vestingin 
(1860),  1  Dr.  &  Sm.  300  ;  or  in  real  and  personal  estate  :  Brooks  v.  j^s^on? 
Keith  (1861),  1  Dr.  &  Sm.  462;  or  in  personalty:  Re  Worslei/s 
Trusté   (1867),  16  L.  T.  826;    the  property,  havmg  fallen   into 
possession  during  the  coverture,  was  held   to   be   bound   by  the 
covenant. 

The  only  case  on  the  second  head  is  Re  MicheWs  Trusts  (1878),  Case  li. 
9  Ch.  D.  5,  where  it  is  said  by  Jessel,  M.R.  (at  p.  10),  "  The  husband  J^fe^^fo^y. 
was  not  able  to  settle  it  during  the  coverture.  He  could  not 
dispose  of  it  by  any  means,  nor  could  he  and  his  wife  together  do 
80  ;  it  was  not  disposable  ;  it  was  not  property  which  could  be 
eflfectually  settled."  It  should  be  observed  that  the  instrument  under 
which  the  wife  took  the  reversionary  interest  was  dated  in  1825,  so 
that  the  interest  was  not  aliénable  by  the  married  woman  under 
Malins'  Act  (20  &  21  Vict.  (1857)  c.  57),  and,  if  the  only  reasons  for 
the  décision  were  those  given  by  the  Master  of  the  Eolls,  a  différent 
décision  might  be  given  in  a  case  falling  under  Malins'  Act,  or 
the  Married  Women's  Property  Act,  1882.  But  Cotton,  L.J.,  gives 
another  reason,  saying  that  the  object  of  the  covenant  is  to  prevent 
the  husband  taking  the  property  absolutely,  and  to  bind  it  for  the 
benefit  of  the  wife  and  children  ;  and  probably  in  cases  falling 
under  Malins'  Act  it  would  be  held  that,  though  the  wife  would 
not  be  bound  to  convey  the  property,  while  it  was  reversionary, 
to  the  trustées  of  the  settlement,  she  would  not  be  allowed 
to  convey  the  property,  while  it  was  reversionary,  to  anyone 
else,  in  such  a  manner  as  to  prevent  the  property  from  being 
transferred  to  the  trustées  on  its  falling  into  possession  during 
the  coverture. 

Where  the  contingent  interest  did  not  vest  either  in  interest  or  in  Case  iii. 
possession  during  the  coverture,  it  was  held  not  to  be  bound  :  Not  vesting 
Atcherley  v.  Du  Moulin  (1855),  2  K.  &  J.  186,  where  Wood,  V.-C,  ''*^'^*^'^*' 
said  at  p.   193  :  **  The  word  *  entitled  '  might  be  large  enough  to 
include  a  contingent  interest,  if  the  other  words  of  the  settlement 
showed  that  it  was  intended  to  hâve  that  effect  ;  but  when  I  find 
the  words  are  that  whatever  she  should  *  be  or  become  entitled  to 
during  her  coverture  *  is   to  be  vested  in  the  trustées  .  .  .  it  is 
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impossible  to  say  tbat  such  a  provision  comprises  anything  more 
or  other  than  what  should  so  become  her  propertj  as  to  admit  of 
being  dealt  with  upon  the  trusts  of  the  settlement.  It  is  very 
questionable  whether  such  a  covenant  tvould  comprehend  even  a 
reversionary  interest.  Certainly  this  contingent  possibility  is  not 
within  the  words  or  spirit  of  the  settlement." 


Property 
acquirecl  iii 
ession 


dariDg  cover- 
ture  to  which 
the  wife  had 
no  title  at 
date  of 
marriage 
18  bound. 


Property  to  which  the  covenantor  has  no  title  of  any 
kind  at  the  date  of  the  marriage,  but  which  is  acquired 
in  possession  during  coverture,  is  bound  by  the  covenant 
where  the  subject-matter  of  the  covenant  is  described  by 
words  applicable  to  future  acquisition  only  :  per 
Wickens,  V.-C,  lie  Clinton  s  Trust  (1872),  L.  E.  13  Eq. 
295  at  p.  305  ;  but  property  acquired  on  a  mère  change 
of  investment  is  not  within  the  covenant,  nor  are 
accumulations  of  income. 


Change  of 
investment. 


Aocamnla- 
tions  of 
income. 

Spécifie 
chattels. 


**  If  a  man  has  something  to  sell,  and  he  seiis  it  and  gets  the 
purchase-money,  he  does  not  acquire  a  future  title,  for  it  is  his  title 
to  the  property  which  enables  him  to  get  the  money  for  it  or  to 
vary  the  investment,  and  varying  an  investment  is  not  acquiring 
a  title  :  '*  per  Jessel,  M.E.,  Churchill  v.  Denny  (1875),  L.  R.  20 
Eq.  534  at  p.  536.  Thus  the  commutation  money  paid  to  an  officer 
in  the  navy  in  respect  of  his  half-pay  is  not  property  to  which  he 
becomes  entitled  on  the  commutation,  being  only  the  purchase- 
money  of  the  half-pay  which  he  already  owns  :  Churchill  v.  Denny 
(1875),  L.  R.  20  Eq.  534. 

Where  property  which  is  expressly  excepted  from  the  settlement 
is  sold  and  invested  in  other  property,  such  property  does  not  fall 
within  the  covenant  :  Finlay  v.  Darling,  [1897]  1  Ch.  719  at  p.  723, 
Ile  Dowdimfs  Settlement,  Gregory  v.  Douding,  [1904]  1  Ch.  441 
at  p.  446  ;  lie  Clutterbuck's  Settlement,  Bloxam  v.  Clutterhuck,  [1905] 
1  Ch.  200  at  p.  204  ;   overruling  lie  Bendy,  IVallis  v.  Bendy,  [1895] 

1  Ch.  109. 

Accumulations  of  income  are  not  bound,  see  supra,  p.  588. 

Covenant  to  settle  **  any  real  or  personal  estate  and  effects  "  on 
trusts  for  sale  and  investment.  Held,  that  no  exception  could  be 
implied  of  any  spécifie  chattels  :   Willoughby  v.  Middleton  (1862), 

2  J.  &  H.  344. 

But  in  Coles  v.  Colcs,  [1901]  1  Ch.  711,  where  the  wife  had 
assigned  to  the  trustées  ail  her  property,  présent  and  expectant  or 
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future,  Joyce,  3.  held  that  she  was  not  bound  to  settle  a  8um  of 
2801.  given  her  long  afterwards  by  her  husband. 

It  bas  been  held  that  property  given  to  the  husband  and  wife  as  Joint 
joint  tenants  in  fee  was  not  within  a  covenant  by  the  husband  and    ^^^^y- 
wife  to  settle  property  which  they  or  either  of  them  in  her  right 
should  become  entitled  to,  but  this  was  helped  by  a  récital  :  Edye  v. 
Addison  (1863),  1  H.  &  M.  781  ;  12  W.  R.  97. 

In  Ililbers  y.  Parkinson  (1883),  25  Ch.  D.  2(K),  it  was  held  by  Estatetail. 
Pearson,  J.,  that  the  wife  was  not  bound  to  assign  an  estate  tail  in 
possession  in  real  estate  to  which  she  became  entitled  during  the 
coverture  ;  but  it  may  be  doubted  whether  this  décision  is  correct. 

Property  to  which  the  wife  has  no  title  at  the  date  of  Reversionary 
the  marriage,  and  which  she  acquires  in  remainder  or  ^qj^^  dur- 
reversion  during  the  coverture,  even  if  it  does  not  f ail  igboami^^^^ 
into  possession  till  after  the  termination  of  the  coverture, 
is  bound  by  the  covenant  where  the  subject-matter  of 
the  covenant  is  described  by  words  applicable  to  future 
acquisition  only. 

Covenant  by  the  husband  only,  to  settle  *'all  the  estate,  property 
and  efifects  to  which  the  wife  or  the  husband  in  her  right  shall  at 
any  time  or  times  during  the  intended  coverture  become  seised  or 
possessed  of  or  entitled  to,  either  at  law  or  in  equity  under  any 
gift,  devise,  or  bequest  in  her  faveur  by  or  on  the  part  of  her 
father."  Held  to  bind  a  remainder  given  to  the  wife  by  her  father's 
will  :  Hiu/hes  v.  Young  (1862),  32  L.  J.  Ch.  137;  1  N.  E.  166;  9 
Jur.  N.  S.  376. 

Âgreement  and  déclaration  and  covenant  by  the  husband  only  that 
"  in  case  any  personal  estate,  effects  and  property  shall  at  any  time 
or  times  hereaf ter  during  the  intended  coverture  come  to  or  vest  in 
the  K'ife  or  in  the  husband  in  her  right,"  such  property  should  be 
settled.  Held  to  bind  a  remainder  :  Butchei'  v.  Butcher  (1851),  14 
Beav.  222. 

In  Townshend  v.  Harrowhy  (1858),  4  Jur.  N.  S.  353  ;  27  L.  J.  Ch. 
553  ;  6  W.  E.  413,  it  was  held  on  the  words  of  the  settlement 
that  the  remainder  would  or  would  not  be  bound  according  as 
the  husband  or  wife  survived  :  Dickinson  v.  Dillwyn  (1869),  L.  E. 
8  Eq.  546  ;  Coivpci'  Smith  v.  Anstey,  W.  N.  1877,  p.  28. 

A  reversionary  interest  liable  to  be  divested  by  a  power  of  Defeasibie 
appointment  is  bound  by  the  covenant  :  lie  Ware,  Cumberlege  v.  reversion. 
Cnmberlvge-Ware  (1890),  45  Ch.  D.  269. 
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Contingent  There  is  no  décision  as  to  the  effect  of  a  covenant  describing 

quired  during  ^^®  property  by  words  of  future  acquisition  only  on  property  a 
coverture.        contingent  interest  in  which  first  accrues  to  the  wife  during  the 

coverture  ;  it  appears  to  satisfy  the  words  "  shall  become  entitled  :  " 

Re  Mackenzie'8    Settiement    (1867),   L.    K.    2    Ch.    345  ;    Agar  v. 

George  (1876),  2  Ch.  D.  706  ;  Cornmell  v.  Keith  (1876),  3  Ch.  D.  767  ; 

though   possibly   the   reasoning  in  Re    MichelVs    Trusts   (1878), 

9  Ch.  D.  5,  supia  p.  599,  might  be  followed. 


Name<l 
minimum 
value,  refers 
to  Talue  of 
property  not 
of  reversion. 


Amount  left 
in  blank. 


Duties  are 
to  be 
deducted. 


*'  At  any  one 
time." 


Where  only  property  of  a  named  minimum  value  is 
to  be  settled,  and  the  wife's  interest  is  reversionary, 
the  sum  named  means  the  value  of  the  property  itself 
when  it  falls  into  possession,  not  the  value  of  lie 
reversion  when  acquired. 

This  is  decided in  Re  Mackenzic's  Settiement  (1867), L.  K.  2  Ch. 345 ; 
Re  Clinton'8  Trust  (1871),  L.  K.  13  Eq.  295  (where  Wickens,  WC, 
says  (at  p.  306),  "The  property  to  be  acquired  is  to  be'of  the 
value  '  of  100/.  or  upwards.  That  seems  to  me  to  mean  the  actual 
value,  and  not  the  estimated  value  of  a  remainder  acquired  during 
coverture,  and  not  falling  into  possession  till  many  years  after- 
wards  ")  ;  and  Cornmell  v.  Keith  (1876),  3  Ch.  D.  767  at  p.  771. 

Where  the  amount  is  left  in  blank,  there  is  not  such  uncertainty 
as  to  render  the  covenant  void,  Lord  Cranworth,  C,  being  of 
opinion  that  the  covenant  extended  to  ail  capital,  but  not  to  income 
to  which  the  settlor  should  become  entitled  :  Fyfe  v.  Arbuthnot 
(1857)  1  De  G.  &  J.  406  ;  26  L.  J.  Ch.  646. 

Where  the  amount  received  by  the  wife  is  subject  to  legacy 
duties,  the  value  is  what  the  wife  receives,  not  what  the  testator 
gives,  the  duty  being  deducted  before  arriving  at  the  value:  Re 
Pares,  Re  Scott-Clutd,  Scott-Chad  v.  Pares,  [1901]  1  Ch.  708  ;  but 
where  the  covenantor  had  received  before  and  since  the  marriage 
sums  by  way  of  advancement,  it  was  held  by  Malins,  V.-C,  that 
though  the  balance  receivable  was  less  than  the  stipulated  amount, 
it  was  bound  by  the  covenant:  Hood  v.  Franklin  (1873),  L.  E.  16 
Eq.  496. 

Where  the  wife  was  entitled  at  the  date  of  the  settlement  to  two 
différent  reversions  which  fell  into  possession  at  the  same  instant, 
it  was  held  that,  in  estimating  the  value  for  the  purpose  of  the 
covenant,  the  aggregate  value  of  the  two  shares,  and  not  the  value 
of  each  share  separately,  must  be  taken  :  Re  Mackenzie's  Settlement 
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(1867),  L.  E.  2  Ch.  345.  But  in  Hood  v.  Franklin  (1873),  L.  R.  16 
Eq.  496,  it  was  held  (following  Re  Hooper's  Trust  (1865),  13  W. 
R.  710  ;  11  Jur.  N.  S.  479)  that  the  words  "  at  any  one  time,'' 
implied  "  from  one  and  the  same  source."  In  neither  of  thèse 
cases  had  the  wife  any  înterest  in  either  fund  at  the  date  of  the 
settlement. 

Where  the  wife  was  entitled  under  a  will  to  an  immédiate  legacy, 
and  also  to  another  legacy  to  be  paid  out  of  the  proceeds  of  certain 
real  estate,  it  was  held  that  she  was  entitled  to  them  both  ''at  one 
and  the  same  time  and  from  one  and  the  same  source  :  "  Re  Pares, 
Re  Scott-Chad,  ScoiUChad  v.  Pares,  [1901]  1  Ch.  708  ;  but  Re 
Middleton's  Will  (1868),  16  W.  R.  1107,  and  Re  Davies,  Hanison 
V,  Davis,  [1897]  2  Ch.  204  (a  case  on  sect.  7  of  the  Married 
Women's  Property  Act,  1870  (33  &  34  Vict.  c.  93)  ),  are  eontrà. 

Where  the  wife  took  under  several  appointments  made  by  herself  Successive 
on  the  same  day  in  exercise  of  the  same  power,  and  the  amount  menu  of 
appointed  by  each  deed  was  less  than,  though  the  aggregate  sum  lèverai  sums. 
exceeded,  the  minimum,  it  was  held  that  the  property  was  not 
bound  :    Boicer  v.  Smith   (1871),  L.  R.  11  Eq.  279  (this  report  is 
incorrect)  ;    19  W.  R.  399  ;  Re  Gérard,   Oliphant  v.  Gérard  (1888), 
58  L.  T.  800. 

Covenant  for  settlement  of  wife's  after-acquired  property  of  the  increase  of 
minimum  value  of  500/.   Prier  to  the  date  of  the  settlement,  a  bequest  coverture  ^ 
had  been  made  to  trustées  of  an  annuity,   to  be  applied  wholly  tietermined. 
or  partly  for  the  testator's  widow,  the  surplus  to  be  accumulated 
and  divided  at  her  death  among  the  testator'schildren,  oneof  whom 
was  the  intended  wife.     The  husband  died  before  the  time  of  dis- 
tribution ;  and  when  that  time  arrived  the  wife's  share  amounted 
to  over  500/.,  but  it  had  never  amounted  to  that  sum  during  the 
coverture.     Held,  that  it  was  not  bound  :  Re  Welstead,  Welstead  v. 
V.  Leeds  (1882),  47  L.  T.  331. 

The  Married  Women's  Property  Act,  1882  (45  &  46  Vict.  c.  75),   Effect  of 
has  practically  no  effect  on  the  construction  of  co venants  to  settle  Women's 
property  of  the  wife,  because  by  sect.  19  it  is  provided  that  "  nothing  ^loperty 
in  this  Act  contained  shall  interfère  with  or  affect  any  settlement, 
or  agreement  for  a  settlement,  made,  or  to  be  made,  whether  before 
or  after  marriage,  respecting  the  property  of  any  married  woman." 

For  instance,  where  a  woman  married  before  the  Act  covenanted 
to  settle  her  after-acquired  property,  other  than  property  limited  to 
her  separate  use,  it  was  held  that  property  bequeathed  to  her 
absolutely  by  a  will  which  came  into  opération  after  1882  (which 
was  consequently  her  separate  property  under  sect.  5  of  the  Act) 
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Propeity 
given  with 
direction  that 
it  is  not  to  1)0 
bound  by 
covenant. 


DIRECTIONS   NOT   TO   SEITLE. 

was  not  excepted  from  the  covenant  :  Re  Stonoi-'s  Trusts  (1888),  24 
Ch.  D.  195  ;  Re  Whitaker,  Christian  v.  llltitaker  (1887),  34  Ch.  D. 
227  ;  and  where  the  covenant  was  by  the  husband  alone,  property 
which  was  left  to  the  wite  was  held  bound,  as  but  for  the  Act  it 
would  hâve  belonged  to  the  husband  :  Hancock  v.  Hancock  (1888), 
ft8  Ch.  D.  78  ;  and  so  an  infant  wife's  property  was  held  bound,  by 
her  husband's  assignment  of  personalty  to  which  she  was  entitled 
in  possession  :  Stcvens  v.  Trevor-Garrick,  [1893]  2  Ch.  307,  and  by 
a  mère  récital  of  an  agreement  in  a  deed  to  which  the  husband 
was  a  party  :  Buckland  v.  Biickland,  [1900]  2  Ch.  534. 

Where  a  covenant  has  been  entered  into  for  the  settle- 
ment  of  the  af ter-acquired  property  of  a  married  woman, 
and  a  gift  is  af terwards  made  to  her  of  such  a  nature  as 
to  corne  within  the  words  of  the  covenant,  no  expression 
of  the  intention  of  the  donor  that  it  is  not  to  be  settled 
will  exclude  it  from  the  opération  of  the  covenant. 

In  Re  Mainwarinfs  Settlement  (1866),  L.  R.  2  Eq.  487  at  p.  495, 
Wood,  V.-C,  seems  to  hâve  considered  that  the  intention  of  the 
donor  could  govern  the  construction  of  the  covenant  ;  but  the 
judgment  was  not  founded  on  this  opinion,  which  is  erroneous,  and 
has  been  disapproved  by  Chitty,  J.,  in  Re  Allnntt,  Pott  v.  Brassey 
(1882),  22  Ch.  D.  275  ;  and  by  Cotton,  Bowen,  and  Fry,  L.JJ.,  in 
Seholfield  v.  Spooner  (1884),  26  Ch.  D.  94,  where  Bowen,  L.J.,  says 
(at  p.  101): — **Whether  property  f ails  within  a  covenant  to  settle 
after-acquired  property  or  not,  must  tum,  as  it  seems  to  me,  upon 
the  construction  of  the  covenant.  There  has  been  laid  down  a 
canon  with  référence  to  the  construction  of  such  covenants,  that 
when  you  find  the  property  does  not  fit  the  trusts  of  the  settlement, 
tlien  you  may  assume  as  a  conséquence  that  it  was  not  intended  to 
come  within  the  covenant  at  ail.  That  seems  to  be  good  sensé- 
But  that  rule  itself  is  only,  to  my  mind,  a  rule  of  construction  ;  and 
the  question  must  be  whether,  on  the  true  construction  of  the 
covenant,  the  particular  property  falls  within  it  or  not.  If  that  is 
the  right  view,  it  cannot  be  material  to  consider  the  intention  with 
which  after-acquired  property  has  been  given.  A  gift  is  not  the  less 
a  gift  because  the  donor  intends  that  it  shall  not  foUow  the  bargain 
which  the  party  to  whom  it  was  given  has  made  as  to  its  dévolution. 
You  may  look  at  the  way  in  which  it  is  given  to  see  if  it  is  a  gift 
coming  within  the  terms  of  the  covenant  to  settle,  but  no  déclara- 
tions of  intention  as  to  what  are  to  be  the  conséquences  can  bave 
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any  effect";  andFry,  L.J.,  Ibid.  (at  p.l02),  says: — **  The  question  îs 
one  of  considérable  moment,  viz.,  whether  the  intention  of  the  donor 
can  operate  to  take  a  gift  out  of  the  opération  of  the  covenant, 
when,  but  for  such  expression  of  intention,  the  gift  would  hâve 
fallen  within  its  opération.  .  .  .  Now,  on  principle,  it  appears  to 
me  to  be  impossible  that  that  question  can  be  answered  in  the 
affirmative.  It  seems  to  me  that  we  must  inquire,  first,  what  is 
the  construction  of  the  covenant  to  settle  ;  next,  what  is  the  gift  ; 
and  that,  if  the  gift  comes  within  the  scope  of  the  covenant,  then 
no  expression  of  intention  on  the  part  of  the  donor  can  take  it  out 
of  the  opération  of  the  covenant.  In  construing  the  gift  we  must 
consider  what  is  the  subject-matter  of  the  gift,  and  what  are  the 
limitations  subject  to  which  it  is  made  ;  and  if  it  is  found  that 
those  limitations  are  inconsistent  with  the  limitations  of  the  cove- 
nant to  settle,  then  the  Court  may  well  conclude  that  the  subject- 
matter  of  the  gift  does  not  come  within  the  scope  of  the  covenant. 
The  intention  of  the  donor  of  the  gift  cannot,  in  my  judgment,  be 
regarded,  except  so  far  as  it  bears  on  the  nature  of  the  gift  he  has 
made.'* 

Of    course,    if    the    married    woman    is  effectually    restraîned  Restrainton 
from  aliénation  the  property  cannot  be  settled  :  Re  Ciirrey,  Gibson  ^^^^^^^'P^^^^^- 
V.  Way  (1886),  32  Ch.  D.  861  ;  but  if  the  restraint  on  anticipation 
applies  only  while  the  property  is  reversionary,  the  property  must  be 
settled  when   it   falls  into   possession  :    lie  Bankes,   Reynolds   v. 
EUis,  [1902]  2  Ch.  333. 

Where  a  settlor  covenanted  to  settle  his  interest  in  {inter  cdia) 
any  property  of  which  he  should  become  entitled  by  purchase  and 
effected  a  policy  subject  to  a  condition  that  ''it  should  not  be 
assignable  in  any  case  whatever,"  it  was  held  that  such  condition 
merely  made  the  policy  non-assignable  at  law  (as  it  would  hâve 
been  prier  to  the  Policies  of  Assurance  Act,  1867,  30  &  31  Vict. 
c.  144),  and  did  not  prevent  his  assigning  his  bénéficiai  interest 
therein,  which  he  was  consequently  bound  to  do  :  Re  Turcan  (1888), 
40  Ch.  D.  5. 

But  where  holding  the  property  to  be  subject  to  the  covenant  Divestingon 
would  destroy  the  property,  the  property  is  not  bound  by  the  cove-  ^*®'^^*^"- 
nant:  see  per  Chitty,  J.,  Re  AUmitt,  Pott  v.  Brassey  (1882),  22  Ch.  D. 
275  (at  p.  280).  Thus  a  life  interest  subject  to  forfeiture  on 
aliénation  was  held  not  to  be  within  a  covenant:  Re  Crawshay, 
Walkei'  V.  Crawshay,  [1891]  3  Ch.  176,  even  if  life  int^rests  not  so 
subject  would  hâve  been  within  the  covenant,  as  to  which  no  décision 
was  given,  but  see  supra,  p.  587. 
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COVENANTS   BY   INFANTS. 


Covenant 
severe  joint 
tenancy. 


Covenant  by 
infant  is  void- 
able  not  void. 

Election. 


Eflfect  of 
Married 
Women's 
Property 
Act,  1882. 


Covenant  not 
enforceable 
by  volunteers. 


A  coveuant  to  settle  property  opérâtes  as  a  severance 
of  a  joint  tenancy  in  such  property. 

The  rule  applies  to  cases  in  which  the  wife  bas  an  interest  in  the 
property  at  the  date  of  the  settlement  :  Broivn  v.  Raindle  (1796), 
3  Yes.  256  ;  CaUwell  v.  Fellotves  (1870),  L.  R.  9  Eq.  410;  Baillie  v. 
Treharne  (1881),  17  Ch.  D.  388;  and  to  cases  in  which  she  has  no 
interest  at  such  date  :  Re  Heuett,  Hewett  v.  Hewett,  [1894]  1  Ch.  362. 

A  covenant  by  an  infant  to  settle  property  is  voidable 
and  not  void. 

The  infant  may  on  attaining  twenty-one  elect  to  avoîd  or  aflBrm 
such  a  covenant  ;  and  if  the  covenantor  be  at  the  time  of  affirming 
it  a  married  woman  her  affirmance  binds  ail  property  to  whîch  she 
is  then  entitled,  whether  in  possession  or  reversion  or  only  con- 
tingently,  but  no  other  property  :  Milner  v.  Lord  Harewood  (1810), 
18  Yes.  259;  Pimm  v.  Insall  (1848),  7  Hare,  193;  Ex  parte  Blake 
(1863),  16  Beav.  463  ;  Smith  v.  Lncas  (1881),  18  Ch.  D.  531  ;  Wilder\. 
Piriott  (1882),  22  Ch.  D.  263  ;  Re  Hodson,  Williams  v.  Knight, 
[1894]  2  Ch.  421.  If  the  property  be  realty  an  acknowledged  deed 
is  not  necessary  :  Barroiv  v.  Bairow  (1858),  4  K.  &  J.  409.  Not- 
withstanding  certain  earlier  cases  a  married  woman  who  elects 
to  avoid  the  covenant  does  not  lose  her  interests  which  she  is 
restrained  from  alienating  in  other  property  subject  to  the  settle- 
ment: Re  Vardons  Trusts  (1885),  31  Ch.  D.  275. 

It  must  be  remembered  that,  înasmuch  as  sect.  19  of  the  Married 
Women's  Property  Act,  1882  (45  &  46  Vict.  c.  75)  practically  enacts 
that  settlements  are  to  be  read  as  if  that  Âct  had  not  been  passed, 
an  infant  wife's  property  (not  settled  expressly  to  her  separate  use) 
is  often  caught  by  an  assignment  by,  or  a  covenant  of,  her  husband, 
which  she  of  course  cannot  avoid  :  Stevens  v.  Trevor-Garrich,  [1893] 
2  Ch.  307  ;  Buckland  v.  Buekland,  [1900]  2  Ch.  534. 

A  covenant  for  the  settlement  of  property  cannot  be 
enf  orced  by  volunteers. 

Where  such  a  covenant  is  contained  in  a  marriage  seulement 
only  persons  within  the  marriage  considération  (that  is,  the  husband 
and  wife  and  issue  of  the  marriage)  can  enforce  it.  The  principal 
authorities  for  this  rule  are  :  Colyear  v.  Midgrave  (1886),  2  Eeen  81  ; 
Re  D'AngihaUy  Andrews  v.  Andrews  (1880),  15  Ch.  D.  228  ;  Green  v. 
Paterson  (1886),  32  Ch.  D.  95  at  pp.  105-6  (where  the  settlement 
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being  post-nuptial,  chîldren  of  the  marriage  were  held  to  be  mère 
volunteers);  Attorney-General  v.  Jacobs  Smith,  [1895]  2  Q.  B.  341, 
(whereallthe  cases  arediscussed).  Qiiaere  vrhether  Gale  v.  Oale, 
6  Ch.  D.  144,  which  is  contra,  can  be  supported  :  see  per  Lindley, 
L.J.,  Attomey-General  v.  Jacobs  Smith,  [1895]  2  Q.  B.  341  at 
p.  349. 

A  covenant  to  leave  property  or  a  share  of  property  by  will  does  Covenant  to 
not  prevent  bonà  Jide  dispositions  of  property  during  lifetime  :  ^^*^  y^*  • 
Fortescue  v.  Hennah  (1812),  19  Ves.  67  ;  Jones  v.  Martin  (1792),  3 
Anst.  882  ;  in  D.  P.  (1798),  5  Ves.  266,  n.  ;  Cochran  v.  Grahain 
(1811),  19  Ves.  63  at  p.  66;  Needham  v.  Smith  (1828),  4  Russ.  318  ; 
but  it  appears  that  advancements  made  to  other  children  since  the 
date  of  the  covenant  must  be  brought  into  account  :  Willis  v.  Black 
(1828),  4  Euss.  170;  reversing  (1824),  1  Sim.  &  Stu.  525. 

Such  a  covenant  créâtes  a  specialty  :  Graham  v.  Wickham  (1863),  Créâtes  a 

1  De  G.  J.  &  S.  474  ;  and  a  voluntary  covenant  that  one's  executors  **^^^^  ^' 
shall  pay  over  one's  whole  property  is  good  :  Patch  v.  Shore  (1862), 

2  Dr.  &  Sm.  589. 

Covenant  by  a  father,  in  a  marriage  settlement,  by  will  or  other- 
wise  in  his  lifetime  to  give  or  assure  one-fifth  of  his  estate,  subject 
to  payment  of  a  fifth  of  his  debts,  funeral  and  testamentary 
expenses,  and  legacies,  to  trustées  upon  a  protected  trust  for  the  son 
for  life,  and  subject  thereto  for  his  wife  and  issue.  Held,  that  the 
trustées  were  entitled  to  a  fifth  of  the  testator's  estate,  notwith- 
standing  a  bequest  of  his  estate  to  his  children  equally  :  McCarogher 
V.  Whieldon  (1867),  L.  R.  3  Eq.  286. 

But  if  the  covenant  is  performed,  the  legatee  is  a  mère  legatee  and  where 
not  a  creditor.     "  The  covenant  .  .  .  was  simply  that  he  would  ^vei^tee 
bequeath  by  will  or  otherwise  provide  that  this  share  of  residue  ^«  legatee. 
should  come  to  *  B.'     He  did  bequeath  it  by  will,  and  he  therefore 
fulfilled  his  covenant.     The  effect  of  the  bequest  by  the  will  was  to 
make  the  lady  a  residuary  legatee  and  nothing  else  :  **  per  Jessel, 
M.R.,  Jeriis  v.  Wolferstan  (1874),  L.  R.  18  Eq.  at  p.  24. 

Thus  the  bequest  may  be  rendered  nugatory  by  lapse.     Where  a  Legacy  may 
father  covenanted  to  leave  a  share  upon  trust  for  his  daughter  for  ^^^* 
life,  with  remainder  to  her  children  with  survivorship  in  the  event 
of  their  dying  under  twenty-one,  and  he  did  so  by  his  will,  but  ail  the 
children  predeceased  him.    Held,  that  a  child  who  attained  twenty- 
one  took  nothing  :  Ee  Brookman's  Tmst  (1869),  L.  R.  5  Ch.  182. 

A  bequest,  where  there  are  no  assets  to  provide  for  it,  is  not  a 
performance:  Eyre  v.  Monro  (1857),  3  K.  &  J.  305;  Gi'aham  v, 
Wickham  (1863),  1  D.  J.  &  S.  474. 
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Coveuant  Such  a  covenant  may  create  an  actual  charge  on  the  cove- 

Tcharg^  ^  nantor's  property.  Covenant  in  a  marriage  seulement  to  pay  an 
annuity,  and  to  charge  it  on  a  sufficient  part  of  the  realty  of  which 
covenantor  should  die  seised,  but  so  that  he  should  not  be  prevented 
from  dealing  with  his  realty  during  his  life,  or  so  only  that  sufficient 
realty  was  left  charged  with  the  annuity  by  his  will.  Devise  of 
realty  subject  to  the  charges  and  incumbrances  thereon.  HeU, 
that  the  settlement  operated  as  a  charge  on  the  realty  of  which 
the  testator  died  seised:  Montagne  v.  Earl  of  Sandicich  (1886),  32 
Ch.  D.  525. 
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CHAPTER  XXXIV. 

BXECUTORY   TRUSTS   AND   MARRIAOB    ARTICLES. 


Executory  Distingidshed  from  Executed  Trmts  :  Direction  to  Settle 
as  Connsel  shall  Ad  vise  :  l'echnical  Language  Disi'egarded  : 
Remainder  to  Heirs,  or  Heirs  of  Bodg,  or  Issue  Constnied 
so  as  not  to  give  Fee  to  Tenant  for  Life  :  Exceptions 
(i.)  Tenancy  in  Tail  **  ex  prorisione  viri  *'  ;  («'.)  If  Part 
Strictly  Settled  :  General  Power  of  Appointment  not  given  : 
Whether  Life  Estate  to  he  sans  Waste  :  Remainder  to  Heirs 
Construed  as  Stnct  Settlement  :  Ride  a^falnst  Perpetnities  : 
Personalty  Settled  to  go  with  Realty,  not  to  Vest  in  Tenant 
in  Tail  who  Dies  under  twenty-one  witliout  Issue  :  Personalty,: 
Whether  Life  Estate  to  he  without  Power  of  Anticipation  - 
Children  Take  as  Tenants  in  Common  :  Power  of  Appoint- 
ment  among  ChiHren  :  Hotchpot  Clause  :  Ultiinate  Trusts  : 
Policies  nnder  Married  Women's  Property  Acts  :  Issue 
meaning  Children  :  Poivers  of  Management  to  he  Inserted  : 
Sale  and  Exchange  :  Varying  Securities  :  Partition  :  Leasing  : 
Maintenance^  Education,  and  Advancement  :  Appointing  New 
Trustées:  Poivers  of  Charging  not  to  he  Inserted:  Articles 
and  Settlement  Discrepant  :  If  both  ante-nuptialy  Settlement 
Controls:  If  Articles  only  ante-nuptial,  Articles  Control:  Spécifie 
Performance  of  Marriage  Articles. 

Inasmuch  as  **  in  construing  the  words  creating  an  executory 
trust  a  Court  of  Equity  exercises  a  large  authority  in  subordinating 
the  language  to  the  intent"  (per  Lord  Westbury,  Sackville-West  y, 
Holmesdale  (1870),  L.  R.  4  H.  L.  543  at  p.  565),  it  becomes  neces- 
sary  to  consider  what  is  an  executory,  as  distinguished  from  an 
executed,  trust,  and  the  distinction  may  be  expressed  thus  : — 

A  trust  is  called  executory,  where  the  statement  of  Executory 
the  trusts   is  incomplète,  and  requires   to    be  further  from^Secu^ 
expressed  by  a  subséquent   instrument  ;  and  is  called  ^  *^"**^^* 

E.D.  39 
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EXECUTORY   TRUSTS   DEFINED. 


executed,  where  the  statement  of  the  trusts  is  complète 
and  final. 


Executory 
trusts  are 
contained  in 
marriagc 
articles, 
voluntary 
settlementR, 
or  wills. 


**Wherever  the  assistance  of  trustées,  which  is  ultimately  the 
assistance  of  this  Court,  is  necessary  to  complète  a  limitation,  in 
that  case,  the  limitation  of  the  will  not  being  complète,  that  is 
suflScient  évidence  of  the  testator's  intention  that  the  Court  should 
model  the  limitations.  But  where  the  trusts  and  limitations  are 
already  expressly  declared,  the  Court  has  no  authority  to  interfère, 
and  make  them  différent  from  what  they  would  be  at  law  :  "  per 
Sir  E.  Henley,  L.K.,  Austen  v.  Taylor  (1759),  1  Ed.  361  at  p.  368; 
Amb.  876;  cited  per  Plunket,  C,  Herbert  v.  Blunden  (1837),  1 
Dr.  &  Wal.  78  at  p.  91. 

"  Ail  trusts  are  in  a  sensé  executory,  because  a  trust  cannot  be 
executed  except  by  con voyance,  and  therefore  there  is-always  some- 
thing  to  be  done.  But  ...  a  Court  of  Equity  considers  an 
executory  trust,  as  distinguished  from  a  trust  executing  itself,  and 
distinguishes  the  two  in  this  manner  : — Has  the  testator  been  what 
is  called  his  own  conveyancer  ?  Has  he  left  it  to  the  Court  to  make 
out  from  gênerai  expressions  what  his  intention  is,  or  has  he  so 
defined  that  intention  that  you  hâve  nothing  to  do  but  to  take  the 
limitations  he  has  given  to  you,  and  to  couvert  them  into  légal 
estâtes? "  per  Lord  St.  Leonards,  Egerton  vTEarl  Broivnloxc  (1853), 
4  H.  L.  C.  1  at  p.  210. 

An  executory  instrument  is  one  which  **  directs  the  exécution  of 
another  instrument  for  the  purpose  of  enabling  the  trust  to  be  per- 
formed  :  "  per  Stuart,  V.-C,  Oshorn  v.  Bellman  (1860),  9  W.  R.  11. 

It  is  often  difficult  to  détermine  whether  a  trust  is  executed  or 
executory.  Executory  trusts  are  usually  contained  in  marriage 
articles,  voluntary  settlements,  or  wills  ;  but  in  the  case  of  marriage 
articles  "the  nature  of  the  instrument  establishes  the  fact  "  that 
the  trust  is  executory.  In  the  case  of  the  other  instruments  that 
fact  **  must  be  collected  from  the  nature  of  the  dispositions  in  tbe 
instruments  :  "  per  Sugden,  C.  (Ir.),  Rochfort  v.  Fitzmainice  (1842), 
2  Dr.  &  War.  1  at  p.  21. 

**  Voluntary  settlements  and  wills  generally  stand  on  the  same 
footing.  The  settlement  cannot  stand  on  a  footing  inferior  to  that 
of  a  will  :  for  the  very  act  of  making  the  settlement  inter  rivos 
rather  leads  to  the  inference  that  a  strict  settlement  was  intended; 
in  both,  however,  the  rule  of  law  is  clear  ;  the  intention  must  be 
collected  from  the  four  corners  of  the  instrument,  and  the  natare 
of  the  instrument  does  not  enable  the  Court  to  say  that  a  strict 
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settlement  was  intended.  In  marriage  settlements  the  nature  of 
the  instrument  leads  to  that  conclusion  ;  but  in  the  case  of  a 
voluntary  settlement,  or  even  a  settlement  forvaluable  considération 
not  upon  marriage,  there  is  nothing  irrational  in  a  limitation  to  a 
son  of  the  settlor  in  tail  ;  it  may  be  improvident,  but  it  is  diflBcult 
to  say  that  it  could  not  hâve  been  intended.  I  must  suppose  that 
those  who  use  technical  words  intend  to  use  them  in  a  technical 
sensé,  unless  something  to  the  contrary  appears.  In  this  case,  then, 
I  must  look  for  the  intention  upon  the  face  of  the  instrument  itself. 
If  I  come  to  the  conclusion  that  it  is  an  executory  trust,  there  is 
no  différence  whatsoever  between  executory  trusts,  whether  created 
by  marriage  articles,  by  a  voluntary  settlement,  or  by  a  will.  There 
is,  indeed,  in  the  latter  case,  much  greater  diflûculty  in  arriving  at 
the  conclusion  that  the  trust  is  executory  ;  for,  in  the  first  case,  the 
nature  of  the  instrument  establishes  the  fact  ;  in  the  others,  it  must 
be  collected  from  the  nature  of  the  dispositions  in  the  instruments. 
...  I  admit  that,  although  this  trust  is  so  far  executory  as  to  leave 
something  to  be  done,  yet  the  party  may  af terwards  bave  become,  as 
it  is  styled,  *  hîs  own  conveyancer,'  that  is,  he  may  bave  defined  so 
clearly  his  intention  as  to  the  limitations  of  the  settlement  as  to 
leave  no  room  for  ambiguity  or  doubt  ;  if  he  had  done  so,  I  must 
bave  given  to  the  words  he  bas  used  their  légal  opération  :  "  per 
Sugden,  C.  (Ir.),  Rochfort  v.  Fitzmaurice  (1842),  2  Dr.  &  War.  1  at 
p  20  ;  reported  to  the  same  effect,  1  Con.  &  Law,  158  et  seq. 


A  direction  to  settle  "  as  eounsel  shall  advise,"  affords  i>irection  to 

f        •  ^  -t  settle  as 

a  strong  indication  that  the  trusts  are  executory  :   JVhite  counseisUaU 
V.   Carter  (1766),   2  Ed.    366  ;    affirmed  on  rehearing  '"'*"'''• 
(1768)5   2  Amb.   670;  but  a  mère  direction  to  convey 
does  not  of  itself  render  a  trust  executory  :  Franhs  v. 
.  Priée    (1840),    3    Beav.    182  ;    Doncaster  v.  JJoncastcr 
(1856),  3  K  &  J.  26  at  p.  35. 

"  The  words  *  as  eounsel  shall  advise  '  must  be  read  as  qualifying 
the  dispositions  ;  you  would  not  go  to  eounsel  and  ask  his  advice 
merely  as  to  the  proper  form  of  conveyance  to  be  used,  whether 
feoffment,  bargain  and  sale,  or  lease  and  release,  but  you  would 
also  inquire  how  the  limitations  should  be  framed  :  "  per  Sugden,  C. 
(Ir.),  Rochfort  v.  Fitzmaurice  (1842),  2  Dr.  &  War.  1  at  p.  21. 

The  question  whether  trusts  contained  in  wills  are  or  are  not 
executory  is  foreign  to  the  scope  of  this  treatise,  and  since  as  above 

89—2 
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Technical 
language 
may  be  dis- 
regarded. 


TECHNICAL   LANGUAGE   DISREGARDED. 

mentioned  the  only  instruments,  other  than  wills,  in  which  executory 
trusts  are  commonly  contained  are  marriage  articles  and  voluntary 
settlements,  the  rules  hereinafter  stated  are  conôned  to  those 
instruments,  but,  inasmuch  as  "  I  know  of  no  différence  between  an 
executory  trust  in  marriage  articles  and  in  a  will,  except  that  the 
object  and  purpose  of  the  former  furnish  an  indication  of  inten- 
tion :  "  per  Grant,  M.R.,  Blacklmm  v.  Stables  (1814),  2  V.  &  B.  367 
at  p.  369;  and  "  there  is  no  différence  whatsoever  between  executory 
trusts  whether  created  by  marriage  articles,  by  a  voluntary  settle- 
ment,  or  by  a  will  :  "  per  Sugden,  C.  (Ir.),  Rochfort  v.  Fitzinaurice 
(1842),  2  Dr.  &  War.  1  at  p.  20,  certain  of  the  cases  on  wills  are 
cited  as  authorities. 

In  the  case  of  executory  trusts,  the  technical  language 
of  limitations  may  be  disregarded  if  it  appear  on  the 
face  of  the  instrument  directing  the  limitations  that 
such  technical  language  cannot  be  inserted  in  the  limi- 
tations without  defeating  the  intention  of  the  parties. 

**  In  matters  executory,  as  in  case  of  articles  or  a  will  directing  a 
conveyance,  where  the  words  of  the  articles  or  will  are  improper  or 
informai,  this  Court  will  not  direct  a  conveyance  according  to  such 
improper  or  informai  expressions  in  the  articles  or  will,  but  will 
order  the  conveyance  or  settlement  to  be  made  in  a  proper  and 
légal  manner  so  as  may  best  answer  the  intent  of  the  parties  :  '' 
per  Lord  Cowper,  C,  Stamford  i\  Hohart  (1710),  3  Br.  P.  C. 
(Toml.  éd.)  31  at  p.  33. 

*' Articles  are  considered  [in  equity]  as  minutes  only,  and  the 
settlement  may  afterwards  explain  more  at  large  the  meaning  of 
the  parties:"  per  Lord  Hardwicke,  C,  Blandford  v.  Marlborough 
(1743),  2  Atk.  542  at  p.  545. 

**  If  it  is  clearly  to  be  ascertained  from  anything  in  the  will  that 
the  testator  did  not  mean  to  use  the  expressions  which  he  has 
employed  in  their  strict,  proper,  technical  sensé,  the  Court,  in 
decreeing  such  settlement  as  he  has  directed,  will  départ  from  his 
words,  in  order  to  exécute  his  intention;  but  the  Court  must 
necessarily  follow  his  words,  unless  he  has  himself  shown  that  he 
did  not  mean  to  use  them  in  their  proper  sensé  ;  and  hâve  never 
said  that  merely  because  the  direction  was  for  an  entail,  they  would 
exécute  that  by  decreeing  a  strict  settlement:"  per  Sir  Wm. 
Grant,  M.E.,  Blachbimi  v.  Stables  (1814),  2  V.  <&  B.  367  at  p.  370. 

Inasmuch  as  it  is  obvions  from  the  fact  that  a  settlement  is 
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dîrected  that  it  is  not  intended  that  the  first  taker  shall  take  the 
fee,  land  will  not  be  limited  in  such  a  way  as  to  enable  the  first 
taker  to  acquire  the  fee,  and  it  is  a  rule  that — 

A   limitation  to  one  for  life,  with  reniainder  to  his  First  taker 
heirs,  or  the  heirs  of  his  body,  or  his   issue,  will  bo  îfavfthefee. 
construed  so  as  to  give  him  a  life  estate  only. 

"  When  the  object  is  to  make  a  provision  by  the  settlement  of  an 
estate  for  the  issue  of  a  marriage,  it  is  not  to  be  presumed  that  the 
parties  meant  to  put  it  in  the  power  of  the  father  to  defeat  that 
purpose,  and  to  appropriate  the  estate  to  himself .  If,  therefore,  the 
agreement  is  to  limit  an  estate  for  life,  with  remainder  to  the  heirs 
of  the  body,  the  Court  decrees  a  strict  setfclement  in  conformity  to 
the  presumable  intention  :  "  per  Granfc,  M.R.,  Blackhnrn  v.  Stables 
(1814),  2  V.  &  B.  367  at  p.  870. 

See  also  Jones  v.  Laughton  (1698),  1  Eq.  Ca.  Ab.  392  ;  Trevor  v. 
Trevor  (1720),  1  Eq.  Ca.  Ab.  387  ;  1  P.  Wms.  622  ;  5  Bro.  P.  C. 
(Toml.  éd.)  122  ;  Streaffield  v.  Streatfield  (1725),  Ca.  t.  Talb.  176  ; 
per  Lord  Eldon,  C,  in  Jervoise  v.  Duke  of  Northumherland  (1820), 
IJ.  &  W.  559  at  p.  574  ;  Davies  v.  Davies  (1841),  4  Beav.  54  ;  per 
Sugden,  C,  Rochfort  v.  Fitzmaurice  (1842),  2  Dr.  &  War.  1  at  p.  20; 

1  Con.  &  Law.  158;  per  Lord  Caims,  Sackville-West  v.  Hobnesdale 
(1870),  L.  R.  4  H.  L.  543  at  p.  572. 

It  makes  no  différence  in  thé  construction  of  the  articles  that  the  Gavelkind  ; 
land   is  gavelkind:   Roberts   v.   Dixwell   (1738),   1   Atk.   607;   or  or  Boroagh- 
Borough-English  :  Starkey    v.    Starkey   (1745),   8   Bac.   Abr.   302  ^''^^'^^• 
(7th  éd.). 

Thus  a  strict  settlement  was  decreed  in  Léonard  v.  Snssex  (1705), 

2  Vern.  526,  where  the  words  were  **  taking  spécial  care  in  such 
settlement  that  it  never  be  in  the  power  of  either  of  the  said  A. 
and  B.  to  dock  the  entail  "  :  PapUlonv.  Voice  (1728),  2  P.  Wms.  471, 
where  money  was  given  to  be  laid  out  in  the  purchase  of  land  to  be 
settled  on  B.  for  life,  without  impeachment  of  waste,  with  remainder 
to  trustées  to  préserve  contingent  remaînders,  with  remainder 
to  the  heirs  of  the  body  of  B.,  with  remainders  over,  with  power  to 
B.  to  **  make  a  jointure  "  :  Lord  Glenorchi/y.  Bosville  (1733),  Cas.  t. 
ïalb.  3  ;  1  Wh.  &.  Tud.  1,  where  the  settlement  was  to  be  made  to 
A.  for  life,  without  impeachment  of  waste,  voluntary  waste  in  bouses 
alone  excepted,  remainder  to  her  husband  for  life,  remainder  to  the 
issue  of  her  body  with  remainders  over  :  IMiite  v.  Carter  (1767), 
Amb.  670,  where  the  settlement  was  to  be  made  **  as  counsel  should 
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Exceptions. 

Where  one 
parent  alone 
conUl  not 
defeat  settle- 
ment. 


advise  on  A.  and  the  heirs  maie  of  his  body;  to  take  in  succession 
and  priori ty  of  birth  ":  Bastard  v.  Prohy  (1788),  2  Cox,  6;  where 
the  settlement  was  to  be  made  "  as  counsel  should  advise,  in  trust 
for  A.  for  hfe,  and  after  her  death,  then  on  the  heirs  of  her  body 
lawfully  issuing  ;  but  in  case  A.  should  die  without  leaving  issue, 
&c/':  Shelton  v.  IVatson  (1849),  16  Sira.  543,  where  there  was  a 
direction  to  purchase  an  estate  "  to  be  made  hereditary  and  settled 
on  my  hère  constituted  heir,  and  to  descend  to  his  heirs,  or,  dying 
without  issue,  as  I  shall  now  provide  for.  I  hereby  constitute  A. 
my  heir  and  successor  ;  and  the  said  estate,  when  purchased,  is  to 
be  settled  on  him,  his  heirs  and  successors  in  the  direct  maie  line 
lawfully  begotten  and  born  in  wedlock.  In  case  the  said  A.  die 
without  issue,"  remainders  over  ;  **  my  object,  intent,  désire  and 
command,  being  that  the  said  estate  shall  never  pass  out  of  my 
family,  and  that  no  person  shall  hold  it  under  any  other  name  than 
the  name  of  B.  :  "  and  Thompson  v.  Fisher  (1870),  L.  E.  10  Eq.  207, 
where  the  settlement  was  to  be  made  **  to  the  use  of  A.  and  the  heirs  of 
his  body  lawfully  issuing,  but  in  such  manner  and  form  nevertheless, 
and  subject  to  such  restrictions  and  limitations  as  that  if  the  said 
A.  shall  happen  to  die  without  leaving  lawful  issue  "  the  property 
should  descend  to  testator's  daughter. 

Agreement  by  husband  in  marriage  articles  to  convey  lands  in  trust 
for  himself  for  life,  and,  if  the  intendedwife  survived  him,  to  her  use 
and  that  of  their  child  or  children  ;  if  no  child,  to  the  use  of  the 
intended  wife  and  her  heirs.  Held,  that  the  settlement  ought  to 
give  the  intended  wife  a  life  estate,  with  remainder  to  the  children  of 
the  marriage:  Rossiter  v.  liossiter  (1864),  9  Ir.  Jur.  N.  S.  373; 
affirming  (1863),  14  Ir.  Ch.  E.  247. 

In  ColUns  v.  Phimmer  (1708),  1  P.  Wms.  104,  land  was  limited  to 
the  husband  and  the  heirs  of  his  body  with  a  covenant  that  the 
husband  should  not  suffer  a  recovery,  it  was  held  that  the  deed  was 
a  settlement  and  could  not  be  treated  as  articles,  since  it  was  clear 
that  the  parties  intended  to  rely  on  the  covenant. 

There  are  moreover  two  exceptions  to  the  rule  : — 

First, — Where,  in  the  case  of  articles  executed  prier  to  the  Fines  and 
Eecoveries  Act,  8  &  4  Will.  IV.  (1833)  c.  74,  the  property  of  the 
husband  was  settled  on  the  wife  and  the  heirs  of  her  body  :  for 
this  created  an  estate  tail  ex  provision  e  viri,  which  could  not  be 
barred  by  either  husband  or  wife  alone  :  see  Greneley's  Case 
(1609),  8  Eep.  71  b;  llonor  \\  Honor  (1710),  1  P.  Wms.  123; 
Whateley  v.  Kemp  (1734),  cited  2  Tes.  Sen.  358  ;  per  Lord 
Hardwiclœ,  Green  v.  Elans  (1742),  2  Atk.  473  at  p.  477  ;  Highray 


Digitized  by 


Google 


GENERAL   POWER   OF   APPOINTMENT.  615 

V.  Banna-  (1785),  1  Bro.  C.  C.  584;  per  Lord  Hatherley,  C, 
Sackville-West  v.  Ilolmesdale  (1870),  L.  R.  4  H.  L.  543  at  p.  554. 
But  this  exception  does  not  exist  when  the  articles  are  made  after 
1833  :  per  Sugden,  C.  RochfoH  v.  Fitzmaurice  (1842),  2  Dr.  &  War. 
1  at  p.  19. 

Second. — If  part  of  the  land  be  by  the  articles  themselves  settled  Where 
in  strict  settlement,  and  other  part  be  limited  to  the  first  taker,  and  p^t^'iTri^Uy^ 
the  heirs  of  his  body  ;  for  this  shows  that  the  parties  knew  how  to 
limit  the  estate  in  strict  settlement  when  they  wished  to  do  so  : 
Chamhers  v.    Chambers   (1730),   Fitz.-G.  127;  Mos.  888;    2   Eq. 
Ca.  Ab.  35,  pi.  4  ;  Howel  v.  Hoicel  (1751),  2  Ves.  Sen.  358. 

Formerly,  where  the  Court  decreed  a  strict  settlement,  it  inserted  Trustées  to 
proper  limitations  to  trustées  to  préserve  contingent  remainders:  P^®^^®- 
Stamford  v.  Hobart  (1710),  3  Bro.  P.  C.  (Toml.  éd.)  31  ;  BaskoTille  v. 
Baskerville  (1741),  2  Atk.  279  ;  HaiTison  v.  Naylor  (1790),  2  Cox, 
247  ;    3     Bro.    C.    C.     108  ;     Woohnore    v.    Binrowa   (1827),    1 
Sim.  512. 

Upon  similar  principles  a  gênerai  power  of  appointment,  which  General 
would  hâve  enabled  the  appointor  to  defeat  the  whole  settlement,  was  ^^tment 
eut  down  to  a  spécial  power  to  appoint  amongst  children  in  Biistow  not  given. 
V.  Warde  (1794),  2  Ves.  Jun.  336  ;  but  Lord  St.  Leonards  observes 
(Sugd.  Pow.  (8th  éd.)  p.  489)  that  this  case  must  not  be  considered  as 
establishing  a  gênerai  rule  ;  and  see  Chance  on  Powers,  c.  5,  s.  2, 
p.  148  ;  the  principle  was  followed  in  Gould  v.  Gould  (1856),  25  L.  J. 
Ch.  642  ;  2  Jur.  N.  S.  484,  a  case  on  an  executed  settlement  ;  but  in 
Wood  V.  Wood  (1870),  L.  E.  10  Eq.  220,  Lord   Romilly,   M.R., 
refused  to  follow  Gould  v.  Gould  in  construing  an  executed  settle- 
ment.    His  Lordship  said  : — **  The  gênerai  principle  is  that  a 
gênerai  power  of  appointment  cannot  be  eut  down  to  a  limited 
power  of  appointment  among  children,  except  by  express  words;" 
and  he  held  that  **  on  the  gênerai  scope  of  the  deed"  before  him 
the  gênerai  power  could  not  be  eut  down. 

The  question  whether  life  estâtes  limited  in  pursuance  of  an  Life  estâtes, 
executory  trust  are  to  be  made  impeachable  for  waste  is  discussed  impeachment 
in  Léonard  v.  Sassex  (1705),  2  Vern.  526;   Wdtc  v.  Briggs  (1847),  ^^''^^^• 
15  Sim.  17  ;  2  Ph.  583  ;  Vavenport  v.  DaienpoH  (1863),  1  H.  &  M. 
775  ;  Staîdcy  v.  Coidthurst  (1870),  L.  E.  10  Eq.  259  ;  and  Sackvillc- 
West  v.  Holmesdale  (1870),  L.  R.  4  H.  L.  548.   The  principle  appears 
to  be  that  if  the  settlor  or  testator  has  expressly  directed  a  life  estate 
to  be  given,  it  must  be  made  liable  to  impeachment  for  waste  ;  but, 
on  the  other  hand,  if  the  words  used  would  j^er  se  give  the  first  taker 
an  estate  of  inheritance,  the  life  estate  to  which  it  is  eut  down  is 
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STRICT  SETTLEMENT  DECREED. 


Life  estate 
without 
I>ower  of 
anticipation. 


Heire,  or 
heirs  of  Ixxly, 
means  sons 
to  take  sac- 
cessively  in 
tail,  daughters 
as  tenants  in 
common  in 
tailf  with 
cross  re- 
mainders. 

Raie  is  the 
same  where 
there  is 
no  express 
estate  for  life 
to  parent. 


not  to  be  made  impeachable  for  waste  :  see  3  Dav.  Conv.  p.  280, 
note  c. 

In  Clive  v.  Clive  (1872),  20  W.  R.  477,  where,  by  the  articles,  a 
life  estate  was  given  to  a  woman  without  power  of  anticipation,  it 
was  lield  that  it  should  not  be  sans  waste,  as  a  life  estate  sans  waste 
would  be  inconsistent  with  a  life  estate  without  power  of  antici- 
pation ;  but  as  to  this  doctrine  see  Ee  Lumley,  Ex  parte  Hood-Barrs, 
[1896]  2  Cb.  690. 

A  f  urther  rule  on  the  subject  is  this  : — 

A  remainder  to  heirs,  heirs  of  the  body,  or  issue  will 
be  construed  so  as  to  create  a  strict  settlement  on  sons 
successively  in  tail,  with  remainder  to  daughters  as 
tenants  in  common  in  tail,  with  cross  remainders  between 
them. 

The  rule  is  applied  even  in  cases  where  no  express  limitation  for 
life  is  made  to  the  parent  in  the  articles,  so  that  the  rule  in  Shelleifs 
Case  does  not  apply,  and  a  settlement  made  strictly  in  conformity 
with  the  articles  would  not  be  liable  to  be  defeated  by  him  :  GHffith 
V.  Buchle  (1686),  2  Vern.  18;  Cusack  v.  Cusack  (1714),  5  Bro.  P.  C. 
(Toml.  éd.)  116  ;  Gi^r  v.  Grier  (1872),  L.  R.  5  H.  L.  688. 

The  case  of  Nandick  v.  JVilkes  (1716),  1  Eq.  Ca.  Ab.  393,  pi.  5; 
S.  C.  sub  nom.  Nandike  v.  IVilkes,  Gilb.  Eq.  Rep.  114,  shows  that 
**  heirs  of  the  body  '*  mean,  and  the  cases  of  Hart  v.  Middlehurst 
(1746),  3  Atk.  371  ;  Dod  v.  Dod  (1755),  Amb.  274  ;  Prebble  v.  Boghurst 
(1818),  1  Swanst.  309  (see  p.  332)  ;  Trevoi'v.  Trevor  (1842),  13  Sim. 
108;  (1845),  1  H.  L.  C.  239;  Phillips  \.  James  (1865),  2  Dr.  &  Sm. 
404  ;  3  De  G.  J.  &  S.  72  ;  13  W.  R.  934,  show  that  *'  issue  ''  means, 
both  sons  and  daughters.  In  ail  thèse  case^,  except  Prebble  v. 
Boghurst^  where  the  point  did  not  arise  for  décision,  it  was  held  that 
the  sons  took  successive  estâtes  [^in  tail  with  remainder  to  the 
daughters  in  tail  ;  and,  after  some  conflict  of  authorities,  it  appears 
to  be  the  better  opinion  that  the  latter  take  as  tenants  in  common 
in  tail  with  cross  remainders  :  West  v.  Eirissey  (1727),  2  P.  Wms. 
349;  1  Bro.  P.  C.  245  ;  Phillips  v.  Jam^s  (1865),  2  Dr.  &  Sm.  400; 
3  De  G.  J,  i&  S.  72  ;  13  W.  R.  934. 

The  reason  for  the  rule  is  stated  in  Grier  v.  Gner  (1872),  L.  R. 
5  H.  L.  688,  by  Lord  Cairns,  who  says  (atp.  706)  : — "In  executing 
this  provision  in  the  marriage  articles,  the  Court  of  Chancery  would 
hâve  made,  under  the  term  'issue,'  a  provision  in  some  way  or 
otljer  for  the  whole  of  the  cliDdren  of  the  maiTiage  both  maie  and 
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female  .  .  .  by  raising  and  creating  estâtes  tail  ;  because  otherwise 
the  first  line  only  would  hâve  been  provided  for,  whereas  the  term 
'issue/  as  we  know,  includes  descendants  ad  infinitum.  .  .  .  The 
only  question  which  remains  .  .  .  îs  this  : — Would  the  interest 
.  .  .  hâve  been  created.  by  giving  estâtes  tail  to  the  children  con- 
currently,  or  would  it  hâve  been  created  by  giving  estâtes  tail  to 
them  successively  ?  In  either  case  you  provide  for  the  children  of 
the  marriage,  or  the  issue  of  the  marriage,  ad  infinitum.  ...  I 
entirely  agrée  with  the  observation  made  in  the  Court  below,  that 
great  weight  is  to  be  attributed  to  the  term  which  îs  used,  namely, 
*  settle.'  As  I  understand  that  word,  it  must  mean  this,  that  the  Settle. 
husband  agrées  to  settle — that  is  to  say,  to  make  a  settlement  of — 
the  property  upon  the  issue  of  the  marriage.  And  that  being  the 
meaning  of  the  word  *  settled/  I  hold  it  to  be  an  established  rule, 
.  .  .  that  when,  after  a  life  estate  is  either  given  or  reserved  to  the 
father  upon  the  occasion  of  a  marriage,  there  is  a  contract  to  make 
a  settlement  of  real  estate  upon  the  issue  of  the  marriage  that 
must  be  effected  by  giving  successive  estâtes  tail  to  the  children  of 
the  marriage.  .  .  .  The  reason  .  .  .  is  this — that  the  rule  which 
the  Court  of  Chancery  has  laid  down  for  itself  is,  in  limiting  estâtes 
by  way  of  purchase  to  the  issue  of  a  marriage,  to  go  as  near  as 
possible  to  that  line  of  dévolution  of  the  property  which  would  hâve 
taken  place  if  the  father  in  the  first  instance  had  remained  the 
proprietor  of  an  estate  tail.  lîi  that  case  the  estate  would  bave 
gone  ârst  to  the  sons  in  succession,  and  then  to  the  daughters  as 
heirs  of  tail  together.  And  while  the  Coui  t  of  Chancery  secures  to 
the  children  estâtes  by  way  of  purchase,  which  cannot  be  defeated 
by  the  parent,  it  préserves  at  the  same  time  the  line  of  dévolution, 
cy-pi-éSy  as  near  as  possible  to  that  line  which  would  hâve  been 
followed  if  the  father  had  taken  first  an  estate  tail." 

The  same  construction  was   placed  on  **  issue,  their  heirs   and  »•  issue,  their 
assigns  for  ever"  by  Kindersley,  V.-C,  in  Phillips  v.  James  (1865),  ^'^ign^^r 
2  Dr.  &  Sm.  404,  on  the  ground  that  if  the  words  **  their  heirs  and  ever." 
assigns''  had  been  omitted  there  would  hâve  been  enough  to  give 
estâtes  tail  to  the  children  as  purchasers,  and  that  the  addition  of 
the  words  "  their  heirs  and  assigns  for  ever  "  could  make  no  différ- 
ence.    This  décision  was  affirmed  on  appeal,  3  De  G.  J.  &  S.  72; 
13  W.  R.  934,  Knight-Bruce,  L.J.,  dissenting. 

In  Dillon  y.  Blake  (1864),  16  Ir.  Ch.  R.  24,   by  a  post-nuptial   Formofgift 
agreement  for  valuable  considération,  land  was  to  be  settled  upon 
B.,  eldest  son  of  A.,  **  and  his  issue,"  with  remainder,  in  the  event 
of  B.  dying  in  the  lifetime  of  A.  without  lawful  issue,  "  to  each  of 
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"  Issue, 
whether  sou 
or  daughler." 


"  Sharee." 


"  Heirs  of  the 
body,*'  fol- 
lowing  limita- 
tion to 
"  heirs  maie 
of  the  botlv." 


"  Heirs  maie 
of  the  body," 
or  "  i«wue 
maie." 


the  other  sons  of  A.  in  succession  according  to  their  seniority,"  with 
an  ultimate  remainder  to  the  rigbt  heirs  of  A.  B.  survived  A.  and 
had  issue.  Ildd,  that  B.  was  entitled  to  an  estate  tail  in  possession 
with  remainder  to  himself  in  fee.  The  décision  turns  on  the  fonn 
ot  the  gift  over  on  B/s  death. 

Where  the  direction  was  to  settle  land  to  the  use  of  every  son  of 
J.  S.  and  his  assigns  during  his  life  ;  and  after  his  decease  to  the 
use  of  such  son's  first  and  other  sons  successively  in  tail  raale,  and 
on  failure  of  such  issue  to  the  use  of  the  settlor's  heirs.  Ileld,  that 
the  sons  took  as  tenants  in  common  for  life,  with  remainder  as  to 
each  son's  share  to  his  first  and  other  sons  in  tail  maie  with 
cross  remainders  over  :  Surtees  v.  Surtecs  (1871),  L.  R.  12  Eq.  400. 

The  words  **  issue,  whether  son  or  daughter,  if  begotten  on  the 
body  of,  &e.,''  were  held  to  make  the  children  take  as  tenants  in 
common  (apparently  in  fee),  with  cross  limitations  over  on  the 
death  of  any  child  under  twenty-one,  and  without  issue  :  Taggart 
V.  Tamiart  (1803),  1  Sch.  &  Lef.  84. 

In  Thompson  v.  Simpson  (1841),  1  Dru.  &  War.  459,  where  there 
was  a  covenant  to  settle  land  on  trust  **  for  the  issue  of  H.  by  N.," 
in  such  shares  as  H.  should  appoint,  and  in  default  as  N.,  in  case 
she  survived  H.,  should  appoint,  it  was  held  that  in  default  of 
appoint  ment  the  children  took  as  tenants  in  common  in  fee  simple. 

Where  the  words  "heirs  of  the  body*'  are  inserted  after  a 
limitation  to  **  heirs  maie  of  the  body,"  they  may  point  not  to 
providing  for  the  daughters  of  the  settlor,  but  only  to  letting  in  the 
daughters  of  the  sons,  by  giving  estâtes  in  tail  gênerai  to  the  sons. 

This  construction  will  be  aided  if  the  articles  make  provision  for 
the  settlor's  daughters  by  way  of  portions.  It  prevailed  in  Powell 
V.  Prier  (1729),  2  P.  Wms.  535  ;  2  Eq.  Ca.  Ab.  40,  where  the  pro- 
visions for  the  children  were  to  the  use  of  the  sons  of  the  marriage 
*'  in  tail  maie  successively,  remainder  to  the  heirs  maie  of  the 
body  ''  of  the  settlor  by  any  wife,  remainder  to  **  the  heirs  of  his 
body  '*  by  the  intended  wife,  and  for  want  of  such  issue  remainder 
to  the  right  heirs  of  the  settlor  ;  it  was  provided  that  if  the  settlor 
should  die  without  issue  maie  by  his  intended  wife,  and  there 
should  be  daugliters,  portions  should  be  raised  for  such  daughters. 
See  the  remarks  on  this  case  in  Maguire  v.  Scullg  (1828),  2  Hog. 
113  at  p.  138;  Beatt.  370. 

But  if  provision  is  made  for  the  "heirs  maie  of  the  body"  or 
"  issue  maie,'*  the  sons  take  successively  in  tail  mule,  and  daughters 
do  not  take  :  Citsack  v.  Cusack  (1714),  5  Bro.  P.  C.  (Toml.  éd.)  116; 
and  Brennan  v.  Fitzmanrice  (1839),  2  Ir.  Eq.  K.  113,  where  the 
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Word  S  were  "  heirs  maie  of  the  body  :  *'  Trevor  v.  Trevoi*  (1720) 
5  Bro.  P.  C.  (Toml.  éd.)  122  ;  1  Eq.  Ca.  Ab.  387  ;  1  P.  Wms. 
622,  where  the  words  were  "  heirs  maie  of  the  body  and  the  heks 
maie  of  such  heirs  maie  issuing:'*  Magiiire  v.  Scully  (1828),  2 
Hog.  113;  Beatt.  370. 

"  First  maie  issue  lawfully  begotten  which  should  attain  the  âge  ^  pirst  maie 
of  twenty-one  years  "  means  the  first  son  who  attains  twenty-one  :  ^^"^^^-^^ 
Hampsoti  v.  Brandwood  (1816),  1  Madd.  381. 

Where  the  articles  reserved  a  power  to  the  wife  to  appoint  to  "  issue  maie." 
**  her  issue  maie  by  the  intended  husband.*'     Heldy  that  a  son  of 
her  daughter  by  him  was  not  an  object  of  the  power  :  Lambert  v. 
Peyton  (1860),  8  H.  L.  C.  1. 

And   "heirs   female   of  the  body"   means  daughters:   IVest  v.   «-Heirsfemale 
Ernssey  (1726),  2  P.  Wms.  349 ;  1  Bro.  P.  C.  (Toml.  éd.)  225.  ^^ '*^^ ^^^^ 

Where  land  was  directed  "  to  be  purchased  to  be  added  and 
closely  entailed  to  the  family  estate,  now  in  the  possession  of 
T.  B.,  the  object  being  to  hâve  a  head  to  the  family,  and  if  T.  B. 
died  without  maie  issue  or  disposing  of  the  family  estate,  the  residue 
to  go  to  A.  B.  or  his  nearest  relative  in  the  maie  Une.'*  Held,  that 
the  settlement  ought  to  be  on  A.  B.  for  life,  with  remainder  to  his 
sons  successively  in  tail  maie,  with  remainder  to  his  brothers  born 
and  to  be  born  in  similar  manner,  but  that  no  estâtes  should  be 
limited  to  any  ancestor  of  A.  B.  :  JVoolmore  v.  Burrows  (1827), 
1  Sim.  512  at  p.  529. 

Settlement  of  personalty  with  ultimate  trust  for  the  wife*s  next 
of  kin,  with  a  covenant  to  settle  after  acquired  property  **  on  the 
like  trusts.''  Held,  that  after  acquired  realty  belonged  on  the  wife's 
death  to  her  lieir  at  law  :  Brigg  v.  Brigg  (1885),  33  W.  R.  454  :  54 
L.  J.  Ch.  464. 

Moreover,  although  the  limitations  directed  to  be  inserted  in  the  Ruie  a«rain8t 
settlement  would,  if  inserted  in  the  words  directed  by  the  articles,  perpetuitiep. 
be  too  remote,  the  direction  will  not  be  void,  but  the  settlement  will 
be  framed,  so  as,  as  far  as  possible,  to  give  effect  to  the  intention 
without  containing  limitations  which  would  be  too  remote. 

Thus  where  a  settlement  directed  certain  trustées  to  settle  real 
estâtes  to  the  use  of  such  persons  for  such  estâtes  and  in  such 
manner  that  the  same  should,  so  far  as  the  law  would  permit,  be 
strictly  settled  so  as  to  go  along  with  a  peerage  so  long  as  the 
person  possessed  thereof  should  be  a  lineal  descendant  of  the 
settlor,  and  that  during  every  suspension  or  abeyance  of  the  same 
dignity,  within  the  limits  prescribed  by  law  for  strict  settlements, 
the  rents  of  the  estâtes  might  be  equally  divided  among  the  co-heirs 
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per  stii-pes  of  the  person  or  persons  respectively,  by  reason  of 
whose  death  or  deaths  without  issue  maie  such  suspension  or 
abeyance  should  be,  for  the  time  being,  occasioned,  it  was  held  that 
the  trust  was  not  void  for  remoteness  :  Bankes  v.  Le  De^pencer 
(1840),  10  Sim.  576. 

If  freeholds  are  settled  in  strict  settlement,  and  there 
is  a  covenant  to  settle  pei'sonalty  on  like  trusts,  a  pro- 
viso  must  be  inserted  that  it  shall  not  vest  absolutely  in 
any  tenant  in  tail  by  purchase  who  dies  under  the  âge  of 
twenty-one  without  leaving  issue. 

Jekyll,  M.E.,  considered  that  the  proper  plan  was  to  insert  a  gift 
over  on  the  death  of  the  tenant  in  tail  under  twenty-one  :  Stanletf 
V.  Leiffh  (1732),  2  P.  Wms.  686  at  p.  690  ;  Lord  Hardwicke,  c!, 
suggested  that  it  should  be  on  his  death  without  issue  before 
twenty-one:  Goiver  v.  Grosvenor  (1740),  Barn.  Ch.  Rep.  54  at 
p.  63  ;  5  Madd.  337  at  p.  348  ;  and  Lord  Loughborough,  C,  gave 
an  express  décision  to  this  effect  in  Xewcastle  v.  Lincoln  (1797),  3 
Ves.  387,  but  before  the  appeal  to  the  House  of  Lords  (Lincoln  v. 
Xewcastle  (1806),  12  Ves.  218),  the  first  tenant  in  tail  had  attained 
the  âge  of  twenty-one,  and  therefore  the  only  point  there  decided 
was  that  he  had  become  absolutely  entitled. 

'*  Where  the  trusts  "  (t.^.,otpersonaUy)  **  are  executory  .  .  .  there 
bas  been  considérable  différence  of  opinion,  and  I  do  not  consider 
the  law  as  finally  settled  by  authority  ;  but  if  it  is  so,  it  is  in  faveur 
of  the  introduction  of  particular  conditions,  such  as  the  attainment 
of  twenty-one,  into  the  limitations.  Such  a  restraint  was  certainly 
upheld  in  Lady  Lincoln  v.  Duke  of  Xewcastle.  That  case,  however, 
may  be  open  to  observation.  Lord  Eldon  having  always  protested 
against  it:"  per  Page  ^yood,  Y.-C.,  Scarsd^le  v.  Cnrzon  (1860),! 
J.  &  H.  40  at  p.  51. 

A  collection  of  forms  used  by  eminent  conveyancers  will  be  found 
in  ITarrington  v.  Harrington  (1871),  L.  E.  5  H.  L.  87  at  p.  93,  n., 
from  which  it  appears  that  the  form  giving  over  the  property  on 
death  under  twenty-one  without  issue  had  been  adopted  by  the 
Court. 

It  is  difficult  to  lay  down  any  rule  for  the  construction  of  articles 
for  the  settlement  of  personalty. 

The  cases  on  settlements  directed  by  wills  throw  but  little  light 
on  the  construction  of  marriage  articles,  because,  in  the  former 
case,  there  is  nothing  but  the  words    of  the    will   to   guide  the 
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construction  ;   while    in    the   latter   case   the  parties    must   hâve 
intended  to  provide  for  the  wife  and  issue  of  the  marriage. 

If  the  articles  expressly  provide  for  the  settlement  of  the  vife's  Restrainton 
property  on  her  for  life  "  for  her  separate  use/'  the  Court  will  not  ^'^^^^^'P*^^^"- 
add  a  restraint  on  anticipation  :  Symonds  v.  Wilkes  (1865),  13 
W.  E.  1026,  reversing  12  W.  B.  541  ;  but  if  separate  use  is  left  to 
implication  the  restraint  on  anticipation  will  be  inserted  :  Stanley  v. 
Jackman  (1857),  23  Beav.  450;  possibly  the  real  distinction  between 
thèse  cases  is  that  in  Symonds  v.  Wilkes  the  articles  were  not 
strictly  speaking  executgry  :  and  in  lie  DunnilVs  Trusts  (1872), 
Ir.  R.  6  Eq.  322  ;  and  Doicd  v.  Dond,  [1898]  1  I.  R.  244  (both 
will  cases),  though  there  was  a  provision  that  the  property  should 
be  settled  **for  her  separate  use,''  the  Court  added  a  restraint  on 
anticipation. 

It  appears  that  the  Conrt  inclines  to  make  children  take  as  Children  take 
tenants  in   common   rather   than   as  joint  tenants:   Liddard  v.  ^mmon^P'^ 
Liddard  (1860),  28  Beav.  266;  Mayn  v.  Mayn  (1867),  L.  R.  5  Eq. 
150  ;  but  in  Re  Bellasis'  Trust  (1871),  L.  R.  12  Eq.  218,  where  the 
words  were  "  for  my  nièce  and  her  children,"  it  was  held  that  the 
children  took  as  joint  tenants  after  the  niece's  death. 

Where  marriage  articles  provided  for  the  wife's  property  being  at  twenty- 
vested  in  trustées,  **  the  trusts  of  the  income  being  for  the  benefit  of^daughters^ 
of  the  said  husband  and  wife  during  their  lives,  and  the  trusts  of  the  ^^  marriage. 
capital  being  for  and  amongst  the  children  according  to  the  appoint- 
ment  of  the  said  hnshand  and  wife,  or  the  survivor  of  them  ;  and  in 
default  of  appointaient,  for  the  children  equally  ;  and  in  the  event 
of  there  being  no  children,  and  of  the  said  husband  being  the  sur- 
vivor, the  trust  property  to  be  at  his  absolu  te  disposai."   Ileld,  that 
the  articles  ought  to  be  carried  into  effect  by  giving  the  wife  the 
first  life  interest  to  her  separate  use,  and  by  making  the  shares  of 
sons  contingent  on  their  attaining  twenty-one,  and  of  daughters  on 
their  attaining  twenty-one  or  marrying,  or  by  inserting  clauses  of 
Burvivorship  ami  accruer,  on  the  deaths  of  sons  under  twenty-one, 
and  of  daughters  under  that  âge  unmarried  :    Cogan  v.  Duffield 
(1876),  2  Ch.  D.  44. 

And  a  power  for  the  husband  and  wife  by  deed  or  the  survivor  by  Power  of 
deed  or  will  to  appoint  among  the  children  should  be  inserted  :  ammigsr^" 
Re  Gowan,  Gowanv.  Gouan  (1880),  17  Ch.  D.  778  (a  case  on  a  will)  ;  children. 
unless  there  is  a  direction  for  equal  division  :  Re  Parrott,  Walter  v. 
Parrott  (1886),  83  Ch.  D.  274  (a  case  on  a  will)  ;  the  power  should 
not  be  given  to  the  wife  only,  even  if  the  fund  is  hers  :    Cogan  v. 
Duffield  (1876),  2  Ch.  D.  44  at  p.  49  (a  case  on  articles)  ;  Re  Gowav, 
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Gonan  v.  Gowan  (1880),  17  Ch.  D.  778  (a  case  on  a  wîU),  differing 
from  Oliver  v.  Oliver  (1878),  10  Ch.  D.  765  (a  case  on  articles). 

A  hotchpot  clause  should  now  be  inserted.  Thus,  in  Miller  v. 
Guhon  (1884),  13  L.  K.  1. 408,  Chatterton,  V.-C,  says  (at  p.  428)  :— 
**  Then  cornes  the  question  whether  the  hotchpot  clause  is  one  of 
those  usual  clauses  which  would  be  inserted  as  of  course.  ...  I 
had  occasion  to  consider  a  similar  question  in  Lees  v.  Lees  (1871), 
Ir.  R.  5  Eq.  549,  as  to  articles  executed  in  1811,  and  arrived  at  the 
conclusion  that  it  was  not  shown  that  at  that  time  the  hotchpot  clause 
was  so  usual  as  to  authorise  its  being  introduced.  The  articles 
hère  are  nineteen  years  later  in  date,  and  having  regard  to  the 
authorities  and  précédents  referred  to,  I  am  of  opinion  that  a 
hotchpot  clause  would  be  introduced  into  a  settlement  executed  in 
pursuance  of  them." 

Where  a  fund  of  personalty  was  given  by  deed,  apparently 
voluntary,  by  a  man  to  his  daughter  to  be  settled  **  upon  her  and 
her  issue,*'  so  that  durîng  her  lifetime  **  the  same  might  not  be  liable 
or  subject  to  the  debts,  control,  or  engagements  of  any  husband  " 
whom  she  might  marry.  Heldy  that  the  settlement  ought  to 
give  the  daughter  a  power  of  appointment  by  will  in  default  of 
issue  :  Stanley  v.  Jackman  (1857),  23  Beav.  450. 

In  Kentish  v.  Newman  (1713),  1  P.  Wms.  234,  the  covenant  was 
to  invest  a  sum  of  money  in  the  purchase  of  an  annuity  to  be 
settled  on  the  husband  and  wife  for  their  lives,  remainder  to  the 
heirs  of  their  bodies,  remainder  to  the  husband  in  fee,  and  until  the 
settlement  should  be  made  the  money  was  to  be  applied  for  the 
separate  use  of  the  wife  ;  if  no  settlement  was  made  during  the 
joint  lives  of  the  husband  and  wife,  the  money  was  to  be  to  the  sole 
use  of  the  wife,  if  livîng,  but  îf  she  died  before  her  husband,  to  her 
brother  and  sister.  It  was  held  that  the  brother  and  sister  of  the 
wife  took  only  if  she  predeceased  her  husband  without  leaving  issue. 

A  father,  on  his  daughter's  marriage,  agreed  by  a  mémorandum 
in  writing  **  to  charge  my  property  with  1,000/.  as  her  fortune,  to 
be  settled  in  trustées  for  her  benefit,  she  to  receive  the  interest  at 
5  per  cent,  on  her  sole  and  separate  receipt  during  the  term  of  her 
natural  life  ;  but  if  she  has  a  family,  she  is  to  hâve  the  power  of 
disposing  of  it  amongst  her  children  in  such  shares  and  propor- 
tions as  she  and  her  husband  may  think  proper  ;  I  to  hâve  the 
power  to  lodge  the  1,000/.,  with  her  consent  and  that  of  her  trustée, 
in  any  security  we  may  agrée  upon."  No  settlement  was  ever 
executed,  and  the  wife  died  without  issue,  Held,  that  the  husband, 
as  his  wife's  administrator,  was  entitled  to  the  1,000/.  and  to  spécifie 
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performance  against  the  father,  notwithstanding  the  contention  of 
the  father  that  there  was  a  resulting  trust  for  him  :  Dennehy  v. 
Deluny  (1876),  Ir.  R.  10  Eq.  377. 

By  sect.  11  of  the  Married  Women's  Property  Act,  1882  (45  &  46  Poiicies 
Vict.  c.  75),  "a  policy  of  Insurance  effected  by  any  man  on  his  own  ^^^^"'^^^^^ 
life  and  expressed  to  be  for  the  benefit  of  his  wife  or  of  his  children  Women's 
or  of  his  wife  and  children  or  any  of  them  .  .  .  shall  create  a  ^^^^  ^ 
trust  in  favour  of  the  objects  therein  named."  This  is  practically  a 
le-enactment  of  sect.  10  of  the  Married  Women's  Property  Act, 
1870  (38  &  34  Vict  c.  93).  Poiicies  issued  under  thèse  sections 
appear  generally  to  state  that  they  are  **  for  the  benefit  of  his  wife 
A.,  and  of  the  children  of  their  marriage."  If  they  so  provide  the 
widow  and  children  take  as  joint  tenants:  Ile  Seyton,  Seyton  v. 
Satterthwaite  (1887),  34  Ch.  D.  511  (explaining  Re  Mellor's  Policy 
Trusts  (1877),  7  Ch.  D.  200,  and  Re  Adam's  Policy  Trusts  (1883), 
23  Ch.  D.  525);  Re  Davies'  Policy  Trusts,  [1892]  1  Ch.  90. 
Where  the  pohcy  was  expressed  to  be  **  for  the  benefit  of  his  wife 
and  children,"  a  second  wife  and  a  child  of  the  second  marriage 
were  held  entitled  to  participate  jointly  with  the  children  of  the 
wife  to  whom  the  assured  was  married  at  the  date  of  the  policy  : 
Re  Brmvne's  Policy,  Broivne  v.  Browne,  [1903]  1  Ch.  188;  and 
where  the  words  were  "  for  the  benefit  of  his  wife,  or  if  she  be 
dead,  between  his  children  in  equal  proportions  ''  it  was  held  that 
the  children  of  a  second  marriage  were,  but  a  second  wife  was  not, 
entitled  to  participate  :  Re  Griffiths'  Policy,  [1903]  1  Ch.  739. 

Whether  the  articles  relate  to  realty   or  personalty,  -issue 
the  Word  "  issue  "  may  be  explained  to  mean  ^^  children."  *"chiidren." 

Where,  according  to  the  terms  of  the  articles,  the  husband  was 
to  hâve  a  gênerai  power  of  appointment,  and  in  default  of  appoint- 
ment  the  trust  fund  was  to  be  divided  among  "  the  issue  of  the 
marriage,"  it  was  held,  first,  that  the  power  intended  must,  from 
the  circumstances  and  purpose  of  the  instrument,  be  taken  to  be 
only  a  limited  power  to  appoint  to  **  issue  of  the  marriage,"  and, 
secondly,  that  "  issue  of  the  marriage  "  was  to  be  construed 
"children":  Bristow  v.   Warde  (1794),  2  Ves.  Jun.  336. 

By  articles  made  for  value  after  marriage  it  was  agreed  that 
leases  for  lives  and  years  should  be  conveyed  to  trustées,  in  trust 
for  A.  and  B.  successively  for  life,  and  after  the  death  of  B.  for  the 
**  issue  "  of  B.  and  C.  (his  wife)  as  B.  should  appoint,  and  in  default 
for  **  such  children  "  share  and  share  alike,  and  in  default  of  **  such 
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issue/'  for  the  beirs,  executors,  and  administrators  of  ihe  said  B. 
during  the  said  leases  :  and  that  a  sum  of  money,  or  the  lands 
agreed  to  be  purchased  therewith,  should  go  (after  the  deaths  of  B. 
and  C.)  to  "  the  issue  '*  of  the  said  B.  and  C,  as  B.  and  C.  or  the 
survivor  should  appoint,  and  in  default  should  be  equally  divided 
among  "such  children"  share  and  share  alike,  and  if  there  should 
be  no  **  issue  "  of  the  said  marriage,  or  if  ail  **  such  issue  *'  should 
die  under  twenty-one,  over.  Held,  that  ** issue"  must  be  read 
'*children:"  Campbell  v.  Sandys  (1803),  1  Sch.  &  Lef.  281. 

By  marriage  articles  a  reversionary  interest  in  personalty  was 
agreed  to  be  settled  on  the  husband  and  wife  successively  for  life, 
and  after  the  death  of  the  survivor  on  the  *'  issue  of  the  marriage  " 
living  at  the  death  of  the  survivor  of  the  husband  and  wife  as  the 
husband  should  appoint,  and  in  default  of  appointment  then  on 
**  such  issue  '*  in  equal  shares  if  more  than  one,  and  if  but  one,  then 
the  whole  \o  go  to  **  such  only  child  ;  "  and  if  there  should  be  no 
**  issue  of  the  marriage''  living  at  the  death  of  the  survivor  of  the 
husband  and  wife,  then  as  the  husband  should  appoint.  Held, 
that  ''  issue  ''  meant  '*  children  :  "  Swift  v.  Stcift  (1836),  8  Sim.  168. 

Articles  on  marriage  to  settle  freeholds,  after  the  death  of  the 
husband,  to  '*  go  to  and  be  vested  in  the  issue  of  "  the  husband  and 
wife,  '*  and  that  such  issue  should  also  be  entitled  to  a  further  sum 
of  1,000Z.''  (to  be  charged  on  other  property)  "  in  such  shares  and 
proportions  as"  the  husband  should  appoint;  in  default,  as  the 
wife  should  appoint  ;  and  in  default,  "  in  equal  shares  if  there 
should  be  more  than  one  of  such  issue  born  in  the  said  (husband's) 
lifetime,  or  in  a  reasonable  time  after  bis  death."  Held,  that 
*'  issue  "  meant  **  children  :  "  Thompson  v.  Simpson  (1841),  1  Dr.  & 
War.  459. 

By  marriage  articles  it  was  agreed  that  the  trustées  of  a  money 
fund,  after  the  decease  of  the  husband,  should  pay  the  residue  of 
the  interest  and  also  the  principal  sum  (subject  to  an  annuity  by 
way  of  jointure  for  the  wife)  to  the  **  issue  of  the  said  intended 
marriage,"  as  the  husband  should  appoint  ;  and  in  default  of 
appointment,  to  **  ail  the  issue"  in  equal  shares,  "to  such  of  the 
said  issue  "  as  should  be  sons,  at  twenty-one,  and  to  such  of  them 
as  should  be  daughters,  at  twenty-one  or  marriage  ;  and  that  there 
should  be  a  power  of  advancement  for  **  the  said  issue  of  the 
marriage  "  to  the  extent  of  one-half  of  the  share  of  "  such  child 
respectively  ;  "  and  if  there  should  be  **  no  issue  of  the  intended 
marriage,  or  ail  such  issue  should  die  in  the  lifetime  of"  the 
husband,  then  the  whole  trust  fund  should  (subject  to  the  jointure) 
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vest  and  be  assigned,  and  go  to  the  husband,  bis  heirs,  executors, 
&c.f  absolutely,  for  bis  and  tbeir  sole  use  and  benefit.  Ând  it  was 
f ortber  agreed  tbat  a  regalar  deed  of  settlement  sbould  be  executed, 
wbicb  sbould  contain  tbe  several  clauses  and  covenants  in  sucb 
cases  usual  and  proper.  Held,  tbat  the  word  "  issue  "  was  to  be 
read  "  cbildren  :  ''  Roche  v.  Roche  (1845),  2  Jo.  &  Lat.  561. 

In  Bell  V.  BeU  (1862),  18  Ir.  Cb.  E.  517,  a  power  of  appointment  Power  to 
in  faveur  of  issue  was  on  tbe  context  explained  to  mean  a  power  îî^^ue  "** 
to  appoint  life  estâtes  only  to  tbe  cbildren  alive  at  tbe  date  of  tbe 
deed,  witb  remainders  to  tbeir  issue  in  strict  settlement. 

By  marriage  articles  it  was  agreed  tbat  personalty  sbould  be 
settled  upon  trust  (after  tbe  deatbs  of  busband  and  wife)  for  '^  tbe 
issue  of  tbe  intended  marriage"  as  tbe  busband  sbould  appoint, 
**  but  if  only  one  cbild,"  for  "  sucb  only  cbild."  Tbere  was  no 
trust  for  tbe  cbildren  in  default  of  appointment.  It  was  beld 
tbat  **  issue  '*  meant  "  immédiate  issue  "  or  cbildren  :  Lees  v.  Lees 
(1871),  Ir.  Rep.  5  Eq.  549  at  p.  558. 

Tbe  powers  to  be  inserted  in  a  settlement  will  be  tbe  same  Astothe 
whetber  tbe  instrument  directing  tbe  settlement  to  be  made  is  a  fnsertod.^ 
will,  marriage  articles^  or  voluntary  settlement. 

Tbere  is  a  palpable  différence  (see  per  Sbadwell,  V.-C,  HiU  v. 
Hill  (1884),  6  Sim.  186  at  p.  144)  between  powers  of  management, 
such  as  powers  of  leasing  or  of  sale,  wbicb  are  to  be  exercised  for 
the  benefit  of  tbe  estate,  and  powers  of  cbarging  tbe  estate,  sucb 
as  powers  of  jointuring,  and  of  cbarging  portions. 

It  was  formerly  considered  tbat  no  powers  ougbt  to  be  inserted 
in  tbe  settlement,  unless  tbey  were  expressly  autborised  by  tbe 
instrument  directing  tbe  settlement  to  be  made  :  see  Wheate  v.  Hall 
(1810),  17  Yq8.  80  ;Brew8ter  v.  Angell  (1820),  1  J.  &  W.  625. 

According  to  tbe  modem  practice — 

Powers  of  management  will  generally  be  inserted  in  Powers  of 

.  .  management 

the  settlement  (unless  they  are  omitted  in  reliance  on  the  are,  powers  of 
Settled  Land  Act,  1882  (45  &  46  Yict.  c.  38)),  while  nX^^^rted. 
powers  of  cbarging  will  not  be  inserted. 

It  was  once  tbought  tbat  tbe  doctrine  of  expressio  unius  est  exclumo  Exprm'w 
alterius  was  appUcable  in  determining  what  powers  sbould  be  nornôw  ' 
inserted,  and  tbat  if  tbe  executory  instrument  expressly  directed  appHed. 
the  insertion  of  specified  powers,   tbe   words    "usual    powers" 
coming  af terwards  would  only  authorise  the  insertion  of  such  usual 
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Sale  and 
exchange. 


Realty  sub- 
ject  to  samc 
trusts  as 
personalty. 


A  liens. 


powers  as  were  ejusdem  generis  as  those  specially  authorised: 
Pearse  v.  Baron  (1821),  Jac.  158;  HiU  v.  Hill  (1834),  6  Sim.  186 
at  p.  141  ;  or  even  would  not  anthorise  the  insertion  of  any  other 
powers:  Brewster  v.  Angell  (1820),  1  J.  &  W.  625  ;  Home  y.  Barton 
(1822),  Jac.  487  ;  uniess  the  words  were  in  a  distinct  clause  :  Lindaw 
V.  Fleetwood  (1885),  6  Sim.  162.  But  this  doctrine  would  not  now 
be  foUowed. 

Though  it  was  formerly  thought  that  a  power  of  sale  and  exchange 
could  not  be  inserted  without  express  directions  :  Wheate  v.  HaU 
(1810),  17  Ves.  80  ;  Brewster  v.  Angell  (1820),  1  Jac.  &  W.  625  ;  and 
Home  V.  Barton  (1822),  Jac.  487  (ail  cases  of  wills);  ît  appears  now 
to  be  the  rule  that  whether  there  is  a  simple  direction  to  settle  : 
Tumer  v.'  Sargent  (1858),  17  Beav.  515;  Wise  v.  Piper  (1880), 
18  Gh.  D.  848  ;  or  a  direction  that  the  settlement  shall  contain  ail 
usual  clauses:  Peake  v.  Penlington  (1818),  2  V.  &  B.  811  ;  HiU  v. 
HUl  (1884),  6  Sim.  186  ;  Duke  of  Bedford  v.  Marquess  of  Abercom 
(1886),  1  Myl.  &  Cr.  812;  a  power  of  sale  and  exchange  ought  to 
be  inserted. 

In  WiUiams  v.  Carter  (1818),  Sugd.  Pow.  (8th  éd.)  Append. 
p.  945  ;  and  in  Elton  v.  Elton,  No.  2  (1860) ,  27  Beav.  684,  where  realty 
became,  by  the  opération  of  a  covenant  for  settling  after-acquired 
property,  subject  to  the  same  trusts  as  personalty,  as  to  whîch 
latter  there  was  a  power  to  vary  investments,  it  was  held  that  the 
settlement  of  the  real  estate  ought  to  contain  a  power  of  sale  and 
exchange,  such  power  being  as  to  realty  analogous  to  the  power  to 
alter  and  vary  given  in  respect  of  the  personalty. 

Where  a  settlement  of  personalty  contained  a  power  to  the 
trustées  to  invest  in  the  purchase  of  land  to  be  held  "  upon  such 
trusts  as  would  best  correspond  with  the  then  subsisting  trusts," 
and  that  such  purchased  land  **  should  be  considered  as  personal 
estate  for  the  purposes  of  the  settlement,"  and  there  was  no  express 
power  of  sale  over  the  lands  so  to  be  purchased,  but  there  was  a 
power  to  vary  the  investments  of  the  settled  personalty.  Held,  that 
the  trustées  had  a  power  of  sale  over  purchased  land:  Tait  v. 
Lathbury  (1865),  L.  B.  1  Eq.  174. 

In  Master  v.  De  Croismar  (1848),  11  Beav.  184,  where  the  husband 
and  some  of  the  children  were  aliens,  it  was  held  that  realty, 
becoming,  by  virtue  of  a  covenant  to  settle  after-acquired  property, 
subject  to  trusts  similar  to  those  of  personalty,  must  be  sold  ;  but  this 
would  not  now  be  necessary  as  an  alien  can  now  acquire,  hold  and 
dispose  of  land  in  the  same  manner  in  ail  respects  as  a  natural  bom 
Brilish  subject  :  Naturalization  Act,  1870  (88  &  84  Vict.  c.  14),  s.  2. 
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Where  by  marriage  articles  the  hnsband  covenanted  to  settle  bis 
estate,  snbject  to  raîsîng  by  any  ways  or  means  that  he  should 
think  proper  the  som  of  15,0002.  by  mortgage  or  otherwise.  Heldy 
tbathe  might  raîse  the  15,000L  by  sale:  Tasker  v.  SmaU  (1884), 
6  Sim.  625. 

Where  a  power  of  sale  ought  to  be  given  to  the  trustées,  a  power  Power  to  give 

to  give  receîpts  would  formerly  also  be  given  to  them  :  Twmer  y,  ^^^  P  • 

Songent  (1858),  17  Beav.  515.    But  where  on  the  construction  of  a 

will  a  power  of  sale  by  the  tenant  for  life  was  to  be  inserted  in 

the  settlement,  he  was  not  allowed  a  power  to  give  receipts  :  Cox  v. 

Cox  (1855),  1  E.  &  J.  251.    The  power  to  trustées  to  give  receipts 

can  now  be  omitted,  in  reliance  on  the  Gonveyancing  and  Law 

of  Property  Act,  1881  (44  &  45  Vict.  c.  41),  s.  86  ;  and  the  Trustée 

Act,  1893  (56  &  57  Vict.  c.  53),  s.  20. 

A  power  to  vary  securities  was  inserted  in  Sampayo  v.  Gould  Power  tovaiy 
/'ioAc^\    ift  a-        Ano  securities. 

(1842),  12  Sim.  426. 

A  power  to  partition  would  be  inserted  if  a  share  only  were  Partition, 
settled  :  HiU  v.  HiU  (1834),  6  Sim.  136  at  p.  145. 

In  HiU  V.  HiU  (1884),  6  Sim.  186,  Shadwell,  V.-C,  was  of  Powersof 
opinion  that  a  direction  to  settle  authorised  the  insertion  of  {inter  ®*®^°^" 
</ /ta)  ^' powers  of  leasing,  •  .  .  and  where  there  .  .  .  are  any  mines, 
or  any  land  fit  for  building  purposes,  powers  of  leasing  mines,  and 
of  granting  building  leases,"  such  powers  being  bénéficiai  to  ail 
parties.  But  where  the  articles  stipulated  for  a  power  to  lease  for 
twenty-one  years,  and  ail  other  usual  powers,  it  was  held  that  the 
insertion  of  a  power  to  grant  building  leases  for  a  longer  term  was 
not  authorised  :  Pearse  v.  Baron  (1821),  Jac.  158. 

Where  the  articles  (on  a  marriage  in  Scotland)  stipulated  that  a 
settlement  of  estâtes  in  Ireland  should  contain  **  ail  the  co venants, 
provisions  and  conditions  usually  contained  in  marriage  settlements 
made  in  England,"  and  the  draft  settlement  contained  powers  to 
grant  building,  repairing  and  mining  leases,  a  référence  was  ordered 
to  inquire  whether  the  proposed  powers  were  common  in  that  part 
of  Ireland  in  which  the  estâtes  were  situate  :  Duke  of  Bedford  v. 
Marquées  of  Abercom  (1836),  1  My.  &  Cr,  312. 

In  a  settlement  of  personal  property,  the  parties  covenanted  to  settle  powers  of 
ail  future-acquired  property  upon  the  same  trusts,  &c.,  and  subject  ^^ulnK^ 
to  the  same  powers,  &c.,  or  as  near  thereto  as  the  nature  and  leases. 
tenure  of  the  property  would  admit.     Held,  that  this  covenant 
authorised  the  insertion  in  the  settlement  of  subsequently-acquired 
freeholds,  of  a  power  to  grant  mining  leases,  the  prier  owner 
having  granted  such  leases,  though  the  mines   had  never  been 
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both  bef  ore 

marriage, 

settlement 

Controls. 


Articles 
before,  and 
settlement 
af ter,  mar- 
riage,  articles 
control. 


effectually  worked  ander  them:  Scott  v.  Steward  (1859)»  27 
Beav.  867. 

Powere  of  maintenance,  éducation,  and  advancement,  were  directed 
to  be  inserted  in  the  settlement  in  Tumer  v.  Sargent  (1853), 
17  Beav.  515,  whei:e  by  codicil  the  testator  directed  as  foUows  : — ''I 
farther  direct  that  ail  the  property,  real  or  personal,  given  in  my 
said  will  to  my  danghter  J.,  shall  be  so  settled,  to  the  exclusion  of 
her  présent  or  any  future  husband,  that  the  same  may  belong  to 
my  said  daughter  during  her  life,  and  be  secured  for  the  benefit  of 
her  children,  if  more  than  one,  equally,  after  her  death,  so  that  the 
issue  of  any  such  child  dying  in  my  daughter's  lifetime  may  take 
his  or  her  parent's  share." 

A  po  wer  to  appoint  new  trustées  was  inserted  in  Lindow  v.  Fleetwood 
(1885) ,  6  Sim.  152  ;  and  in  Sampayo  v.  Qould  (1842) ,  12  Sim.  426,  where 
the  contract  of  marriage  was  drawn  up  in  the  Portuguese  language 
and  executed  according  to  the  law  of  Portugal,  where  the  parties 
were  residing,  and  contained  a  statement  that  the  parties  wished 
that  it  should  be  regulated,  made  binding,  and  carriedinto  fuU  and 
complète  effect  under  the  laws  of  England.  Â  like  power  was 
inserted  in  a  settlement  made  in  pursuance  of  the  directions 
contained  in  a  will  in  Tumer  v.  Sargent  (1858),  17  Beav.  515. 

On  the  other  h  and  powers  to  charge  portions  :  Higginson  v.  Bameby 
(1826),  2  S.  &  S.  516;  Grier  v.  Grier  (1872),  L.  E.  5  H.  L.  688; 
or  to  jointure  :  Duke  of  Bedford  v.  Marquess  of  Abercom  (1886), 
1  My.  &  Cr.  812  ;  are  not  inserted  in  the  absence  of  spécial  directions. 
But  in  SackinUe-West  v.  Holmesdale  (1870),  L.  E.  4  H.  L,  548, 
the  insertion  of  thèse  powers  was  under  spécial  circumstances 
authorised. 

If  marriage  articles  and  a  settlement  are  both  made 
before  marriage,  the  settlement  will  be  consîdered  as 
superseding  the  articles,  unless  the  settlement  be 
expressly  stated  to  hâve  been  made  in  pursuance  of  the 
articles,  or  unless  it  can  be  otherwise  shown  that  the 
settlement  was  intended  to  carry  out  the  articles,  and 
that  any  différence  between  the  two  instruments  has 
arisen  by  mistake  :  but  if  the  articles  are  made  before, 
and  the  settlement  after,  marriage,  the  articles  will 
control  the  settlement. 

''Where  articles  are  entered  into  before  marriage,  and  settle- 
ment made  after  marriage  différent  from  those  articles  (as  if  bj 
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articles  the  estate  was  to  be  in  strict  settlement,  and  by  the  settle- 
ment  the  busband  is  made  tenant  in  tail  whereby  he  hath  it  in  his 
power  to  bar  the  issue),  this  Court  will  set  up  the  articles  against 
the  settlement  ;  but  where  both  articles  and  settlement  are  préviens 
to  the  marriage,  at  a  time  when  ail  parties  are  at  liberty,  the 
settlement  differing  from  the  articles  will  be  taken  as  a  new  agrée- 
ment  between  them,  and  shall  control  the  articles.  And  although  in 
the  case  of  West  v.  Errissey  (1726),  2  P.  Wms-  849;  (1727)  1  Bro.  P.  C. 
(Toml.  éd.)  225,  the  articles  were  made  to  control  the  settlement 
made  before  marriage,  yet  that  resolution  no  ways  contradicts  the 
gênerai  rule  ;  for  in  that  case  the  settlement  was  expressly  men- 
tioned  to  be  made  in  pursuance  and  performance  of  the  marriage 
articles,  whereby  the  intent  appeared  to  be  still  the  same  as  it  was 
at  the  making  of  the  articles:"  per  Talbot,  C,  Legg  v.  Ooldwire 
(1738),  Ca.  t.  Talb.  20.  In  Honor  v.  Honor  (1710),  1  P.  Wms.  128  ; 
Weaty.  Errissey  (1726),  2  P.  Wms.  849  ;  1  Bro.  P.  C.  (Toml.  éd.)  225  ; 
and  Roberts  v.  Kingsly  (1749),  1  Ves.  Sen.  288,  where,  although  the 
settlement  was  made  before  the  marriage,  it  was  expressly  stated  to 
be  made  in  pursuance  of  the  articles  ;  and  in  RandaU  v.  WUlis  (1800), 
5  Yes.  262,  where  the  settlement  was  made  after  the  marriage  ;  it 
was  held  that  the  settlement  must  be  controlled  by  the  articles. 

In  Bold  V.  Hutchinson  (1855),  5  De  G.  M.  &  G.  558,  on  app.  from 
20  Beav.  250,  Lord  Cranworth,  C,  says  (at  p.  568)  :— "  The  doctrine 
now  is,  that  when  a  settlement  purports  to  be  in  pursuance  of 
articles  entered  into  before  marriage,  and  there  is  any  variance, 
there  no  évidence  is  necessary  in  order  to  hâve  the  settlement 
corrected  ;  and  although  the  settlement  contains  no  référence  to  the 
articles,  yet,  if  it  can  be  shown  that  the  settlement  was  intended  to 
be  in  conformity  with  the  articles,  yet  if  there  is  clear  and  satis- 
factory  évidence  showing  that  the  discrepancy  had  arisen  from  a 
mistake,  the  Court  will  reform  the  settlement  and  make  it  conform- 
able  to  the  real  intention  of  the  parties." 

Where  the  only  évidence  of  the  articles  was  a  récital,  not  pur- 
porting  to  give  the  ipsissima  verba  of  the  articles,  in  a  post-nuptial 
settlement,  it  was  held  that  the  settlement,  and  not  the  articles  as 
recited,  was  the  controUing  document:  Mignan  v.  Parry  (1862), 
81  Beav.  211. 

Where,  under  a  settlement  made  after  marriage,  an  adult  takes  Exception. 
a  smaller  interest  than  he  would  hâve  taken  under  the  articles,  the 
presumption  is  that  the  variance  was  made  purposely,  unless  the 
settlement  is  expressly  made  in  pursuance  of  the  articles  :  Pariyn 
V.  RoherU  (1756),  1  Amb.  815. 
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Letter  fol-  Where  a  letter  by  a  lady*s  father,  stating  what  her  fortune  wonld 

Mticiee^^        ^*  ^*8  foUowed  by  articles  for  the  Bettlement  of  part  only  of  the 

property  mentioned  in  the  letter,  the  articles  were  alone  heid 

binding  :  Re  Badcock,  Kingdon  v.  Tagert  (1880),  17  Ch.  D.  861. 

Spécifie  per-        Spécifie  performance  of  marriage  articles  can  be  obtained  by  the 

^^JJ5^^'     wife  or  the  children  of  a  marriage  against  any  person  who  bas 

articles.  contracted  to  make  provision  for  them,  though  some  other  person 

who  bas  contracted  to  make  provision  for  them  bas  made  defanlt 

in  doingso:  Perkina  v.  Thomton  (1741),  1  Amb.  502;  Harveyv. 

Ashley  (1748),  8  Atk.  607  at  p.  611  ;  Crqfton  v.  OtTnaby  (1806),  2 

Sch.  &  Lef.  688  at  p.  602  ;  Lloyd  v.  Lloyd  (1887),  2  My.  &  Cr. 

192  ;  Campbell  v.Ingilby  (1856),  21  Beav.  507  at  p.  567. 
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CHAPTER  XXXV. 

DBEDS   TO  WHICH   PORBIGNBRS  ARE   PARTIES. 


Deeds  Relatifig  to  English  Land  :  Intention  of  Parties  detei-mines 
Law  applicable  to  Construction  of  Deeds  :  Intention  declared 
in  Deed  :  Law  generally  Applicable  is  Law  of  Place  where 
Deed  Executed,  unless  Situation  of  Property,  Form  of 
Deedy  or  Invalidity  of  Provisions  thereof  by  such  Law  shows 
Contrary  Intention  :  Law  generally  Applicable  to  Marriage 
Contracts  is  Law  of  Matrimonial  Domicile,  unless  Situation 
of  Property,  Form  of  Deed,  or  Invalidity  of  Provisions 
thereof  by  such  Law  shows  Contrai-y  Intention  :  Capacity  Deter- 
mined  by  Law  of  Domicile. 

Deeds  relating  to  English  land,  whether  freehold  or  leasehold, 
in  English  form  are  construed  by  English  law:  Chamberlain  v. 
Napier  (1880),  15  Ch.  D.  614  ;  but  questions  frequently  arise  as  to 
the  national  law  by  which  the  construction  of  deeds  and  contracts 
relating  to  property  other  than  land,  and  of  marriage  settlements 
of  personalty,  made  between  parties  of  différent  nationalities  is  to 
be  regulated. 

The  true  rule  for  determining  the  question,  which  is  applicable 
to  ail  documents,  is — 

"  The  intention  of  the  parties  to  a  contract  is  the  true  Lawapp] 
criterion  by  which  to  détermine  by  what  law  it  is  to  be  mined  by 
govemed:"  per  Lord  Lindley,  Spurrier  v.  La  Cloche,  ^ot^uZ. 
[1902]  A.  C.  446  at  p.  450. 

Of  course  this  intention  can  be  shown,  and  indeed  of ten  is  shown, 
by  a  déclaration  in  the  document  itself  as  to  the  law  by  which  it  is 
to  be  construed  :  Re  Hemando,  Hemando  v.  SaivteU  (1884),  27  Ch.  D. 
284,  but  where  this  has  not  been  done,  the  intention,  in  the  absence 
of  any  spécial  circumstances,  as  regards  documents  other  than 
marriage  settlements,  is  presumed  to  be  that  they  are  to  be  con- 
strued by  the  law  of  the  place  where  they  are  made  ;   and  as 


lic- 
ieter- 
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LAW   OF  PLACE  WHERE   DEED   EXECUTED. 


regards  marriage  settlements  that  they  are  to  be  constmed  by  the 
law  of  the  intended  matrimonial  domicile. 


Law  gene- 
rally  applic- 
able i8  law  of 
country  wbere 
deed  exe- 
cnted. 


"  It  is,  however,  generally  agreed  that  the  law  of  the 
place  where  the  contract  is  made  is  prima  facie  that 
which  the  parties  intended,  or  ought  to  be  presumed  to 
hâve  adopted,  as  the  footing  upon  which  they  dealt,  and 
that  such  law  ought  therefore  to  prevail  in  the  absence 
of  circumstances  indicating  a  différent  intention  :  "  p^ 
Willes,  J.,  Lloyd  y.  Guihert  (1865),  L.  K.  1  Q.  B.  115 
at  p.  122. 


Ëxamples. 


Circum- 
stances show 
ingi  ntention 
that  another 
law  should 
apply. 


Situation  of 
property. 


Thus  where  a  contract  was  made  in  London  between  London 
firms  for  the  shipment  by  a  French  company  of  Algerian  esparto 
at  an  Algerian  port,  it  was  held  that  the  contract  was  to  be  con- 
strued  and  govemed  by  English  law,  and  that  the  shippers  were 
not  excused  from  performing  the  contract  by  the  existence  of  force 
majeure  at  the  French  port,  though  sach  would  bave  been  a  good 
defence  according  to  French  law  :  Jacobs  v.  Crédit  Lyonnais  (1884), 
12  Q.  B.  D.  689  ;  and  a  charter-party  on  an  ordinary  English 
printed  form,  negotiated  and  made  in  London  between  the  London 
broker  of  a  domiciled  German  and  merchants  in  London  for  a 
voyage  of  the  German's  ship,  was  constraed  by  English  law  :  The 
Industrie,  [1894]  P.  58. 

A  contract  having  been  made  in  the  South  African  Kepublic  by 
an  English  company  carrying  on  business  in  South  Africa  with  an 
English  servant  résident  in  the  South  African  Eepublic  for  the  per- 
formance by  him  of  services  in  South  Africa,  it  was  held  that  the 
contract,  though  made  in  English  form,  was  governed  by  the  law  of 
the  South  African  Eepublic  :  South  African  Breweries,  Ltd.  v.  King, 
[1899]  2  Ch.  173;  [1900]  1  Ch.  278. 

The  following  circumstances  hâve  been  held  to  show  an  intention 
that  the  contract  should  be  governed  by  a  law  other  than  that  of 
the  place  where  the  contract  is  made: — (i.)  The  fact  that  the 
property  is  situate  elsewhere  ;  (ii.)  the  fact  that  the  form  of  the 
contract  is  that  of  another  country;  (iii.)  the  fact  that  certain 
stipulations  in  the  contract  would  be  void  according  to  the  law  of 
the  country  where  the  contract  is  made. 

Thus  the  extent  of  an  authority  given  by  a  foreign  power  of 
attorney  intended  to  be  acted  upon  in  England  must  be  determined 
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by  English  law  :  Chatenay  v.  BrazUian  Submarine  Telegraph  Co., 
[1891]  1  Q.  B.  79. 

A  fire  policy  of  an  English  company,  made  in  Jersey  on  Formof 
chattels  in  Jersey  assuring  money  to  be  paid  in  Jersey  out  of 
the  fonds  of  the  company,  in  the  English  language  and  form, 
and  containing  a  référence  to  the  English  Arbitration  Act,  was  held 
to  be  governed  by  the  law  of  England,  and  not  by  that  of  Jersey  :. 
Spurner  v.  La  Cloche,  [1902]  A.  C.  446  ;  and  a  marine  policy  in 
English  form,  but  executed  in  Sweden,  providing  that  the  parties 
in  case  of  dispute  agrée  to  be  bound  in  ail  things  by  the  jurisdiction 
and  décision  of  the  English  Law  Courts,  is  to  be  construed  by 
English  law:  Royal  Exchange  Assurance  Corporation  v.Sjoforsakrings 
Aktiebolaget  Vega,  [1902]  2  K.  B.  884  at  pp.  894-896. 

The  fact  that  certain  stipulations  în  the  deed  are  valid  by  the  inva^dity  of 
laws  of  one  country  only,  shows  that  the  law  of  that  country  is  that  Lw  of  place 
by  which  the  contract  is  to  be  governed.    Thus  a  contract,  made  in  ^^^^^ 
America  between  an  American  citizen  and  an  English  company  for 
carrying  cattle  from  America  to  England  in  a  Brîtish  ship,  contain- 
ing a  stipulation  that  the  company  should  not  be  liable  for  the 
négligence  of  the  master  or  crew  of  the  ship,  such  stipulation  being 
good  by  English  law  but  invalid  by  American  law,  is  governed  by 
English  law  :  Re  Missouri  Steamship  Co.  (1888),  42  Ch.  D.  821. 

And  where  a  contract  between  an  English  and  a  Scots  firm, 
signed  in  England  but  to  be  performed  in  Scotland,  contained  a 
stipulation  for  référence  of  disputes  to  two  unnamed  members  of 
the  London  Corn  Exchange  (which  by  Scots  law  was  inoperative, 
the  members  not  being  named),  it  was  held  that  the  contract  was 
governed  by  English  law:  Hanilyn  v.  Talisker  Distillery,  [1894] 
A.  C.  202. 

With  regard  to  marriage  settlements — 

^^  As  a  gênerai  rule   the    law   of    the   matrimonial  i°  marriage 

_        ,   ,         ,  ,  ,  ,         Bettlements 

domicile  is  applicable   to  a   contract  in  considération  lawsiene- 

of  the  marriage  :  "   per  Cozens-Hardy,  L. J.,  Re  Fttz-  MeUrSiLt' 

geraïd,   Simnan  v.  Fitzgerald,    [1904]     1    Ch.    573   at  l^onlli 
p.  587. 


domicile. 


An  ante-nuptial  contract  in  the  Scots  form  executed  in  Scotland 
by  persons  domiciled  in  Scotland,  and  residing  there  after  their 
marriage,  is  construed  by  Scots  law  :  Anstinither  v.  Adair  (1834), 
2  My.  &  K.  518  ;  Williams  v.  Williams  (1841),  8  Beav.  547  ;  and  a 
settlement  in  the  Scots  form  executed  in  England  by  a  husband 
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stances 
showing  in- 
tention that 
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should  applj. 


Situation  of 
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Form  of  deed. 


Invalidity  of 

f>royi8ions  by 
aw  of 
domicile. 


domiciled  in  Scotland  and  a  wife  domîciled  in  England,  who  resided 
after  marriage  in  Scotland,  is  construed  by  Scots  law  :  Duncan  v. 
Cannan  (1864),  18  Beav.  128;  on  app.  (1865)  7  D.  M.  &  G.  78; 
and  a  settlement  in  French  form  ezecuted  in  France  by  persons 
domiciled  in  England,  but  residing  in  France,  and  intendingto 
réside  there  subsequently  to  the  marriage,  was  construed  by 
French  law:  Este  v.  Smyth  (1854),  18  Beav.  112;  and  a  settle- 
ment  in  English]  form  executed  in  [England  by  a  domiciled  Tork 
and  a  domiciled  English  woman  who  intended  to  réside  subse- 
quently to  the  marriage  in  England  was  construed  by  English  law  : 
CoUiss  V.  Hector  (1876),  L.  B.  19  Eq.  834. 

The  following  circumstances  hâve  been  held  to  show  that  the 
settlement  is  to  be  govemed  by  a  law  other  than  that  of  the  matri- 
monial domicile,  viz.,  (i.)  the  fact  that  the  property  comprised  in  the 
settlement  is  English  realty,  (ii.)  the  form  of  the  limitations  of  the 
settlement,  (iii.)  the  invalidity  of  its  provisions  according  to  the 
law  of  the  matrimonial  domicile. 

If  the  settlement  is  of  English  land  and  in  English  form,  it  will 
be  construed  by  English  law.  Thus,  where  a  settlement  was  made 
in  Scotland,  by  a  domiciled  Englishman  résident  in  Scotland  on 
his  marriage  with  a  domiciled  Scotswoman,  of  English  real  estate 
in  English  form,  it  was  held  that  the  construction  of  the  deed  was 
to  be  determined  by  English  law  :  Chamberlain  v.  Napier  (1880),  15 
Ch.  D.  614. 

And  a  settlement  made  in  the  English  form,  and  apparently 
executed  in  France,  on  the  marriage  of  a  domiciled  Frenchman  with 
a  domiciled  English  woman,  who  subsequently  to  the  marriage  resided 
in  France,  was  construed  by  English  law:  Watts  v.  Shrimpton 
(1855),  21  Beav.  97  ;  Van  Grutten  v.  Digby  (1862),  81  Beav.  561  ; 
Re  Megrety  Tweedie  v.  Maunder,  [1901]  1  Ch.  547. 

And  a  contract  of  marriage  in  the  Scots  form  made  on  the 
marriage  of  a  domiciled  Englishman  and  a  Scotswoman  was 
construed  by  Scots  law:  Re  Bamard,  Bamard  v.  White  (1887), 
66  L.  T.  9  ;  Re  Fitzgerald,  Surman  v.  Fitzgerald,  [1904]  1  Ch.  678. 

A  settlement  valid  according  to  the  law  of  the  antenuptial 
domicile  of  the  wife,  but  invalid  according  to  the  law  of  her 
matrimonial  domicile,  is  to  be  construed  by  the  law  of  her  ante- 
nuptial domicile,  at  any  rate,  so  far  as  regards  property  situate  in 
the  Jorum  of  her  antenuptial  domicile  :  Van  Orutten  v.  Digby  (1662), 
31  Beav.  561. 

So  a  settlement  in  English  form  of  English  f unds  made  by  an 
Englishwoman  on  her  marriage  with  an  Italian  (which  settlement 
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was  void  by  Italian  law),  was  held  to  be  govemed  by  English  law, 
and  a  covenant  for  settlement  of  after-acquired  property  contained 
therein  was  accordingly  held  binding  on  the  wife:  Re  BankeSy 
Reynolds  v.  EUis,  [1902]  2  Ch.  888. 

But  the   capacity  of    the  parties  is  regulated  by  the  law  of  9*J^^^  , 
domicile:  Ouepratte  v.  Young  (1851),  4  De  G.  &  Sm.  217.  byiawof 

ThuB  where  by  the  law  of  a  foreign  country  the  husband  and  «lo™*^^^®- 
wife  hâve  the  right  to  revoke  their  marriage  contract,  and  such 
right  cannot  be  waîved  or  lost,  an  English  woman  can,  with  her 
husband'B  consent,  revoke  a  post-nuptial  settlement  made  in  the 
English  form  in  pursuance  of  ante-nuptial  articles  to  which  she, 
as  an  infant,  was  a  party,  and  which  was  consequently  voidable  by 
her,  because  on  her  marriage  she  acquires  her  husband's  domicile, 
and  is  subject  to  the  law  of  that  domicile,  and  hence  cannot 
effectually  ratify  her  ante-nuptial  contract  :  Viditz  v.  0*Hagan^ 
[1900]  2  Ch.  87. 
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ABBOAD, 

deeds  executed^  630  et  seq.,  iee  Dieds  to  which  Foseionebs  are  Parties 

ACCEPTANCE, 

of  eetate  prevents  subséquent  disclaimer,  20 

ACCIDENT, 

deed  not  binding  on  ground  of,  187, 138 

ACCEUED  SHAEES, 

CT068  remainders  of ,  380 

ACCEUEE, 

not  implied,  467 

ACEE, 

in  deed  means  statutory  acre,  66 

ACEEAGE, 

of  paroels,  wrongly  stated,  rejected,  220,  221 

ACT  OP  PAELIAMEN1\ 

as  évidence  of  meaning  of  words,  63 
meauing  of  word  defined  by,  66 
légal  tenus  in,  évidence  as  to,  67 
eontemporanea  expositio  applied  to,  141 
debates  not  looked  at  to  construe,  142 
construed  by  usage,  148 
ejusdem  generis  rule  applied  to,  231 

ACTS, 

of  parties,  not  évidence  to  construe  deed,  188 

babitually  done  under  anoient  document  évidence  to  explain  it,  142  et  seg. 

*'  reasonable,"  meaning  of ,  567 

ADDITION, 

false,  to  parties,  180 
to  parcels,  220 

ADDITIONAL  TEEMS, 
implied  by  usage,  130 

ADJOINING  TENEMENTS, 
grant  of  one  of ,  240,  255  et  $eq, 

ADMINISTEATOE,  se«  Executor 

ADMISSIONS, 

subséquent,  not  allowed  to  aid  construction  of  deed,  188 
of  debts,  by  deed,  may  operate  as  covenants  to  pay,  198,  491 

ADVOWSON, 

not  passed  by  gênerai  words  when  particular  words  not  ejusdem  gennris, 
230 
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AFTEB-ACQUIBED  PBOPEBTT,  fee  Coysnants  to  Ssttlb 
assignmeiit  of ,  "wlien  constmed  as  ooTenant^  606,  509>  510 

AGREEMENT, 

for  iease,  when  constmed  as  lease,  51,  52 

construction  of,  in  favonr  cl  lessee,  121, 122 
for  sale,  Toid  for  uncertainty  of  subject-matter,  98 

followed  by  receipt  for  pnrchase-money,  185 
contemporaneoos  with,  not  admitted  to  explain,  deed,  126 
l'ecital  of,  inconsistent  with  operative  part,  181, 185 
not  nnder  seal,  sometimes  called  oovenant,  483 
under  seal,  amonnts  to  coTenant,  485 

to  exécute  deed  which  ought  to  contain  covenants,  500 

for  leaee  or  mortgage,  effect  of ,  in  creating  speoialty  debt,  500 

AGBEEMENT  AND  DECLARATION, 

that  party  is  to  do  an  act  is  a  covenant  by  such  party,  492 

propertv  shall  be  settled  binds  husbând  and  wife,  588  et  seq, 
nusband  (or  wife)  shall  settle  binds  him  (or  her)  only,  583  et  seq. 

AIR, 

implied  right  to  aocess  of,  when  grant  is  for  business  requiring  it,  269,  270 

ALIENS, 

beooming  entitled  to  land  under  covenant  to  settle,  626 
deeds  entered  into  with,  681  et  seq.,  ses  Dbbds  to  whigh  Fobsiokebs  abx 
Pabtixs 

ALL  ESTATE  CLAUSE,  271  et  seq, 

redeemed  land-taz,  tithes,  right  of  entry  do  not  pass  by,  278 
conveyanoe  of,  for  value,  271 

"ALL  OTHER  THE,"  227 e^^^. 

ALLOTMENT, 

whether  passes  by  gênerai  words,  252 

ALTERATIONS, 

in  deeds,  presumption  as  to  time  of ,  26 
printed  deed  altered  in  writing,  27,  84 
pencil,  27 
material,  by  party,  effect  of,  81 

in  bonds,  poUcies,  32,  89 

in  guarantee,  bill  of  exohange,  bank  note,  38,  39 

with  consent  of  ail  parties  to  effect  intention,  33,  34 

fresh  exécution  after,  presumption  as  to,  37 

new  stamp,  87 

by  stranger,  37 

after  some  of  the  parties  hâve  executed,  88,  39,  40 
immaterial,  39  et  seq, 
f  raudulent,  40 
by  accident  or  mistake,  41 

AMBIGUITY, 

Latent  or  equivocation,  defined,  96 

distinguished  from  inaocuraoy,  97, 107,  108 

how  discovered,  103 

évidence,  extrinsic  or  intrinsic,  to  clear  up,  103, 110 

intrinsic  to  détermine  person  or  thing  described,  103 
direct,  of  intention,  to  résolve,  104, 107, 109,  110 
rules  as  to,  given  by  Wigram,  V.-C.,  106 
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AMBIOVITY—continued, 

Patent  defined  and  explaîned,  96,  97 

eyidence  admissible  to  clear  up^  97,  110 

direct,  of  intention,  not  admissible,  98 
not  oleared  np,  makes  deed  or  clause  void  for  uncertainty,  98, 110 
determined  by  élection  of  grantee,  99 
arising  from  inaccurate  description,  110 
in  ancient  documents,  ezplained  by  usage,  142,  144 
in  operative  part  explained  by  récitals,  185  et  seq. 

AMBIGUOUS  WOBDS, 

construed  against  person  using  them,  501 
absolute  covenant  not  qualiôed  by,  542 

ANCIENT  DOCUMENTS, 
évidence  to  construe,  61 

of  circumstances,  61 
oonduct,  139, 140  et  seq, 
contemporaneous  interprétation,  140  et  seq, 
usage,  142, 145 

modem,  143, 144 
wbat  are,  148 

"AND  ALL  OTHEE"  or  "AND  ALSO," 
gênerai  description  introduced  by,  227 

ANNUITY, 

out  of  rents  and  profits  is  charged  on  corpus,  453 

unless  context  shows  charged  on  income  only,  229,  454 
grants  of,  construction  of  covenants  in,  518,  519,  521 

ANTICIPATION,  EESTRAINT  ON,  »ee  Ebstbaint  on  Anticipation 

APPAEENT  EASEMENTS,  256,  see  Easbmsnts 

APPENDANT, 

distinguished  from  appurtenant,  250,  252 

things,  to  parcels,  pass  without  express  words,  250 

what  are,  250,  251 
advowson,  to  manor,  250,  284,  285 
common  to  arable  land,  250 
estovers,  to  house,  250 
always  arise  by  prescription,  250 

"APPEETAINING," 

construed  as  "  as  usually  occupied  with  "  parcels,  75,  253 
will  not  recreate  extinguished  easements,  251 

rights  of  common,  254 

APPOINTMENT, 

power  of,  exécution  of  instrument  exercising,  5 

deed  of,  construed  as  garant,  49 

effected  by  deed  not  referring  to  power,  53 

by  feoffment,  récital,  lease  and  release,  &c,,  52,  53,  119 
where  donee  of  power  bas  also  an  interest,  53 
opération  of  rule  in  Shelley's  ca$9,  325,  326 

existence  of  power  does  not  prevent  vesting  where  there  are  express  limita- 
tions in  default  of  appointment,  447,  448 
implied  gift  to  objecte  of  power  in  default  of  appointment,  449 
where  only  survivors  take,  450 
where  power  is  testamentary  only,  450 
créâtes  tenancy  in  common,  449 

APPOETIONMENT  OP  EENT, 

up  to  purchase,  paroi  évidence  of  agreement  for,  not  admitted  after  con voy- 
ance, 126 
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APPEENTICE, 

oovenants  by  or  with,  whether  dépendent,  586,  537 

APPUETENANCES, 
meaning  of,  253 

distin^uished  f  rom  things  appendant,  250,  251,  253 
pas8  without  express  words,  249,  250 
garden,  or  ways,  to  house,  138,  250 
oommon  of  pastnre,  estovers,  or  torbary,  to  manor,  250,  251 

created  by  prescription  or  grant,  250,  251 

revivor  of  right  of,  253,  254 
grant  of  land  with  the,  only  pauses  what  is  strictly  appartenant,  252 
contract  for  sale  with  the,  construction  of,  252, 253 
mav  mean  things  usoally  enjoyed  with  paroels,  253,  254 
right  to  use  a  wall,  285 
in  habendum  construed  by  words  in  promises,  287 

ARBITRATION, 

agreements  for,  when  conditions  précèdent,  533 

AEMOEIAL  BEAEINGS, 

grant  of,  to  A.  and  his  hoirs  maie,  307 

AETICLES  OF  ASSOCIATION, 
read  to  explain  mémorandum,  78 

"AS  COUNSEL  SHALL  ADVISE,"  567,  568,  611 

"ASSIGN," 

Word,  whether  effectuai  to  revive  merged  term,  52 

ASSIGNMENT, 

cancelled,  effect  of,  29 

covenant  construed  as,  51,  507,  508 

implied  by,  497,  498 
of  future  property  construed  as  covenant,  508,  509,  510 
by  exécuter,  of  "  his  "  goods  and  chattels,  277 

"ASSIGNS," 

implied  by  law,  112 

rent  reserved  to,  112 

hereditaments  limited  to  A.  and  his,  300 

in  expression  "  hoirs  and  assigns,"  mère  surplusage,  801 

ATTESTATION, 

not  necessary  to  validité  of  deed,  21 

meaning  of,  21 

of  sealing  by  corporation,  21 

ATTOENEY, 

exécution  by,  22 

power  of,  explained  by  récitals,  190 
exeouted  abroad,  632,  633 

AVEEMENT, 

meaning  of,  98 

AWAED, 

is  not  a  deed,  3 

altération  of  umpire's,  40 

inclosure,  ambiguous,  évidence  of  acte  of  o^vners,  141 

whether  presumption  as  to  ownership  of  river-bed  appliee  to,  23 


BANK  NOTE, 

altérations  in,  38 
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BANKRUPT, 

tenant  in  tail,  mortgage  by,  further  assaranoe,  566 

BANKBUPTCY, 

limitation  to  tenant  for  life  until,  344 
in  marriafce  settlemente,  344,  845 

BAPTISM, 

name  of,  177 

BABGAIN  AND  SALE, 

constmed  as  covenant  to  stand  seised,  48 

confirmation,  50 

feoffment,  51 
not  enrolled,  oonstrued  as  grant,  49 
examples  of  deeds  constmed  as,  50 
creating  fee  simple  without  the  word  "  heirs,  303 

BASTABD, 

repnted  name  of,  180 

covenant  to  stand  seised  to  nse  of ,  205 

limitation  to,  "  and  his  issue,"  300 

when  admitted  to  take  as  '*  child,"  419,  421 

gift  to,  by  deed,  419,  420,  421 

"  BEGOTTEN," 

extends  to  future  issue,  314,  417,  418 
"  to  be,"  extends  to  cbildren  already  bom,  314,  417.  4ia 
unless  controUed  by  context,  418 

BENEPICIAL  INTEEEST, 

of  trustée,  opération  of  conveyance  on,  276 

BBNEPIT, 

person  taking,  uuder  deed,  bound  by  deed,  22 

"  BESIDES," 

eldest  son,  441 

BILL  OF  EXCHANGE, 
altérations  in,  38,  39 
patent  ambiguity  in,  99 

BILL  OF  LADING, 

évidence  as  to  meaninç  of  technical  words  in,  73 
of  usage  to  add  implied  terms  to,  136 

BILL  OF  SALE, 

is  avoided  by  untrue  statement  of  considération,  205 

BISHOP, 

manner  of  dating  deed  by,  173 

BLANK. 

in  deed,  filled  up  after  exécution,  33 

transfers,  35,  30 

covenant  to  settle  property,  amount  lef t  in,  602 

BOND, 

in  form  joint  and  several,  executed  by  one  obliger  only,  19 

altérations  in,  82,  39 

several,  cancelled  as  to  one  party,  42 

cases  on  construction  of ,  88,  92, 182, 191 

évidence  to  vary,  inadmissible,  126 

joint  and  several,  513,  514 

E.D.  41 
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"BOEN," 

indades  "to  be  bom"  and    contra,  417,  418 

BOBOUGH   ENGLISH, 

lands,  gift  of,  by  purcbase,  to  heir,  318 

limited  to  A  "  and  his  beira  "  pur  aidre  vie,  customary  heir  is  spécial 

occupant,  353 
to  be  settled  under  marriage  articles,  G13 

"  BOSCUS." 

meaning  of,  115 

BOUGHT  AND  SOLD   NOTE, 
altérations  in,  38 
évidence  to  add  implied  terms  to,  135 

BOUNDABIES, 

erroneous,  of  paroels  rejected,  221 

BREACH  OF  TRUST, 

wben  a  speoialty  debt  anses  on,  488 

BUILDING, 

contraot,  altérations  in,  31 

eyidence  of  meaning  of  terms  in,  72 
Society,  receipt  of,  209 
estate,  ownership  of  roads,  234,  235 

oovenants  by  purchasers  of  several  lots,  537 
land  retained  by  vendor  for,  implied  réservation  of  right  of  way,  265,  266 

BUSINESS, 

implied  covenant  to  carry  on,  494,  495, 496 

"BUT  THAT," 

qoalifying  covenant,  643 


CALENDAB, 

commencement  of  Christian  era,  150 

of  year,  160,  151 
Julian,  151 
Gregorian,  161 

adoption  of  in  British  dominions,  162 
feast-days  are  new  style,  152 

OANCELLING  DEED,  see  Altérations 
efifect  of,  29,  30,  31 
by  accident,  41 
seal  of  one  party,  42 

CAPABLE   AND   INCAPABLE   PEESON, 
limitation  to,  393 

CHARITABLE   TEUSTS, 

constmed  by  nsage,  141,  146 

not  within  the  Eule  against  Perpetoities,  390 

CHAETEE-PAETT, 
altérations  in,  32 
évidence  as  to  tbe  meaning  of  ezpressed  terms  in,  72 

to  add  implied  terms  to,  134,  135 
"  days  "  means  consécutive  days  in,  163 

delivery  of  goods,  condition  précèdent  to  payment  of  freight,  632 
oovenants  in,  whether  dépendent,  639 
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CHARTEES,  ANCIENT,  140  et  9eq.,  see  Ancibnt  Documents 

CHEQUE, 

erasure  of  Crossing  on,  40 

CHILD, 

en  ventre  sa  mère  is  a  life  in  being  within  the  Bule  against  Perpetuities,  385 
limitation  to  "  A.  and  his  eldest/'  446 

OHILDBEN,  see  Class,  Younobb  Children 
in  deeds  is  a  word  of  porchase,  427 
of  A.,  gift  of  realty  to,  not  enlarged  by  gift  over  on  death  of  A.  without 

issue,  340 
primary  meaning  of,  416,  417 
may  include  other  issue,  416 

children  of  several  marriages,  416,  417,  431 
indudes  child  en  ventre,  417 
"  of  the  wife,"  in  niarriage  settlement,  means  children  by  that  husband, 

416 
younger,  when  children  by  second  wife  induded,  416,  417 
bom,  or  living,  at  specified  time,  child  en  ventre  induded,  417 
"  to  be  bom,"  "  to  be  begotten,"  &c.,  children  already  bom  induded,  aod 

e  contra,  417 
prima  facie  means  legitimate  children  only,  419 
legitimate,  who  are,  419 
illeg^timate,  when  admitted,  419 

unbom  at  date  of  deed  cannot  take,  420 
where  "  issue  "  means,  421,  423,  424,  425,  426 
"  children  of  A.  and  of  B."  as  a  composite  dass,  444 
immédiate  trust  for  "  children  of  A.,"  445 
interests  taken  by,  under  marriage  artides,  616  et  seq.,  621  et  seq,,  9ee 

Mabbiaoe  Abtiglbs 

CHRISTIAN   EEA, 

commencement  of,  150 

CHEISTIAN  NAME,  177 
supplied,  86 

CHRISTMAS  DAY, 

formerly  beginning  of  year,  150 

CHEONOLOGY,  160 

CIRCUMSTANCES, 

words  to  be  construed  with  référence  to,  56,  58,  62  et  seq,,  415 
évidence  of,  to  construe  words,  57,  58,  60 

to  vary  deed,  inadmissible,  124 

to  connect  several  deeds  admissible,  128 
estate  of  grantor  regarded  in  construction  of  grant,  296 

^'CLAIMING  UNDER," 

in  covenant  for  quiet  enjoyment,  562,  5G3 

<JLASS, 

made  parties  by  dass  name,  179 

defined,  442,  443 

vesting  of  gifts  to,  442  et  seq.,  see  Vbstinq 

and  named  individual,  443,  444 

'*  composite  dass,"  443,  444 

must  take  in  interest  at  the  same  time,  414 

name    individual  may  be  exduded,  444 

gi  tto  under  power  of  appointment,  445 

opening  to  let  in  members,  446,  447 

41—2 


Digitized  by 


Google 


644  INDEX. 

"CLEAE  DAYS,"  169 

CLEBICAL  EREOB, 

oorrected  by  oounterpart,  24 

oontezt,  82,  83,  88 

COLLATERAL  CONTRACT,  129,  130 

COLLECTIVE  NAME,  212 

COMMON, 

stripe  on  aide  of  road  oommtmicating  with,  239 
appendant  oannot  be  created  by  modem  grant,  261 
eztinguished,  when  riffht  of  revived,  263,  264 
righte  of,  extinguished  by  enfranohisenjent,  264 

over  cnstomary  freeholds  not  extingaished  by  release  of  seignorial 

264 
none  passed  by  ^rant  of  lord's  demesne  "  with  ail  commons  thereto- 
belonging,"  256 

COMPOSITE  CLASS,  443,  441 

CONCEALED  DEED,  14 

COMPANY,  8êe  Corporation 

joint-stock,  implied  oovenants  by,  499 

CONDITION, 

words  of,  amountiniif  to  covenant,  485 

précèdent  to  performance  of    covenant,  622,  525,  526,  see  Cotknants,. 
Mutual 
arbitration  as,  633 

CONDITION  AL  FEE,  307,  808 
in  copyholds,  308 

CONDITIONS  OF  SALE, 

not  admitted  as  évidence  to  reetrict  paroels  in  oonreyanoe,  126  {and  see^ 
Contract) 

CONDUCT, 

subséquent,  of  parties,  not  évidence  to  aid  construction  of  deed,  138 
évidence  to  explain  ancieut  documents,  139, 142,  et  $eq, 

CONDUIT, 

when  passes  as  "  appurtenance/'  253 

CONFIRMATION  OF  TITLE, 
construction  of  deed  for,  193 

CONSIDERATION, 

proof  of,  when  not  stated,  or  incorrectly  stated,  128,  201,  et  seq^ 

illégal,  138 

additional,  201,  202,  203 

valuable,  202 

covenant  may  be,  202 
illégal,  efifect  of,  200 
gênerai,  use  not  raised  upon,  201 
created  by  conveyance  for  life  or  in  tail,  204 
conveyance  without,  resulting  use,  204,  373 
évidence  by  whom  paid  admissible,  205 
what,  necessary  to  raise  use,  205 
one  covenant  being,  for  another  634 
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CONTEMPORANEOUS 

déclarations  of  parties  as  to  intention,  not  évidence,  61 

documents,  as  évidence,  of  meaning  of  -words,  63 

deeds,  how  construed,  78 

presumption  as  to  order  of  exécution,  79 

évidence  as  to  their  referring  to  the  same  transaction,  129 

interprétation  of  ancient  documents,  140  et  seq. 

sales,  rights  as  to  easements,  271 

CONTEXT, 

to  be  regarded  in  oonstruing  words,  57,  60,  62,  152 

exduding  literal  meaning,  62,  75,  327,  421 

disoriminating  between  several  literal  meanings,  103 

words  supplied,  rejected,  or  transposed,  on,  82  et  seq.,  301,  310,  314,  418 

And  see  Evidbncb,  Intbinsic 

CONTINGENT  EEMAINDEES, 

limitation  to  hoirs  of  living  person  not  grantor,  319,  322 
in  hoirs  of  body,  322,  323 
in  "  heir,"  or  heir  of  body,  as  purcbaser,  328 
whether  the  Bule  against  Ferpetuities  applies  to,  387,  388 
after  estate  tail,  good  because  barrable,  387 

good  if  they  must  vest,  if  they  vest  at  aU,  within  a  life  in  being  and  21 
years,  387 
although  limited  to  a  person  who  could  not  hâve  taken  by  way  of 
executory  limitation,  387 
bad  if  limited  to  arise  on  an  event  which  may  be  too  remote,  388 
limitations  which  can  take  effect  as,  not  construed  as  executory  limita- 
tions, 389 

CONTINUOUS  EASEMENTS,  255,  see  Easbmbnts 

CONTBACT,  see  Mebcantilb  Oontbacts,  Agbbbmbnt,  Covbnant 
executory,  followed  by  deed,  125 
not  admitted  as  évidence  to  vary  con voyance,  126, 127 
collatéral,  129 
évidence  to  add  implied  tenus,  130  ^  seg, 

CONTRADICTION,  82  et  seg.,  see  Répugnant 

CONVEY, 

covenant  for  right  to,  548,  552 

trust  or  direction  to,  not  necessarily  executory,  611 

CONVEYANCE 

executed  but  not  handed  over,  13,  14 
contract,  map,  etc.,  not  admitted  to  explain,  127 
by  partners,  whether  separate  estate  passes,  183 
concurrence  in,  to  cure  objections  to  title,  193 
without  considération,  204,  373 
schedule  or  inventory  held  restrictive,  188,  217,  218 
map  or  plan,  incorporation  of,  219,  see  Map 
not  construed  so  as  to  work  forfeiture,  231,  232 

of  part  of  tenement,  rights  as  to  easements,  255  et  seq.,  see  Easbmbnts 
for  rail  way,  or  other  spécial  purposes,  259,  268,  269 
of  ail  estate,  right  title  or  interest,  271 

whether  condition  précèdent  to  payment  of  purchase-money,  526,  627,  680, 
639 

CONVEYANCERS, 

practice  of,  évidence  to  construe  deeds,  68 

COPARCENERS, 

release  between,  without  the  word  **  hoirs,"  303 
rente  reserved  to,  go  in  coparcenery,  395 
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COPYHOLDS, 

snrrender  to  take  effect  infuturo,  81 

whether  paesed  by  assurance  proper  to  oonvey  freeholds^  231,  232 

wliether  uninclosed  strips  and  roads  included  in  grant  of ,  230 

re-grant  of  forfeited,  no  revivor  of  oommon  appnrtenant,  253,  254 

estate  of  inherltance  in,  oreated  by  costomary    ssurance  without  the  word 

"  hoirs,"  804 
fee-simple  conditional  in,  308 
limited  in  remainder  to  hoirs  of  grantor,  820 
Bule  in  Shelley's  Case,  325 

CORPORATION, 

deliTory  of  deed  by,  9, 13 

debentores  by,  11 
attestation  of  sealing  by,  21 
name  of,  as  party  to  deed,  177.  179 
by  what  words  a  fee-simple  is  limited  to,  302 
limitations  to  two,  tenancy  in  oommon,  394 
and  a  natural  person,  394 

CORPORATION  SOLE 

by  what  words  a  fee-simple  is  limited  to,  299,  302,  304,  305 
term  cannot  be  limited  to,  so  as  to  vest  in  successors,  299 

COUNSEL, 

"  as  oounsel  shall  admise,"  667,  568,  611 

COUNTERPART,  24 

correction  of  error  in  original  by,  24 

COVENANT,   see  Covenants    Joint    and    Sbybbal,    Covknants    Mutttai., 

COTSNANTS   QUALIFUBD,   COVBNANTS  TO   SbTTLB 

meaning  of  word,  483 

when  applied  to  instruments  not  under  seal,  483 

may  include  proviso,  483,  486,  486 
agreement  under  seal  must  amount  to,  485 
inan  cannot,  with  himself,  511 
stipulation  negati^ing  obligation  is  not,  487,  48S 
executed  and  executory,  distinguished,  48 1 
several,  where  seal  of  one  party  cancelled,  42 
création  of,  no  spécial  f orm  of  words  necessary,  484 

but  they  must  amount  to  binding  agreement,  484,  485 
created  by  admission  under  seal,  198,  491 

assignment  of  future  property,  508,  509,  510 

déclaration  by  A.  that  he  will  do  a  thing,  486 

déclaration  of  trust  in  deed  executed  by  trustée,  488 

exception,  words  of,  486 

participle,  486 

proviso,  486,  487 

récital,  198,  488  et  teq. 

of  intention  that  thing  shall  be  done,  489 
that  a  state  of  facts  existe,  489 

restriction  by  way  of  use,  487 

"tobe,"486 

"  upon  condition,"  "  I  will  be  ready  to."  485 

"  yielding  and  paying,"  or  **  rendering  "  rent,  486 

"  excepting,"  "  being,"  "  doing,"  486 

warranty,  485 

agreement  and  déclaration,  487 

followed  by  statement  that  one  is  to  act,  492 
to  exécute  deed  that  ought  to  contain  covenants,  500 
not  created  by  récital  which  bas  another  object,  491 

assignment  of  lease,  "  subject  to  *'  rent  and  covenants,  487 
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CO  VENANT— c<m<ini*«d. 

operating  as  con^eyance,  50^  51,  507«  508 
lease,  51,  52 

grant  of  easement  or  profit  à  prendre,  49,  241 
release,  50,  610 
absolute,  not  eut  down  by  récitals,  183,  585 

exception  to,  how  construed,  501 
ambiguous,  construed  against  covenantor,  501,  550 
by  récital,  190, 191 

interest  of  covenantees  or  circumstances,  516, 517 
construction  of ,  not  according  to  interprétation  put  on  it  by  parties,  501 
for  renewal  according  to  usage,  138,  147 
by  lessor  or  lessee,  120, 121 

trustée  as  not  personally  binding,  116 
father  to  settle,  resulting  trusts,  377 
"to  pay  on  29tJi  February  then  next,"  176 
to  observe  covenants  and  indemnify  covenantee,  511 
illégal,  Yoid  unless  severable,  502 
in  law,  what,  498 

impliedf  resl^-icted  or  ezcluded  by  express,  117,  500 
to  effectuate  intention  of  parties,  492,  493 
froin  whole  deed,  493,  494 

relationship  of  landlord  and  tenant,  499 
by  Word  "  démise,"  117,  498,  499 
"give,"«  grant,"  498 
"  let,"  499 
by  assignment,  497,  498 

by  law,  whether  liability  under,  is  joint  or  se  vend,  515 
in  conveyance  by  joint-stock  company,  499 

under  Lands  Claupes  Act,  498,  499 
Torkshire  Eegistry  Act,  498 
under  Conveyancing  Act,  1881,  499 
to  carry  on  business,  494, 495,  496 
not  implied  from  whole  deed,  495,  496,  497 
penalty,  effect  of ,  502,  503,  504 

or  Uquidated  damages,  whether  sum  named  to  secure  performance  is, 

505,506 
différence  as  to  amount  recoverable,  505 
payment  conditioned  on  one  event  is  damages,  or  more  than  one  is 

penalty,  506 
recovery  of ,  is  satisfaction  of  the  covenant,  507 
proviso  cutâng  down  liability  of  covenantor,  501,  502 
qualification  of  covenant  by  participle  or  "  to  be,"  488 
spécifie  performance  of,  when  secured  by  a  named  sum,  502,  503 
not  to  revoke  a  will,  511 

COVENANT  AGAINST  INCUMBEANCES 

extends  to  incumbrances  of  which  covenantee  has  notice,  563 

COVENANT  FOR  FURTHER  ASSURANCE 
only  extends  to  estate  conveyed,  563 

whether  purchaser  could  require  fine,  recovery,  or  surrender,  664, 565 
covenantee's  right  may  dépend  on  nature  of  estate  conveyed,  565 
where  professedly  limited  interest  is  sold,  565 
purpose  of  the  covenant,  664,  565 
effect  of,  as  other  covenants  are  gênerai  or  limited,  565 
tenants  in  tail,  f  urther  assurances  by,  566,  567 
estate  tail  of  bankrupt  mortgagor,  566 
spécifie  performance,  566 

interest  acquired  by  covenantor  since  conveyance,  566 

none  where  original  conveyance  void,  668 
whether  purchaser  can  require  duplicate  conveyance,  567 
or  covenant  to  produce,  567 
or  fresh  covenant  for  title,  567 
affreement  to  oonvey  distinguished  from,  567 
where  time  for  performance  is  limited,  568 
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OOVENANT  POB  FUBTHEE  ASSURANCE— «oiaiiiiied. 

doctrine  of  estoppel  as  to  subsequently  acqnired  interest,  568,  569 
'*  reasonable  acte."  means  necessary  and  practioable,  567 
"  as  ooonsel  shall  advise/'  567,  568 

CO VENANT  POE  QUIET  BNJOYMENT,  êee  Covbnants,   Quai^ifibo, 

DiSTUBBANCE 

object  of,  548,  553 

restricted  by  récital,  660 

broken  if  property  in  lease,  553 

not  g^oarantee  for  nnrestricted  user,  553,  554 

whe&er  broken  by  légal  prooeedings,  554 

whether  broken  by  suit  in  equity,  555 

**  disturbance,"  &c.,  must  be  lawful,  560 

but  covenant  may  be  so  worded  as  to-eztend  to  tortious  acts,  560 

against  acts  of  covenantor  himself ,  Slc,  560,  561 

against  acts  of  specified  persons,  561,  562 

disturbance  by  covenantee's  own  act,  559 

constntetion  of  spécial  wordê,  556 

"elear  of  rente,"  "  during  the  term,"  556,  557 

"acts,"  "means,"  &c.,  557 

"  means,  procurement,  consent,"  557,  658 

"  neglect,^'  "default,"  557,  558 

"  grants,  rent-charges,"  558 

"  permit  and  suffer,"  dower  trustée,  558,  659 

"  suffer,"  entry  under  elder  title.  559 
who  are  penont  **  claiming  under  **  covenantor,  562 
appointée  under  prier  power,  662 
pnor  mortgagee  with  concurrence  of  covenantor,  562 
tenant  in  tail  under  settlement  by  covenantor,  562 
resettlement,  appointée  under,  562,  563 
widow  in  respect  of  dower,  563 
Buperior  landlord  is  not,  563 
where  covenant  prospective  only,  556,  556 

worded  so  as  to  eztend  to  past  acts,  556 
distress  for  land  taz  due  before  démise,  563 
quit  rente  accrued  before  conveyance,  558 
quit  rents  aoorued  after  conveyance,  558 
things  appurtenant  or  incident,  566 

where  covenantor  neglects  act  to  confirm  his  title,  557,  558 
charging  order,  569 

CO  VENANTS  FOR  TITLE,  $ee  Covenants,  Qualipied 
what  are,  547»  548 

are  construed  against  the  covenantor,  120 
are  either  gênerai  or  limited,  547»  548 

not  limited  by  the  fact  that  defect  appears  in  récitals,  183 
and  right  to  convey  compared,  648 

and  covenant  for  quiet  enjoyment  distinguished,  548,  549 
covenant  for  right  to  convey,  eztends  to  both  titJe  and  capacity,  552 
covenants  for  seisin  and  right  to  convey,  649,  650 
covenants  by  vendor  entitled  by  descent  or  devise,  550 
distinction  between  freeholds  and  leaseholds,  550 
covenant  that  lease  and  tenu  are  in  full  effect,  &c.,  561 

COVENANTS,  JOINT  AND  SEVERAL,  512 

benefit  of,  may  be  joint  or  several,  but  not  both,  512 
whether  joint  or  several,  515  et  »eq. 
a  question  of  construction,  616 
when  words  are  ambiguous,  516 
liability  under,  may  be  joint  or  several,  or  both,  512 
how  determined,  512 
where  separate  liability  ezisted  before  covenant,  514 

each  covenants  for  his  own  acts,  513 
under  covenants  implied  in  law,  616 
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<!OVENANTS,  JOINT  AND  SEVEEAL— con<tni*«d. 

joint,  made  joint  and  seyeral  by  introductory  words^  546,  547 
where  one  of  several  covenantees  has  no  bénéficiai  interest,  520 

€0 VENANTS,  MUTUAL,  522 

dépendent  and  independent  distinguished,  522 
dependency  a  question  of  construction,  522,  523 

not  necessarily  created  by  techniôd  words  or  order  of  covenants,  523 

arising  from  time  for  performance,  524^  531 

where  covenants  hâve  to  be  formed  simultaneously,  529 

arising  from  nature  of  covenants,  534,  535 

as  considération  does  or  does  not  go  to  root  of  oontract,  534,  535 
where  défendant  has  had  substantial  part  of  the  considération,  536 
where  clauses  are  introduced  by  participles  or  *'  to  be,"  539 
oovenants,  whether  independent,  to  build,  527 
to  repair,  539 

to  settle,  by  wife's  father  and  husband,  529,  531 
to  supply  goods,  531,  582,  538 
charter-party,  532,  533 
arbitration,  533 

COVENANTS,  QUALIFIED,  541  et  )<eq. 
by  oontezt,  541 

participle  or  the  words  "  to  be,"  488 
not  by  ambiguous  words,  542 
by  "  but  that,"  543 

words  in  other  covenant,  543,  544 
position  of  qualified  covenant  immaterial,  543,  544 
rules  by  Lord  St.  Leonards  as  to  the  qualification  of  one  covenant  by 

another,  544 
qualification  of  one  covenant  affects  ail  others  tn  pari  nvattria,  545,  546 

for  title  and  right  to  convey,  548,  549,  550 
qualifying  words  rejected  by  context,  542,  543 
covenant  to  repair  qualified  by  context,  541,  547 

to  renew,  whether  affected  by  other  qualified  covenants,  545 
tn  dispari  materia,  545 

for  title  and  quiet  enjoyment,  546,  552 

and  value,  547 
for  validity  of  lease  and  quiet  enjoyment,  551,  552 

and  against  incumbrances  and  for  further  assurance,  552 
to  pay  annuities  or  rente  and  to  indemnify  against  them,  547 
to  repair  and  leave  repaired,  547 

-COVENANTS  IN  RESTRAINT  OF  TRADE,  Chap.   XXXII.  pp.  570  et  êeq,, 
see  Bbstbaint  of  Tradb 

<?OVENANTS  TO  SETTLE  PROPEETY,  Chap.  XXXIII.,  pp.  579  et  êeq. 
construed  by  récitals,  190 
effect  of  judicial  séparation  as  to,  413 
covenantor  acquiring  a  différent  interest  from  that  mentioned  in  covenant, 

580,581 
agreement  that  one  party  shall  settle,  only  binds  that  party,  581,  582,  583, 
584,585 
property  shall  be  settled,  binds  both,  581,  582,  583,  584,  585 
covenant  by  husband  only,  582,  583 

does  not  bind  wife*s  separate  estate,  582 
reversionary  property,  682 
équitable  choses  in  action,  582 
covenant  by  wifo  only,  582,  583 

binds  her  separate  property,  582 

imless  settled  without  power  of  anticipation,  583 
operative  part  if  clear  not  restricted  by  récitals,  184,  585 
agreement  by  husband  and  wife  and  covenant  by  husband,  585,  586,  587 
covenant  by  husband  to  settle  ail  his  after-acquired  property,  "  except 
business  assets,"  587 
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COVENANTS  TO   SETTLE   PBOPEKTY— «onttnwed. 
do  not  extond  to  life-mterests,  or  inoome,  587,  588 

property  sabject  to  power  of  appointment,  588 

nnless  covenantor  appoints  to  himself^  588 
"  8pe$  tuceetsionU"  591 
ooTenani  to  appoint  to  trustées  under  power  exerciseable  by  will  only,  58^ 
"  is  now  entitled/'  or  "  at  date  of  marriage  shall  be  entitled,"  include» 

reversionary  interests,  589 
*'  shall  become  entitled  "  means  during^  ooyertore,  quà  wife's  property,  590 

contra  quâ  hnsband's  property,  590,  591 
Property  described  by  xcord»  of  future  acquisition  only 

not  canght  onless  some  change  in  title  or  fresh  acquisition  of  interest,. 

592 
property  of  wife  in  possession  at  date  of  settlement,  not  bound,  598,. 

594 
hosband's  acquisition  of  interest  in  wife's  property,  59i,  595,  596 
vested  reversion  not  falling  into  possession  during  covertore,  not 
bound,  595,  596 
falling  into  possession  during  covertnre  is  bound,. 
597,598 
contingent  interest  falling  into  possession  is  bound,  598,  599 
Testing  in  interest  only,  how  afTected,  599 
not  T^ing  in  interest  or  possession,  not  bound,. 
599 
Property  to  which  the  coreitantor  ha^  no  title,  descrihrd  by  icordê  of  future 
acquisition 

if  acquired  in  possession,  is  bound,  600 

but  not  if  acquisition  is  only  change  of  investment,  600 
exception  not  implied,  600 
gift  from  husband  to  wife,  600,  601 
estate  tail,  601 
if  acquired  in  reversion,  is  bound,  601 

reversionary  interest  liable  to  be  divested  by  exercise  of  power,. 
601 
if  acquired  in  oontingency,  is  probably  bound,  602 
Property  of  named  minimum  valus    , 

"  value  "  means  value  when  property  falls  into  possession,  602 

after  deducting  duties,  602 
"  at  any  one  time,'*  how  construed,  602,  603 
successive  appointments  of  several  sums,  603 
increase  of  value  after  coverture  determined,  603 
Married  Women's  Property  Act,  1882 

does  not  affect  settlements,  603,  60-i,  605 

effect  of,  on  covenant  by  husband  to  settle  property  of  infant  wife,  60& 
property  given  with  direction  that  it  is  not  to  be  bound,  604,  605 
restraint  on  anticipation,  efiFeot  of,  605 
interestt  determinable  on  aliénation,  not  bound,  605 
joint  tenancy  severed  by,  606 
by  infant  wife,  606 

confirmation,  606 
not  enforceable  by  volunteers,  60C 
covenant  to  leave  property  by  will,  607 
créâtes  specialty  debt,  607 

if  performed  makes  covenantee  a  legatee,  not  a  créditer,  607 
legacy  may  lapse,  607 
may  croate  a  charge,  608 
covenant  to  settle  personalty  by  référence  to  realty,  620 
to  settle  realty  by  référence  to  i)er8onalty,  619 

COVENANTS  TO  STAND  SEISED, 
examples  of  deeds  construed  as,  47>  48 
construed  as  bargain  and  sale,  50 
as  lease,  51 

as  exercise  of  power  to  jointure,  53 
considération  necessary,  201,  205 
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COVENANl^S  TO  STAND  HElSED—continued. 
uses  limited  to  stranger,  Toid,  205 
powers  in,  of  appointDient,  leasing,  révocation,  205,  206 
made  with  strangers,  206 

in  favour  of  hosband  or  wife  of  relation,  206 

by  tenant  in  tail,  368 

COVERTUfiE, 

deed  may  not  be  binding  owing  to.  137 

trusts  for  wife  during,  eztend^  to  life,  377 

in  marriage  settlements  refers  only  to  marriage  then  intended,  412 

CEEDITOES, 

made  parties  by  class  description,  179 

CEEDITOES'  DEEDS, 
altérations  in,  32,  40 

doctrine  of  ejusdem  generis  applied  to,  228,  231 
récital  creating  covenant  in^  490 

CEOSS  BEMAINDEES, 

not  implied  in  deed,  877,  378 

except  in  executory  deed,  381,  616 

of  aocrued  shares,  380 

"  suirivors  "  read  "  others,"  to  raise,  381,  382 

inserted  in  settlement  under  articles,  616 

CKOWN, 

grant  by,  taken  most  strongly  against  grantee,  122 
ambiguity  in,  101 

to  "  A.  and  bis  heirs  maie,"  void,  306 
limitations  to,  aee  Kma 

CUSTOM,  tee  Usage 

évidence  of,  to  add  implied  tenus  to  contract,  130,  131 
where  party  ignorant  of  custom,  137 
to  explain  express  terms,  57  et  seq.  131 

CYPHER, 

évidence  as  to  meaning  of,  65 


DAMAGES,  LIQUIDATED,  505  et  seq. 

DATE, 

deed  takes  eifect  from  delivery  not  from  date,  9,  128, 173 
of  delivery  of  deed,  évidence  to  prove,  127, 128,  174 
impossible,  erroneous,  or  noue,  175 
référence  to,  how  construed,  175, 176 
oomputation  of  time /rom  a,  163  et  ecq. 

commencing  on  a,  166 
"  29th  Pebruary  next  ensuing,"  176 

DATING 

of  mediœval  documents,  150 

DAY 

usually  means  24  hours,  commencing  at  midnight,  159, 162 
but  oontext  or  évidence  may  indicate  other  meaning,  162 
fractions  of,  disreg^ded,  159  et  seq. 

unless  it  is  necessary  to  distinguish,  161 
"nowlast  past,"174 
"  days  "  in  charter-parties  means  consécutive  days,  163 


Digitized  by 


Google 


652  INDEX. 

DEATH, 

gift  OTer  in  case  of  death  before  share  payable,  473,  474 
without  leavinç  children,  478,  479,  480 
of  ail  ohildroi  m  parenfs  lifetinie,  478 

DEATH  WITHOUT  ISSUE,  Chap.  XVII.,  pp.  337  et  aeq. 

words  **  die  without  issue  "  mean  f  ailure  of  issue  at  any  time,  837 

at  a  specified  âge,  337 

meanrng  '*  without  leaving  children,"  338 

"  or  *'  without  issue  read  •'  and,"  340 

gift  OTer  on,  folio wing  limitation  to  A.  and  his  heirs,  311,  338 

does  not  enlarge  express  estate  for  life,  339 

default  of  "  such  "  issue,  or  without  "  leaving  issue,"  339 

life  estâtes  of  children  not  enlarged  by,  340 

following  limitations  of  personalty,  340 

of  personalty  for  A.  and  heirs  of  his  body,  335 

DEBITUM  IN  PBJE8ENTI,  SOLVENDUM  IN  FUTURO,  464 

DEBT, 

admission  or  récital  under  seal  operating  as  covenant  to  pay,  199,  491 

DECLABATIONS,  iee  Aobbvmbmt  amd  Déclaration 
vesting  property  in  new  trustées,  303 
covenants  created  by,  492 
subséquent,  of  party  cannot  vary  deed,  138, 139 

DEED,   see   Altérations,  Attestation,  Ancient  Documents,    Ck>NTEi£PO- 

RANEOUS,   KePUGNANT,   EsCROW 

what  constitutes,  3 
may  be  in  any  language,  4 
in  print,  4 
in  a  book,  4 
read  over  to  a  blind  man,  4,  5 
need  not  be  signed,  5 
must  be  sealed,  6 
delivery  essential  to,  8 

sealing  and  delivery,  presumption  as  to,  21, 173 
takes  effect  from  delivery,  9, 173 
retained  in  grantor's  possession,  13, 14 
effective  though  concealed,  14 
delivered  as  an  escrow,  15  et  geq. 
ezecuted  by  A.  in  faith  that  B.  will  exécute,  19 

by  A.  personating  B.,  22 
exécution  of,  exercising  a  power,  5 

by  a  trading  corporation,  13 

by  a  limatic,  21 

by  attomey,  22 
not  executed  by  grantee  binding  on  him  if  he  takes  the  benefit,  22 
enrolment  of,  22 
indented  and  deed  poU,  22 

made  inter  partes  cannot  be  sued  upon  by  a  person  not  a  party,  23 
deed  poil  can  be  sued  upon  by  covenantee,  24 
schedule  annexed  after  exécution,  32,  40 
not  taking  effect  as  intended  construed  so  as  to  carry  out  expressed 

intention,  46  et  seq. 
every  part  of,  to  be  regarded,  45,  76, 76 
when  transaction  is  contained  in  more  than  one,  78 

presumption  as  to  order  of  exécution,  79 
construction  of,  may  be  affected  by  unnecessary  words,  115 
spécifie  statement  prevails  over  gênerai,  117 
oonstrued  most  strongly  against  grantor,  117 
made  to  carry  out  executory  oontract,  125,  628 
wiU  not  looked  at  to  oonstrue  deed,  ]27 
when  only  part  of  contract  expressed  in,  128 
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DE£D— conh'nued. 

indorsementj  taken  as  part  of»  128 
not  binding,  extrinsic  évidence  of  fraud,  &c.,  137 
not  yaried  by  subséquent  admissions  or  oonduot,  138 
how  dated,  173 

premises  of,  what  are  and  office  of,  200,  279,  see  Prbxises 
nabendum,  279,  280,  see  Habbndux 

whether  construed  differently  from  will,  382,  370,  424,  459,  464,  465,  475, 
610,  611 

DEEDS    TO    WHICH    FOREIGNEKS    ABE    PARTIES,    Chap.     XXXV., 
pp.  631  et  seq. 
deeds  relating  to  English  land  construed  by  English  law,  631 
intention  of  parties  détermines  law  applicable  to  construction,  631 
law  of  place  where  contract  is  made  presumed  to  apply,  632 
presumption  may  be  rebutted  by 

1.  situation  of  property,  632 

2.  form  of  contract,  632,  632 

3.  inclusion  of  tenus  invalid  by  that  law,  632,  683 

marriage  settlements  presumed  to  be  govemed  by  law  of  matrimonial 

domicile,  633 
presumption  may  be  rebutted  by 

1.  settled  property  being  English  realty,  634 

2.  form  of  settlement,  634 

3.  inclusion  of  provisions  invalid  by  that  law,  634 
capacity  of  parties  govemed  by  law  of  domicile,  635 

" DEPAULT " 

in  covenant  for  quiet  enjoyment,  557>  558 

DEFAULT  OF  HEIRS 

gift  in,  to  person  in  Une  of  desoent  cuts  down  prier  estate  in  fee  to  tail, 
311 

DEFAULT  OF  ISSUE,  386,  see  Dbath  Without  Issub 

DEFEASANCE,  128 

DEUVERT 

essential  to  a  deed,  8 
deed  takes  effect  from,  9 
of  deed  by  corporation,  9,  13 
of  debentures,  11 
what  is  sufficient,  11 

insufficient,  11 
estops  parties,  17 

DEMESNE 

grant  by  lord  of  part  of,  does  not  pass  to  gprantee  right  of  common,  235 

DEMISE,  see  Lease 

what  words  operate  as,  51 
till  a  certain  sum  be  paid,  343 
covenants  implied  by  word,  498,  499 

restricted  by  express  covenant,  117,  500 

when  qualified,  546,  551,  552 

liability  under,  whether  joint  or  several,  515 

DESCRIPTION,    tee   Ambiouitibs,    General    Description,    Inaccuracies, 
Pabcbls,  Parties,  Specific  Description 

DETERMINABLE  FEES,  307 

DICnONART, 

évidence  of  meaning  of  words,  63,  65 
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DIRECT  EVIDENCE  OF  INTENTION, 

inadmitnible  to  construe  language  of  deed,  61 

what  is.  104»  105 

not  admissible  to  ezplain  patent  ambiguity,  98 

in  cases  of  inaccaracies,  109, 110 

admissible  to  résolve  equivocation,  104 

does  not  oontradict  deed,  105 

not  admissible  to  make  ont  tenancy  in  oommon,  396 

DISCLAIMEB, 
effect  of,  19,  20 

none  possible  after  acceptance,  20 
estate  vests  until,  19,  20 

DISENTAILING  DEED, 

opération  of,  restricted  to  estâtes  taii  specifically  dealt  with,  275 
whether,  can  be  oalled  for  under  oovenant  for  further  assuranoe,  566,  567 

DISTANCE, 

how  measured  in  constming  covenant  in  restraint  of  trade,  577 

DISTRIBUTION, 

words  of,  added  to  limitation  of  inberitance,  577 

DISTUEBANCE. 

meaning  of  in  covenant  for  qniet  enjoyment,  554,  555,  560,  561,  562 

suit  in  equity  is,  555 

damage  by  water  or  drains  is,  555 

nnless  accidentai,  555 
inconvenienoe  caosed  by  painting  is,  555 

injury  to  particular  goods  by  ordinary  user  of  rest  of  hoose  is  not,  555 
causing  chimney  to  smoke  by  building  up  adjoining  house  is  not,  555 
committing  nuisance  on  own  land  is  not,  555 
must  be  by  act  subséquent  to  grant,  555,  556 
caused  by  cov^nantee's  own  act,  not  a  breaoh,  559 
means  lawful  disturbance,  560 

unless  by  oovenantor  himself,  560,  561 

or  by  named  person,  560,  662 

DITCHES, 

ownership  of,  238 

DIVESTING, 

of  estate,  none  by  subséquent  destruction  of  deed,  29  et  seq 
of  portions,  «ce  Portions 

DIVORCE, 

gift  over  in  post-nuptial  settlement  in  case  of,  348,  344 
effect  of,  as  to  ultimate  trusts  in  settlement,  412 

DIVORCED  WOMAN, 
name  of,  178 

re-marriage  of,  during  life  of  first  husband,  whether  separate  use  revives, 
349 

DOWER, 

barred  by  effect  of  récital,  190 

man's  widow  "  claims  under  *'  him  in  respect  of ,  563 

DRAFT, 

cannot  be  read  to  construe  deed,  125, 126, 127 

DRAINAGE, 

easement  of,  257,  264,  268 
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DURESS, 

évidence  to  ahow  deed  not  binding  for^  187, 138 


EASBMENTS,  see  Wat 

grant  of,  effected  by  articles  of  agreement  under  seal^  49 
by  covenant,  49,  241 
by  what  words,  241 
must  be  by  deed  to  make  them  appnrtenant  to  land,  251 
continuoiis  and  apparent,  necessary,  pass  by  implication  on  grant  of  part  of 

tenement,  255 
whether  implied  réservation  of,  to  vendor,  264 
rigbts  as  to  on  contemporaneoas  sales,  271 
"  apparent,"  what  are,  256 
"  necessary,"  what  are,  256 
of  necessity,  définition  of ,  256 
drainage,  257,  264,  268 
light,  257,  268,  269,  270 
water,  258 

discontinuons,  256,  259 
formerly  appnrtenant,  extinguished  by  unity  of  ownership,  251 
reciprocal,  implied  grant  and  réservation  of,  264,  271 
support,  258,  259,  264,  268 
revivor  of,  260 

implied,  to  be  enjoyed  with  honse  not  yet  built,  determined  at  time  of  oon- 
tract,  not  time  of  con voyance,  270 

EJV8DEM  GENERI8, 
doctrine  of,  227 

applied  to  parcels,  228 

Personal  property,  228 
mortgages,  229 
power  of  attomey,  230 
fiztures,  230 
reversion,  230 
statutes,  231 
exceptions  to  rule,  231 

ELDEST  SON,  see  Portions 
primary  meaning  of ,  429 
meaning  eldest  by  birth,  439,  440 

•   child  succeeding  to  estate,  430 
in  provisions  for  younger  children,  where  référence  to  provisions  made  for 
eldest,  430 
no  such  référence,  489,  440 
tenant  for  life  only,  434 

not  succeeding  to  estate  takes  portion,  432,  433 
limitation  to  "A.  and  his/'  445 

ELECTION, 

by  grantee,  when  deed  may  enure  to  divers  purposes,  54 

in  cases  of  patent  ambiguity  in  subject-matter,  99  et  s^q, 
by  grantor,  under  exception,  102 
none  agaiost  the  King,  123 
wife  to  confirm  co venant  to  settle  made  by  her  while  infant,  C06 

ENFEANCHISEMENT, 

extinguishes  rights  of  common,  254 

ENEOLMENT, 

may  be  completed  after  death  of  grantor,  22 

ENTIRETIES, 
tenants  by,  395 
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ENTITLED, 

meaning  of,  469,  470,  477 
"  is  now,"  689 
"shall  become,"  690 

ENTRY, 

xight  of,  whether  passed  by  ail  cstate  clause,  278 

EÎOJMEEATION  OF  PAETICULAJtS,  217.  224 

EQUITABLE  LIMITATIONS, 
oonstmction  of,  329  et  $eq. 

EQUI VOCATIONS,  iee  Ambiquitt,  Latent 

EBASUBES, 

in  deedfl,  effect  of,  26,  31,  U) 

ESCBOW,  15  et  $eq, 

deed  need  not  be  expressly  delivered  as,  16 

âuestion  is  one  of  intention,  17 
elivery  as,  évidence  to  prove,  17,  18,  137,  138 

circomstances  relied  on  to  prove  must  not  be  subséquent  to  delivery,  18 
gprantor  must  hâve  capacity  at  time  of,  18 
possession  of  deed  bj  grantee,  évidence  of  condition  performed,  18 
when  condition  performed  no  further  delivery  necessary,  18 

ESTATE,  see  Habbndum 

vests  in  gprantee  on  delivery  until  disclaimer,  19,  20 

not  divested  by  destruction  of  deed  creating,  29,  30,  31 

Word,  meaning,  272 

immédiate,  at  common  law  not  taken  by  person  not  named  in  premises,  287 

not  expressly  limited  in  premises,  280 

in  habendum  répugnant  to  premises,  290 

ESTATES  BY  IMPLICATION,  Chap.  XX.,  pp.  378  «f  »ey. 
cannot  arise  under  deeds,  378 

resulting  fee-simple  to  gn^antor  where  no  considération  and  no  uses  declared, 
373 
use  to  grantor  where  uses  declared  do  not  exhaust  fee,  374 
fee-simple  in  grantor  where  tbere  is  a  limitation  to  his  heirs>  319 
none  in  faveur  of  grantor  on  conveyance  for  life  or  in  tail  without  considéra- 
tion, 204,  205,  373 
stranger,  377 
where  whole  use  during  grantor's  life  not  disposed  of,  374,  375 
cross-remainders  not  implied,  377 

except  in  executory  instruments,  381 

ESTATE  CLAUSE,  271  et  seq. 

ESTATE   FOK  LIFE, 

whether  for  life  of  grantor  or  g^rantee,  58, 117,  341 
passes  where  no  express  estate  limited,  282 
in  premises,  habendum  in  fee,  292 

in  habendum  following  grant  in  premises  to  A.  and  his  heirs,  294,  295 
passes  by  limitation  to  A.  (without  more),  341 
A.  "  for  ever,"  300.  341 

**  and  his  assigns  for  ever,*'  300 

"  and  his  assigns,"  341 

"  his  heirs  and  assigns  for  life  "  (on  context),  301 

"  and  his  executors,"  342 

"and  his  issue,"  300,  341 

"  and  his  seed,"  300,  341 

"and  his  sucoessors,"  300 

"  and  his  heir  "  (in  singular),  800 
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ESTATE   FOE  lAYE^continued. 

passes  by  limitation  to  A.  **  in  fee  simple  "  (before  1882),  300 
to  "  issue  maie,"  392 

"  heir  female  of  the  body,"  342 
implied  in  grantor,  374,  375 

express,  not  enlarged  by  gif  t  over  on  default  of  issue,  339 
by  feoifment,  habendum  to  feoifees  and  their  heirs  to  use  of  feoffees  for 

ever,  365 
under  équitable  limitations,  330,  331 
by  trust  for  wife  during  coverture,  when,  377 
under  marriage  articles,  wbether  impeachable  for  waste,  615,  616 
determinable  on  event  during  life,  343 
limitation  of  until  aliénation  or  bankruptcy,  344,  345 

ESTATE  PUR  AUTRE   VIE, 

**  heirs  "  explained  to  mean  "  spécial  occupants,"  282,  292 

limitation  in  promises  and  habendum  répugnant,  81,  296 

restricted  by  habendum,  293 

in  rent  charge,  to  *'  A.,  his  ezecutors,  &c.,  habendum  to  A.,  his  heirs  and 

assigns,"  293 
words  of  limitation  not  necessary  for  création  of,  352 

or  for  conveyance  of,  if  intention  dear,  852 
or  for  limitation  of  équitable  interests  in,  356 
to  A.  and  his  heirs,  307,  353 
dévolution  of  determined  by  conveyance,  353 

can  be  altered,  355,  356 
devolves  on  personal  représentative  under  Land  Transfer  Act,  1897,  353 
settlement  of ,  357 
quasi  estate  tail  in,  357,  358 
in  trustées  of  settlement,  371 
resulting  trust  of,  875 

ESTATES  OF  INHERITANCE,  Chap.  XVL,  pp.  298  et  w^. 
8eé  EsTATB  Tàil,  Feb  Simple,  Heiss,  Limitations 

ESTATE  TAIL,  308  et  seq.,  see  Heibs  of  the  Bodt 
in  habendum,  fee  simple  in  promises,  293 
by  what  words  limited,  308  et  seq. 
limitation  to  A.  and  his  *'  heir  "  in  singular,  309 

"intaiV*309 
"  of  his  body  '*  supplied  by  context.  311 
by  limitation  to  A.  "and  his  heirs,'*  remainder  to  collatéral  heir  of  A.  on 

failure  of  heirs  of  A.,  311 
importance  of  designating  person  from  whose  body  heirs  proceed,  313 
heirs  "  of  "  body,  and  heirs  "on "  body,  distinguished,  813 
limited  to  husband  and  wife,  313 
by  words  of  référence,  816 
spécial,  314,  315 

gênerai,  eut  down  to  tail  maie  by  context,  314 
gift  over  on  aliénation  void,  316 
limited  to  heirs  of  body  of  deceased  person,  320 

*'to  right  heirs  of  A.  deceased  by  B.  his  wife  for  ever,"  321 
quasi  ;  in  estate  pur  autre  vie,  357,  358 
by  limitation  to  A.  and  his  heirs  with  gift  over  on  A.'s  death  without  ifcsue, 

^.,338 
uses  declared  on,  363 

words  giving  in  cases  of  reaJty.  applied  to  personalty,  834 
covenant  for  further  assurance  by  tenant  in,  566 

assignées  of  bankrupt  mortgagor  of,  566 
covenant  to  settle,  601 

ESTATES  OF  TRUSTEES,  867  et  seq.,  see  Trustées 

E.D.  42 
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ESTOPPEL, 

by  récital,  194  et  êeq. 

receipt,  207 
récital  must  be  précise,  194 

of  a  material  fact,  195 
only  in  action  on  the  deed,  196 
mistake  of  fact  may  be  proved  to  présent,  196 
how  limited  as  to  parties.  196 
none  if  negatived  by  deed  itself,  197 
none  by  récitals  in  early  title-deeds,  197 
against  married  woman,  197 

purcbaser  by  admissions  of  his  veùdor,  198 
right  of  way,  by,  240 
estate  acquued  after  contract  or  conveyance,  568,  569 

ESTOVEES, 

appendant  to  house,  250 
grant  of  as  appartenant,  251 

EVIDENCE,  EXTRINSIC,  ue  Ancibnt  Documents,  Cibcumstancks,  Diusct 
EviDBNCB  OF  Intention 
Act  of  Parliament,  as  to  meaning  of  words  in  deeds,  63 

as  to  légal  terms  in,  67,  68 
as  to  Uteral  meaning  of  words,  56  ei  stq. 
foreign  language,  59,  61,  63,  65 
technical  words,  59,  61,  62,  64 
ancient  documents,  61 
trade  terms,  61,  62 
oypher,  65 
as  to  meaning  of  word  defined  by  Act  of  Parliament,  inadmissible,  66 

map  or  plan,  218 
of  collatéral  agreement,  129, 130 
of  costom  or  usage,  see  Usaob 

to  ezplain  ezpressed  terms,  57  est  seq. 
add  implied  terms,  130  et  uq, 

where  one  party  is  ignorant  of  usage,  137 
of  non-payment  of  purchase-money,  208 
of  subséquent  admissions  or  conduct,  138 
to  clear  up  patent  ambiguity,  97 

latent  ambiguity  or  equivocation,  66 
to  contradict  or  vary  deed,  124 
to  correct  description  of  parties,  177 
to  explain  erroneous  référence  to  date,  176 
to  prove  true  considération,  128,  201,  202 

date,  128, 174 
to  show  that  deed  is  not  binding,  137 

tbat  parties  are  not  ad  idem,  65 
who  are  members  of  firm,  179 
paid  considération,  205 
verbal  or  paroi,  what  is,  104,  105 
inaccurate  use  of  term,  105 

EVIDENCE,  INTBINSIC, 
to  construe  deed,  75 
to  ezclude  literal  meaning,  75 
to  solve  equivocation,  103 

EXCEPTION, 

élection  by  grantor  under,  102 

construction  of,  115, 119 

distinguished  from  réservation,  246 

must  be  clear,  247 

of  trees,  includes  right  to  enter  and  show  them  to  purchasers,  248 

creating  covenant,  486 

to  absolute  covenant  construed  strictly,  501 
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EXECUTION, 

of  deed,  see  Dbbd 

presnmption  as  to  order  of ,  where  several  deeds,  79 
of  f resh,  after  altération,  87 

EXECUTOR, 

assignment  by,  of  ail  "  his  "  goods  and  ohattels,  277 
oonveyance  by,  whether  bénéficiai  interest  passes,  277 

EXECUTOES, 

limitations  or  trusts  of  personaJty,  in  favour  of  ezecutors  of  living  person, 

or  A.  for  life,  and  his,  or  remainder  to  his  ezecutors,  405 
limitations  to,  distinguished  from  limitations  to  next  of  kin,  405,  406 
"  or  administrators,"  on  context  meaning  next  of  kin,  406,  407 
*'  or  administrators  of  his  own  familj,"  So6,  407 
"  administrators  and  assigns,'  '  407 

or  administrators,  take  for  benefit  of  testator^s  estate,  407 
of  lessee,  exercising  option  to  purchase  fee,  408 
realty  limited  to  A.  and  his  ezecutors,  842 
take  under  a  limitation  to  A.  "and  his  heirs,'*  of  a  term  of  years,  299 

EXECUTOBT,  see  Ck>YBNANT8  to  Sbttlb,  Mabbiagb  Abticlbs 
contract,  foUowed  by  deed,  125 
trust  to  convey  to  hoirs  of  grantor,  820 

of  personalty  "  for  heirs  of  body,"  335 
instruments,  rule  in  Shelley's  Case  does  not  apply  to,  327 
limitations,  construction,  828 

cross  remainders  implied,  881,  616 
when  Toid  for  remoteness,  885 
tenancy  in  common,  895 

EXECUTOBY  TRUSTS,  su  Covbnants  to  Sbttlb,  Mabriaqb  ABTicLE.i 
defined,  609,  610 

involuntary  deeds  or  wills,  610,  611 
technical  language  may  be  disregarded,  612 

EXPRESS  PROVISION. 

ezdudes  implication,  116, 182,  500 

EXPRESSED  INTENTIONS, 

to  be  alone  regarded,  48,  45,  46,  58 

effectuated  through  form  of  deed  inept,  47  et  seq.,  832 

"  EXPRE88UM  FACIT  CESSARE  TACITUM;*  116,  132,  500 

EXTRINSIC  EVIDENCE,  ses  Eyidbncb,  Eztsimsic 


FAL8A  DEMONSTIiATIO,  218,  214,  227 

FARM, 

meaning  of,  221 

FEE,  ses  Feb  Simplb 
conditional,  807,  808 
determinable,  at  common  law,  807 

under  Statute  of  Uses,  807 
limitation  to  A.  in,  omitting  "  simple,"  89,  801 

FEE  FARM, 

deed  construed  as  gran  in,  288 

42—2 
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FEE   SIMPLE,  $ee  Hbib8 

passes  by  grant  to  A.  for  life,  habendam  to  A.  and  his  hein,  292 

or  to  A.  and  his  heirs,  habendam  for  life  or  years,  291,  294,  295,  29^ 
estate  in  fee  in  premises,  estate  tail  in  habendam,  292,  293 
limited  by  what  words,  298,  299 
withoat  the  word  "  heirs,"  302,  803,  304 

in  castomary  assaranoes,  304 
does  not  pass  by  grant  to  A.  "  for  ever,'*  or  "  A.  and  his  assigns  for  ever,'*' 
800,865 

by  limitation  to  A.  "  in  fee,"  301 
limitation  to  A.  "  in  fee  simple,'*  299,  300 
toking,  302 
to  corporation,  302 
by  words  of  référence,  303 
in  releases  or  partition  deeds,  802,  803 
fine  or  recovery,  303 

déclarations  vesting  property  in  new  trasteee,  303 
to  A.  and  his  "  heirs  maie,"  or  "  female,"  805,  806 
in  Crown  grant,  806 
foUowed  by  gift  OTcr  on  death  withoat  issae,  388  ei  sêq,,y$eê- 

Dbath  without  Issue 
not  eut  down  to  estate  tail  by  gift  OTer  in  defaalt  of  ''  sach/'  iasœ,. 
or  withoat  "leaving"  issue,  339 
restriction  on  aliénation  Toid,  316 

anless  to  specified  persons  or  in  mortmain,  817 
or  while  in  remainder,  317 

PELONY, 

deed  to  compound,  187, 138 

FENOE,  238 

FEOFFMENT, 

construed  as  covenant  to  stand  seised,  47 

as  release,  49 
deed  construed  as,  51 
onerating  as  exécution  of  power,  52 
charter  of,  reserving  rent,  138 
charter  of ,  distinguished  from  a  deed,  8 

FINE, 

deed  to  lead  uses  of ,  79 

uses  of ,  declared  by  bargain  and  sale,  or  feoffment,  51 

fee  created  by,  withoat  the  word  "  heirs,"  803 

FIBM, 

CTidence  to  show  how  constituted  when  party  to  deed,  179 

FISHING, 

grant  of  exdusiTe  right  of ,  is  a  profit  à  prendre,  241 

FOOTPATH, 

whether  included  in  parcels,  236 

FOREIGN  LANGUAGE, 

évidence  of  meaning,  59,  61,  63,  65 

FORFEITURE, 

conveyance  not  construed  so  as  to  work,  231,  232 

FORGERY, 

deed  executed  by  A.  personating  B.,  22 
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PBACTION  OF  A  DAY, 
not  regarded,  159 

unless  it  is  necessary  to  disting^uish,  161 

PEANKALMOINE,  302 

FRANKMAEEIAGE,  289,  292,  302,  309 

FRAUD, 

évidence  to  show  deed  not  binding  for,  137 

FEEEHOLD  IN   FUTIJBO, 

grant  of  constraed  as  covenant  to  stand  seised,  48 

as  grant  of  reversion,  49 
lease  for  lives  "  from  the  day  of  the  date  "  is  not  grant  of,  164 
grant  of,  void,  383,  384 

plot  of  land  to  be  ascertained  by  élection,  102 
feoffment  habendam  after  death  of  feoffor,  281 
conveyance  habendum  after  death  of  grantor,  295 

FBEEHOLDS, 

alone  pass  by  gênerai  description,  when,  231 

"  FEOM," 

a  day,  excludes  the  day,  163 

a  place,  luay  be  inclusive,  or  exclusive,  172 

FUBTHER    ASSURANCE,  pp.    563    ei    seq.,  see  Covbnant   for   Fusthbb 
Assurance 

FUTURE  ESTATE,  see  Frebhold  in  Futubo,  Term 

FUTURE   PROPERTY, 

assignment  of,  508,  509,  510 

operating  as  covenant,  508 
mnst  be  defined,  509 
if  assignée  of,  obtains  possession  he  gets  légal  title,  509,  510 


GARDEN, 

passes  as  appnrtenant  to  house,  250 

GAVELKIND, 

lands,  limited  to  A.  and  "  his  eldest  heirs,"  306 
to  heir  as  purchaser,  318 
to  be  settled  under  marriage  articles,  613 

GENERAL  DESCRIPTION,  OR  STATEMENT, 
îoined  to  spécifie,  107, 108 
m  récital,  controlled  by  operative  part,  181 
in  operative  part  does  not  extend  spécifie  in  récital,  185 
conâroUed  by  récital,  186  et  seq. 

spécifie  description,  212,  213,  215  et  $eq.,  228 

another  gênerai  description,  212 
introduced  by  "  and  also,''  &c.,  limited  to  things  ejusdem  generis,  227 
where  only  f  reeholds  pass  by,  231 

GENERAL  NAMES, 
what  are,  210 

parcels  described  by  several,  212 
with  spécial  description  added,  212,  213,  214 

GENERAL  WORDS,  Chap.  XIV.,  pp.  249  et  seq. 
exception  among.  effect  of,  231 
things  appendant  or  appartenant  pass  withont,  250 
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GENERAL  WOBDS— coniinu«cl. 

now  implied  by  Conveyancing  Act,  1881,  8.  6,  240 

restricted  to  that  which  grantor  oould  properly  gpfant,  255 

when  righte  of  way  pass  under,  260,  261,  262  ^    ,    ^    ,         .,  „^, 

"with  M  waya  used  and  enjoyed,*'  &c.,  meanmg  and  effect  of  words,  Jtol, 

262 
whether  allotments  pass  by,  252 
do  not  revive  extinguished  rigbts  of  oommon,  264 
or  quasi-easements  long  disnsed,  255 

GIFT  OVER,  ^  T    ^^ 

on  deatb  without  issue,  or  failnre  of  issue,  338,  tee  Dkath  withoot  Issu* 
of  portions,  see  Portions 

"GIVE," 

Word,  covenants  created  by,  488 

"GOODS  AND  CHATTELS;* 

assignaient  by  executor  of  ail  "  bis,"  277 

GRAMMAR, 

false,  disregarded,  82 

GRAN  DCHILDREN, 

a  secondary  meaning  of  cbildren,  416 

GRANT, 

deed  of,  oonstrued  as  covenant  to  stand  seised,  48 

at  oommon  law,  instances  of  deeds  construed  as,  49 

taken  most  strongly  against  grantor,  117  et  $eq, 

by  tbe  Crown,  see  Ema 

by  deed,  distingmsbed  from  paroi  licence,  251 

of  part  of  tenement,  255,  see  Easbmbnts 

customary,  by  copy,  289 

Word,  covenants  created  by,  498 

GRANTEE, 

construction  in  faveur  of,  117  et  seq.,  297 
objected  to,  121 
wbere  he  is  also  grantor,  121 
élection  by,  54, 99 

ignorant  of  existence  of  deed  of  grant,  estate  vests  in,  14, 15 
not  named  in  promises,  but  only  in  habendum,  288,  287 
named  alone  in  promises,  and  together  with  others  in  habendum,  287 
not  named  in  promises,  cannot  take  immédiate  estate  at  common  law,  287 

but  can  take  in  remainder,  287 
named  in  promises  only,  290 
ono  of  several,  incapable  of  taking,  393,  445 

GRANTOR, 

words  oonstrued  against,  117  et  seq.,  297 
no  implied  réservation  in  faveur  of,  264 

except  way  of  necessity,  or  reciprocal  easement,  264 
even  whon  grant  is  by  way  of  mortgage,  264 
cannot  dorogate  from  grant,  268,  270 
estate  of,  to  be  regarded  in  oonstruing  grant,  296 
limitations  to  hoirs,  or  hoirs  of  body  of,  319,  823 
resulting  use  for  life  to,  874 
élection  by,  under  exception,  102 

GREGORIAN  CALENDAR,  151, 152 

GUARANTEE, 

altered  by  adding  seals,  38 

by  striking  out  names,  38 
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HABENDUM,  Chap.  XV.,  279  et  neq. 

looked  at  to  supply  or  correct  premises,  86,  280,  290 
explaining  premises  and  making  tenancy  in  common,  116 
répugnant,  81,  290,  291,  294 
in  lease,  consbruction,  119, 120,  see  Leasb 
constmed  against  grantor,  120 
gênerai  words  in,  controlled  bj  récital,  186 
f rom  and  af ter  "  the  said  lease,"  where  lease  misrecited,  193,  194 
proper  office  of .  to  limit  estate,  279,  280,  291 
not  essentîal,  285 

tbing  granted,  or  parcels,  shonld  not  be  named  in,  280 
named  onlj  in,  do  not  pass,  284 

unless  implied  in  premises,  284,  285 
where  none,  285 
grantee  named  only  in,  283,  285,  287,  289 

named  together  with  otbers  in,  but  alone  in  premises,  287 
not  named  in,  290 
estâtes,  express,  limited  only  in,  280 

limited  in,  and  also  in  premises,  283,  284,  290,  296 
répugnant  to  premises,  290,  296 

may  extend  but  not  abridge  premises,  283,  284,  290,  296 
in  fee,  foUowing  life  estate,  292 
estate  tail,  293 
in  tail,  following  fee  simple  estate,  292,  293 

for  life  or  years,  following  limitation  in  fee  simple,  292,  293,  296,  297 
explaining  "  beirs  "  to  mean  "  beirs  of  body,"  293 
to  A.,  "  bu  beirs  and  assigns,"  following  grant  to  A.,  "  bis  executors,"  &o., 

293 
controlling  joint  tenancy,  116,  281,  364 
rejected  as  void,  291,  292,  294,  295 
Yoid,  construction  of,  to  qualify  premises,  291 
enlarging  premises,  291,  293 
to  B.  alone,  following  grant  to  A.  &  B.,  294 
limiting  freebold  in  futuro,  rejected,  294 
term  assigned  to  H.,  babendum  to  J.  and  anotber  for  lives,  witb  remainders 

over,  295 

babendum  rejected,  295 

assigned,  babendum  after  deatb  of  grantor,  295 
cbattel  assigned  babendum  in  futuro,  295 
in  grant  of  life  estate,  293,  296 
estâtes  in,  différent  from  premises  wbere  furtber  act  necessary  to  pertect 

one  of  Ûiem,  296 
for  less  estate  tban  tbat  limited  in  premises,  293,  295,  296 
to  A.,  "bis  beirs  and  assigns  for  life,'*  301 
and  limitation  of  uses,  construction  of ,  364,  305 
to  feoffees  "  and  tbeir  beirs  for  ever  to  the  use  of  tbe  feoffees  for  ever,'  '  365 

HEDGE  AND  DITOH, 

presumption  as  to  ownersbip,  238 

HEIB  IN  THE  SINGULAB, 
A.,  and  bis,  299,  300 

tbe  "  heir  of  bis  body."  309,  323 
A.  for  life  witb  remainder  to  bis,  328 
"  beir  or  beirs,'*  301 
meaning  beirs,  300,  329 
of  decesMed  person,  317 

beir  at  oommon  law  takes  under  limitation  to,  as  purcbaser^  318 
"  female  of  tbe  body,'*  322 
beir  of  tbe  body  applied  to  personalty,  335 

HEIBS,  tee  Fis  Simple,  Limitations,  Mabbtaob  Articles 

limitation  to  A.  and  B.  "  et  baeredibus  **  void  for  uncertainty,  99, 109,  301 
beirs  of  a  particular  description  as  purcbasers,  109,  318 
A.  "  and  bis  beirs  "  or  **  beirs  and  assigns,"  298,  299,  301 
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BETRS—eofUinued, 

limitation  to,  "his"  omitted,  301 
for  a  tenu  of  years,  299 
durinjf  life  of  B.,  307 

with  limitation  over  on  death  of  A.  withoat  issue,  811 
with  remainder  to  6.,  who  maj  be  heir  of  A,,  811 
in  marriage  articles,  613 
A.  "or*'  hifl  heirs,  301 
A.  and  his  "  heirs  lawfully  iesning/'  305 
A.  and  "his  hoirs  maie,"  305,  307.  310 
in  crown  g^nt,  306 
in  grant  of  peerage,  306 
in  grant  of  armoriai  bearings,  307 
A.  and  the  hoirs  of  6.,  where  B.  is  A.'8  patemal  ancestor,  305 
A.  and  "  fth  hoirs  of  the  body  of  his  father,"  306 
A.  and  "the  heirs  of  the  body  of  his  father,"  322 
the  heirs  of  A.  deoeased,  317 

and  B.,  318 
explained  by  habendam  to  mean  "  heirs  of  body,''  293 

to  mean  "  spécial  occupants,"  292,  296 
construed  "  heirs  of  body,"  306,  310,  311,  321 

grant  to  A.  and  his  heirs  habendum  for  Ufe  or  years,  291,  294,  295,  296, 901 
Word,  rejected  on  oontext,  301 
supplied  by  context,  315 

eztended  by  implying  parenthesiB  to  ail  chiidren,  315 
Word,  not  essential,  in  limitations  to  king  or  corporations,  302 

in  releases  or  partition  deeds,  when,  302,  303 
gif  ta  in  frankmarriage  or  frankalmoine,  302 
créations  of  nobility  by  writ,  302 
bargain  and  sale,  before  the  Statute  of  Uses,  803 
when  fee  limited  by  référence,  303 
in  fine  or  recovery,  303 

in  déclarations  vesting  property  in  new  trustées,  803 
in  customary  assurances  of  copyholds,  304. 
or  "  heir  "  of  deceased  person,  limitations  to,  317 
of  grantor,  limitation  in  remainder  to,  319,  320,  322,  375,  376 

trust  to  convey  to,  320 
of  living  person,  immédiate  limitation  to,  Toid,  319 
of  liying  person  not  grantor,  in  remainder  to,  319,  322 
Word,  in  limitations  in  settlements,  extended  by  parenthesis,  Slc,  to  ail 

childien,  815 
when  Word  of  limitation  ;  rule  in  Shelley's  Case,  323,  324 
heir»  a$  purchtuers, 
limitations  to  A.  for  life,  remainder  to  "  heir,'*  or  "  heir  of  body,"  328 

remainder  to  "  heir  of  body  and  heirs  (or  heirs  of 
body)  of  such  heir,"  328 
heir  at  common  law  takes,  318 

with  qualification  added,  as  "maie,"  "female,"  Slc,  318 
heir  maie  (or  female)  of  body,  need  not  be  heir  gênerai,  321 
"heirs  of  body*'  construed  "chiidren,"  and  words  of  purchase,  notwith- 

standing  freehold  estate  in  ancestor,  327,  336 
nnder  trusts  o?  f  reeholds  and  leaseholds  together,  328 
u)ord  applied  to  personalty^  332 

personalty  limited  to  A.  "  and  his  heirs,"  299,  322 
to  "  the  heirs  of  A.  ,"332 
to  heirs  of  A.  in  substitution  for  A.,  332 
meaning  statutory  next  of  kin,  «H32 

HEIRS    OP    THE    BODY,    sve    Estate    Tajl,    Limitations,    Marbiaob 
Abticlss 
"  A.  and  the  heirs  of  his  body,"  308  et  seq. 
the  body  of  B.,"  320 
"  heir  "  in  singular  "  of  his  body,"  309 
"  heir  or  heirs  of  his  body,"  310 
his  heirs  of  the  body  of  his  father,"  306 
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JEEIRS  OF  THE   BODY—continued. 

"  A.  and  the  heirs  of  the  body  of  hia  father,"  322 

"  A.,  and  B.  his  wife,  and  the  heirs  of  the  body  of  A.,"  313 

of  A.  which  he  shall  beget  on  the  body 

of  B.,"  313 
of  the  body  of  B.  by  A.  begotten,'*  813 
which  A.  shall  beget  on  the  body  of  B.," 
313 
"  A.  and  B.  and  the  heirs  of  their  bodies,"  314,  315 
"  heirs  of  the  body  of  A."  (a  deceased  person),  320 

(a  living  person)  in  remainder,  322,  375,  376 
"  A.  for  life,  remainder  to  the  heirs  of  the  body  of  A.  and  B.,"  323 
**of  his  body  "  supplied  by  context,  310,  311,  312 

in  marriage  settlement  extended  to  ail  children  by  parenthesis,  315, 316 
"of  "  distinguished  from  "on"  the  body,  313 
person  from  whom  they  proceed  must  be  designated,  313 
"begotten,**314 
in  limitations  of  copyholds,  308 

where  words  of  limitation  rrde  in  Shelley'a  Case,  323,  324 
purchase,  meaning  children,  327,  328 
^pplied  to  personalty, 

"  A.  and  the  heirs  of  his  body,'*  or  "A.  for  life  with  remainder  to  the  heirs 

of  his  body,"  334 
followed  by  ^t  over  on  failure  of  issue,  335 
where  *'  heir  *'  of  body  in  singular,  335 
"  their  executors,**  etc.,  added,  335 
executory  tmst  for  heirs  of  body,  335 
oonstrued  as  words  of  purchase,  335 
meaning  statutory  next  of  kin  descending  from  the  ancestor,  336 

HEIBLOOMS, 

covenant  to  settle  chattels  as,  by  référence  t^  limitations  of  realty,620 

HENCEFORTH, 

means  from  delivery,  not  date,  of  deed,  173 

HIGHWAY,  tee  Koad 

conyeyance  of  land  abutting  on,  232  et  xeq, 

HOTCHPOT  CLAUSE, 

whether  to  be  inserted  in  settlements  under  articles,  622 

HOUSE, 

conTeyance  of  passes  appui-tenances,  as  gardens,  ways,  conduit,  estovers,  &c , 
250 
when  passes  land  usually  occupied  with,  252,  253 

Windows,  righte  as  to,  255,  257,  258,  269,  270 
support,  easement  of,  258,  259 

road  made-for  use  of,  whether  right  of  way  on  severance,  260,  261 
built  by  purchaser  of  building  plot,  268,  269 

HUSBAND  AND  WIFE,  see   Mabrikd    Woman,  Separatb    Use,  Judiciai. 
Sbpabation 
estâtes  limited  to.  construction,  314,  315,  395 
trust  of  income  of  wife's  fortune  until  bankruptcy,  344,  355 
eftect  of  Married  Women's  Property  Act,  1882,  oq  gifts  to,  395 


ILLEGIBLE   DOCUMENTS,  65 

ILLEGITIMATE   CHILD,  née  Bastabd 

IMPLICATION,  pp.  373  tt  *eq,,  *ee  Estâtes  by  Implication 
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IMPLIED  WORDS  OR  CLAUSES, 
expression  of  has  no  effect,  112  et  seq, 
exclnded  by  express  provisions,  116,  132 
.    accraer  of  portions,  467 

INACCURACIES 
defined,  06 

distin^ished  from  eqoivocations,  97, 108 
deed  or  clause  made  Toid  by,  106 
rejected  where  rest  of  description  snfficient,  109 
where  direct  évidence  of  intention  admitted  to  explain,  110 
where  part  of  description  applicable  to  A.,  and  other  part  to  B.,  110 
giving  rise  to  equi vocation,  109, 110 
patent  ambiguity,  110 

INCLOSURE  AWARD. 

ambignous,  évidence  of  acts  of  owners,  141 
whether,  passes  half  the  bed  of  a  river,  235 

INCONSISTENT  CLAUSES 

in  deed,  whether  first  prevails,  80,  81,  82 

INCUMBRANCES,  COVENANT  AGAINST, 

qualified,  not  restricting  gênerai  oovenant  for  quiet  enjoyment,  552 
extends  to  inoumbrances  of  which  porchaser  has  notice,  563 

INDEFINITE  LIMITATION 

in  premises  and  express  in  habendom,  282 
gives  estate  for  life  only,  341 

not  enlarged  by  a  direction  to  pay  money,  342 

by  légal  estate  in  fee  given  to  trustées,  342 

INDENTURE,  sm  Dked 

and  deed  poil,  distinction  between,  22,  23 
words  of,  to  whom  ascribed,  121,  122 

INDORSEMENT 

on  deed,  read  as  part  of  deed,  27, 128 

assumed  to  hâve  been  made  before  exécution,  128 
indorsed  receipt,  206  et  seq. 

INFANT, 

deed  not  binding  on,  137 
wife,  covenant  to  settle  by,  606 

élection  to  confirm  when  adult,  606 

IN  LOCO  PÂRENTI8,  PERSON, 
who  is,  430,  431 

provisions  for  younger  children  made  by,  480,  431 
in  settlement  on  children  by,  contingency  of  surviving  parents  disregarded 

if  possible,  482 
interest  allowed  on  portions  charged  on  land  by,  though  contingent,  462 

INSURANCE,  $€€  PoLicT 

policy,  évidence  of  custom  to  add  tenus  to,  133, 134 

INTENTION, 

Word,  meanings  of,  43 

expressed,  alone  to  be  regarded,  43  et  teq.,  46,  58 

effectuated,  notwithstanding  inept  form  of  deed,  47  et  seq.,  332 
to  be  collected  from  every  part  of  deied,  45 
direct  évidence  of ,  see  Dieect  Evidence  of  Intention 
unexpressed,  évidence  as  to,  inadmissible,  69 

INTERESSE  TERMINI,  272,  384 
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INTEEEST. 

Word,  meaning  of,  272 

intérim,  effect  in  vesting  portions,  456,  467,  468,  473 

INTEBLINEATIONS,  see  Altérations 

in  deed,  presamption  as  to  time  of  making,  26 

INTEINSIC  EVIDENCE,  see  Evidence,  Inteinsic 

INVENTORY,  see  Schedule 

ISSUE,  see  Ds ath  without  Issue,  Masbiaoe  Articles 
meaning  of,  421 

in  marriage  articles,  616,  618,  619 
eut  down  to  children,  when,  421, 424,  425,  426 
by  référence  to  parent,  423 
in  marriage  articles,  424,  623,  624 
in  some  clauses  only,  426 
"  maie,"  392,  426,  618,  619 
"female,"426 
is  a  Word  of  purchase,  427 
limitation  of  realty  to,  gives  life  estate,  427 

"A.  and  his  issue."  300,  340,  427,  428 
"  A.,  the  issue  of  his  body,"  300,  309,  427 
trust  of  personalty  for  "  A.  and  his  issue,"  428 
power  to  appoint  to,  in  marriage  articles,  625 


JOINT  COVENANTS,  512  rt  tteq,,  see  Covbnants,  Joint  and  Sbveeal 

JOINT  AND  NATUEAL  LIVES,  393 

JOINT  TENANCY,  see  Tenanct  in  Common 
how  created,  391  et  *eq. 
estâtes  must  be  of  the  same  nature,  391 

at  common  law  must  begin  at  the  same  time,  391,  393 
for  life  with  several  inheritwices,  314,  391 

"  benefit  of  survivorship,"  393 
between  two  persons,  one  of  whom  is  incapable,  393 
corporations,  none  at  common  law,  394 
under  statutes,  394 
title  acquired  under  Statute  of  Limitations,  393 

settlement  of  personalty,  392 
between  crown  and  subject,  none,  394 

husband  and  wife  since  1882,  395 
purchase  by  several  persons,  395,  396 
under  limi&tion  jointly  and  severally,  393, 397 
to  class,  444,  445 
in  tail  in  remainder,  392 
controlled  by  habendum,  116,  281,  364 
in  lease  with  proviso  as  to  successive  occupation,  288 
of  policy  moneys  under  Married  Women*s  Property  Act,  1870,  s.  10,  392, 393 

JOINTURE, 

deed,  canoelled  by  husband,  23 

power  to  charge,  whether  inserted  in  settlement  under  articles,  625,  628 

JUDICIAL  SEPARATION, 

détermines  coverture  quà.  property  of  wife,  413,  591 
effect  of,  on  covenant  to  settle,  413 

on  restraint  on  anticipation,  413 

JULIAN  CALENDAR,  151 
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KIN.  •€€  Nkxt  or  Kin 

KING 

forant  bj,  taktsn  mo«t  stronglj  against  g^rantee,  122 

to  A.  and  his  "  heirs  maie,"  Toid,  806 
élection,  none  a^ainst,  123 
limitationB  to,  '*  and  his  heirs  Kings  of  England,"  302 

"  and  his  snooesson  Kings  of  England,"  802 
and  ordinary  person,  tenancy  in  common,  394 
takes  fee  simple  withoat  words  ^*  heirs  "  or  "  sncoeasors,"  302 


LADYDAY 

formerlj  first  day  of  year,  150 
in  deeds  means  new  Ladyday,  152 

LAKE 

ownership  of  soil  of,  230 

LANDLOED  AND  TENANT,  ner  Leasï 
estoppel  as  between,  197 

LAND  TAX, 

redeemed  but  not  merged,  whether  paased  by  *'  ail  estate  "  danse,  278 

LATENT  AMBIGUITY,  96,  «v  Ambiooitt 

LEAP  YEAE,  151,  153 

co  venant  to  pay  on  the  29th  Febniary  then  next,  176 

LEASE,  see  Agreembnt,  Tsbm 

implied  terms  added  to,  on  évidence  of  cnstom,  72, 133 
by  paroi,  évidence  of  customary  meaning  of  Ladyday,  etc.,  152,  153 
cancellation  of,  not  a  surrender,  31 
examples  of  deeds  construed  as,  51,  52 
agreement  for,  when  amounts  to  lease,  52 
covenant  for  renewal  in,  not  construed  by  usage,  138 
inapplicable  provisions  rejected  by  force  of  contezt,  84 
clauses  in,  of  distrees  or  re-entry,  1 13 

"  démise,"  •*  let,"  &c.,  covenants  implied  by  words,  117,  498, 499 
and  release,  one  deed,  78 
répugnant  clauses,  80,  81 
by  tenant  for  life,  or  in  tail,  118 
construed  in  faveur  of  lessee,  119, 120, 121 
covenant  by  lessee,  construed  against  him,  121 
proviso  in,  construction,  121 

commencement  of,  determined  l>y  élection  of  lessee,  103 
"  from  henceforth,"  173 
"  from  the  day  of  the  date,"  163, 164 
where  misrecital,  193, 194 
xnfuturo,  interesse  termini,  384 
expires,  when,  166 

with  exception  of  so  many  acres  not  particularly  described,  102, 103 
'*  for  seven,  fourteen,  or  twenty-one  years,"  103, 120 
under  power  to  lease  in  possession,  165 
parcels  in,  road,  uninclosed  strips,  188,  238 
misrecital  of,  in  grant  of  réversion  or  reversionary  lease,  193 
power  in,  to  lessor  to  take  back  part,  229,  230 

for  business  purposes,  effect  on  lessor's  rights  of  user  of  land  retained,  270 
to  A.  till  a  sum  of  money  be  paid,  343 
covenants  in,  benefit  of,  whether  joint  or  several,  518,  521 

whether  dépendent  or  independent,  528, 533, 634,  537, 539,  540 

assignment,  whether  qualiÔed,  551 
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LEASEHOLDS. 

Yolmitary  conveyance  of ,  204 

when,  do  not  pass  under  gênerai  description,  2«^1,  232 

when  pasa  as  "  personal  propertj/'  229,  230,  232 

"  LEAVE," 

conetrued  "  bave,"  480 

LEGACIES, 

payable  at  future  time  or  event,  464 

LEGAL  ESTATE,  sce  Tbustebs 

"LEGAL  REPRESENTATIVES," 
trust  for,  409 

LEGAL  TERMS 

must  bear  tbeir  teohnical  meaning,  45,  67 

*'LEQI8  C0N8TRUCTI0  NON  FÂCIT  INJURIÂM,"  118 

"  LET," 

oovenants  in  lease  implied  by  word,  499 

LIABILITY  UNDER  COVENANTS,  see  Covbnants,  Joint  and  Sbverai. 
proviso  negativing,  501 

LICENCE, 

oonstrued  as  lease,  51 

paroi,  disting^sbed  from  grant  by  deed,  251 

LIFE  ESTATE,  iee  Estatb  for  Litb 

LIGHT, 

easement  of ,  on  conveyance  of  house,  255 

limited  by  intentions  implied  from  circumstances,  269 

none  implied  for  eztraordinary  purposes,  269 

not  restricted  by  description  of  Ifmd  retained  as  "  building- 

land."  270 
limited  by  grantor's  power  to  grant,  270 

LIMITATIONS,  see  Estatb   foe   Life.   Estatb   Tail.  Pbb   Simplb,  Hbieis,. 
Hbibs  of  thb  Bodt,  Ein3,  Joint  Tenants,  Tenants  in  Common 
omitted  words  in,  supplied  by  contezt,  86,  310 

not  supplied,  89 
explained  by  récitals,  191, 192 
in  promises  explained  by  habendum,  290 
répugnant,  290,  292,  294 
to  '*  A.  and  his  eldest  chUd,"  445 

"  successively,"  445 
king,  in  fee  simple,  by  what  words,  302,  see  King 
corporations,  302 

'*  heir  "  female  of  body  as  purcbaser,  322 
"  issue  maie  "  of  A.,  392,  426,  427 

"  issue  female  and  the  heirs  maie  of  their  bodies,"  392,  426 
two  persons  successively  for  life,  remainder  to  the  heirs  of  their  bodies,. 

314,  315,  392 
two  persons  who  cannot  intermarry,  314,  391 

two  or  more  persons,  and  the  heirs  (or  heirs  of  body)  of  one,  313,  392 
and  their  heirs,  391 

where  one  of  them  incapable  of  taking,  393 
"  dur  in  g  their  joint  and  natural  Hves,    393 
"  and  the  survivor  and  the  heirs  of  the  surTivor,'" 
392 
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LIMITATIONS  -continued. 

to  two  or  more  personsjointly  for  their  lives^  remainder  jointly  to  lieirs, 
392 
"  jointly  and  severally,"  392 
feoffees  and  their  heirs  to  nse  of  the  feoffees  for  ever,  865 
several  persons,  their  heirs  and  assigna,  as  tenants  in  common,  to  the 
use  01  them,  their  heirs  and  assigns,  365 
équitable,  construction  of,  329  et  seq.,  357 
in  settlements,  différent  construction  from  wills,  332,  370 

LIMITATIONS  STATUTE  OF, 

title  aoquired  under,  joint  tenancy,  393 

LIQUIDATED  DAMAGES. 

or  penalty,  whether  sum  named  on  breach  of  covenant  is,  505 
spécifie  performance  of  covenants  secured  by,  503,  504,  505 

"LITEEAL"  MEANING, 
of  words,  56  et  «  q. 

extrinsic  évidence  admissible  to  détermine,  56 
excluded  by  context,  57,  75 

LIVERY  OF  SEISIN, 

no  longer  necessary,  297 

LOCALITY,  Me£  Parckls 

parcels  restricted  by,  211,  215 

inaccurate  description  of,  rejected,  222,  225,  226 

MAEBEMIUM, 
meaning  of,  115 

MAINTENANCE, 

effect  of  intérim,  in  vesting  portions,  455,  456,  459,  460,  467,  468,  473 

MANOR, 

what  passes  by  grant  of,  250 

MAP 

not  évidence  to  explain  parcels  when  annexed  to,  but  not  ref erred  to  in, 

conveyance,  127,  219 
held  restrictive  of  parcels,  126,  218,  220 
held  not  restrictive,  127,  219,  224 
évidence  as  to,  218 

construction  of,  whether  matter  of  fact  or  law,  218,  219 
incorporation  of,  in  conveyance,  219 
held  to  control  acreage  stated  in  schedule,  220 
inaccurate,  rejected,  224 

MARINE  INSURANCE, 

policies,  évidence  of  custom  to  add  terms  to,  133, 134 

MARRIAGE 

means  valid  marriage,  411 

settlement  in  considération  of,  means  the  then  intended  marriage,  412 

ne  ver  solemnized,  411 

in  valid,  effect  on  settlement,  410,  411 

annuUed,  effect  on  settlement,  412 

condition  in  partial  restraint  of,  valid  if  acoompanied  by  gift  over,  412 

covenant  not  to  revoke  a  will,  not  void  as  being  ii\  reetriaint  of,  511 

MARRIAGE  ARTICLES,  Chap.  XXXIV.,  609  et  seq. 
executed  and  executory  trusts  delined,  609,  610 
direction  to  convey,  611 

to  settle  as  counsel  shall  advise,  611 
in  executory  trusts,  when  technical  language  disregarded,  611,  612 
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HABBIAQE  ARTICLES— conttnu«d. 

distinguished  from  voluntarj  settlements  and  wills,  610»  611,  612»  620, 

621 
nature  and  pnrpose  point  to  strict  settlement,  611,  612 
limitation  to  A.  for  life,  remainder  to  heirs,  heirs  of  body,  or  issue»  con- 

stmed  so  as  to  give  A.  life  estate  only,  613 
even  where  no  express  life  estate  to  parent,  616 
rule  applied  in  favour  of  daoghters,  616 
gayelkind  or  borou^h-English  lands,  613 
oontext  may  ezclude  rule,  614,  618 
ezamples  where  strict  settlement  decreed,  613,  614 
exceptions  to  rule  requiring  strict  settlement,  614,  615 

!1^  where  one  parent  alone  could  not  defeat  settlement,  614,  615 
2)  where  articles  settle  part  striotly,  615 
articles  and  settlement  both  before  marriage,  628,  629 
articles  before  and  settlement  after  marriage,  629 
letter  followed  by  articles,  630 

exception  as  to  variance  in  interest  limited  to  adult,  629 
si>eoific  performance  pf,  630 
landfform  ofthe  settlement, 

"  wife  and  child  or  cbUdren  of  the  marriage,"  614 

misoellaneous,  trustées  to  préserve,  615 

life  estate,  impeachment  for  waste,  615 

without  power  of  anticipation,  615 

**  heirs  of  the  body,^'  or  "  issue,"  616 

"issue  "  means  both  sons  and  daughters,  616 

"settle,"  agreement  to,  force  of  word,  617 

**  issue,  their  heirs  and  assigns,"  617 

"  issue  of  H.  by  K.  in  such  shares  as  H.  should  appoint,"  618 

form  of  gift  over,  617,  618 

"  heirs  of  the  body  "  after  "  heirs  maie  of  the  body,"  618 

"  issue,  whether  son  or  daughter,"  tenants  in  common  in  fee,  618 

"  heirs  maie  of  body,"  "  issue  maie,"  618 

**  heirs  female  of  body"  means  daughters,  619 

"  first  maie  issue,"  619 

"  issue  maie,"  son  of  daughter,  619 

pertonalty^form  ofthe  settlement, 

covenant  to  settle  personalty  by  référence  to  strict  settlement,  620 

restraint  on  anticipation,  621 

children  take  as  tenants  in  common,  621 
at  21  or  marriage,  621 

hotchpot  clause,  inserted,  622 

trusts  in  default  of  children,  gift  to  wife,  622 

ultimate  trusts,  622 

husband  entitied  as  wife's  administrator,  622 

"issue  "  may  mean  "children,"  623,  624,  625 
gênerai  power  eut  down  to  power  to  appoint  among  children,  623,  624, 

625 
what  powers  are  to  be  imerted,  625  et  scq. 
no  distinction  between  wills,  articles,  &c.,  625 
distinction  between  powers  of  management  and  of  charging,  625 
maintenance,  éducation,  and  advancement,  628 
new  trustées,  628 
to  vary  securities,  627 
of  sale,  exchange,  &c.,  626 
leasing,  627 
mining  leases,  627 
partition,  627 
realty  becoming  subject  to  same  trusts  as  personalty,  619,  626 

to  be  purchased  and  held  as  personalty,  626 
power  to  raise  money,  627 

to  give  receipts,  627 

to  charge  portions  or  jointure,  628 
whether  certain  powers  specified,  "  nsual  powers,"  625,  626 
aliens,  realty  becoming  subject  to  trusts  of  personalty,  626 
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MABKIED  WOMAN,  see  Coyxbtxtbb,  Mabbiaob  Articles,  Sepa&âtb  Ubk^ 
Sbttlbmbnt 
estoppel  against,  197 

post-nuptial  settlement  of  land  of,  was  not  Tolontary,  204 
when  trustée  for,  takes  légal  eetate,  868 
trusts  for,  during  coverture,  extended  to  life,  377 

MAERIED  WOMEN'S  PBOPERTY  ACT,  1882. 

no  effect  on  construction  of  marriage  settlements,  846,  603 
effect  of  on  limitations  to  husband  and  wife,  395 

"MARTINMAS" 

in  deed  means  Martinmas  new  style,  152 

MAXIMS, 

Accestorium  non  ducU  $ed  nequitur  suum  principale,  260 

Carta  non  ed  niti  resfimentvm  donationi$,  43 

C\tnteniporanea  expositio  ett  fortiê$ima  in  lege,  140 

De^ignaiio  uniuê  ed  exclutio  alteriuSy  116 

Kt  antécédent} but  et  con»equentibM  eift  optima  interprftatio,  76 

Krpreêxio  eorum  qiiue  tacite  intunt  nihil  operatur,  112 

Expreêsum  facit  cessare  tacitum,  116,  500 

fhiha  deuionst ratio  mm  nocet,  213, 214,  227 

Legiê  constructio  nonfacit  injuriain,  118 

Mala  grammatica  non  ritiat  chartam^  92 

yihilfaeit  rrror  Twminiê  cum,  de  corpore  constat^  177 

JViw  accipi  dehent  rtrha  in  demonstrationein  faUam  quae  competunl  in  limita" 

tionem  reram^  212 
Optinnis  iftterprcf  rerum  UfUê,  142 

Qnaelihet  conceMio  fortiJtsi me  contra  dotuUoren^  interpretanda  «f,  118 
^Hi  haeret  in  îiUra,  haeret  in  cortice,  76 

MEANING, 

literal,  what  is,  56 

MEANS, 

in  covenant  for  quiet  enjojment,  mekning  of,  557 

BfEMORANDUM  AND  ARTICLES  OF  ASSOCIATION, 
read  together,  78 

MEMORIAL, 

correcting  deed  by,  25 

MERCANTILE  CONTRACTS, 

évidence  to  ezplain  ezpressed  tenus,  61,  62 

to  add  implied  tenus,  130,  131, 133  et  eeq. 

"MICHAELMAS," 

in  deed  means  Michaelmas  new  style,  152 

MILL, 

what  passes  by  grant  of ,  250 

MINES  AND  MINERALS, 

Crown  grant  of,  does  not  include  royal  mines,  123 
exception  of,  includes  the  space  they  occupy,  247 

MISDESCRIPTION,  %ce  Name,  Pabcbls 

MISRECITAL,  193, 194 
of  lease,  193 

may  influence  construction,  194 
may  work  estoppel,  194 
not  corrected  by  référence  to  recited  document,  194 
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MISREPRESENTATION, 

as  to  effect  of  deed,  result  of,  4 

MISTAKE, 

deed  cancelled,  or  altered  by,  41 

corrected  from  context,  86 

deed  not  binding,  owing  to^  137«  188 

as  to  rights  under  deed,  148 

may  be  proved  in  equity  to  prevent  estoppel,  196 

MONTH, 

QStially  means  limar  month,  78,  165  et  seq, 

but  context  may  indicate  oalendar  montb,  78, 157 

eyidence  to  explain  meaning,  72 

means  calendar  month  in  eoclesiastical  documents,  155, 158 

mercantile  documents,  155, 158 

statutes  since  1850, 155 

Bules  of  Court,  155 
wben  it  ends,  159 

MOETGAGE, 

deed  retained  by  mortgagor  and  not  communicated,  15 

debt,  made  payable  to  mortgagee  bis  "  hoirs  or  executors,''  103 

expenses  incurred  by  mortgagee,  no  stamp  in  respect  of,  113 

transfer  of,  power  of  sale,  183 

tenancy  in  common  between  mortgagees,  396 

agreement  to  exécute,  effect  of,  in  creating  specialty  debt,  500 

MUTUAL  COVENANTS,  see  Covinants  Mutual 


NAME,  see  Pabcels 
of  baptism,  177 
sumame,\177 

may  be  changed,  178 
reputed  name,  party  to  deed  described  by,  177, 180 
paûi^y  described  by  incorrect  name  but  executing  in  correct  name,  17^ 
firm,  179 

corporation,  177, 179 
of  bastard,  180 
reputed  wife,  180 
divorced  woman,  178 
gênerai,  what  is,  210 
collective,  212 

omitted  from  promises  supplied  from  habendum,  86,  288 
operatiTO  part  supplied  from  context,  86 
from  récitals,  190 

•'  NATUBAL  LOVE  AND  AFFECTION," 

statement  of,  as  considération  does  not  exdude  proof  of  other  considéra- 
tion, 208 
eyidence  of,  not  admissible  when  deed  stated  to  be  for  valuable  considéra- 
tion, 208 
eyidence  of  absence  of,  tbough  parties  related,  204 

NECESSABY  EASEMENTS,  256,  see  Easements 

NECESSITY,  see  Wat 
way  of,  262  et  seq, 

"  NEGLECT," 

meaning  of  in  coyenant  for  quiet  enjoyment,  557,  558 

B.D.  43 
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NEW  TRUSTEES, 

constxuction  of  convenance  to«  190 

fee  passée  to,  by  vesting  déclaration  without  the  word  "  heirs/'  303 

"  NEXT  OF  KIN,"  tte  "  N«xt  of  Kin  agoobdino  to  th»  Statute  " 
meaninff  of,  398 

with  varions  words  added,  400.  402,  403,  404 
do  not  inclnde  hnsband  or  wife,  401 
when  ascertained,  402,  403,  404 
distinguished  f rom  *'  execntors,"  405,  406 
take  as  joint  tenants,  400 

nltimate  tmst  for,  persons  taking  prior  interests  not  ezduded,  401,  402 
realty  limited  to,  830,  400 
when  they  take  under  gprant  to  "  heirs,'*  332 

"  heirs  of  the  body,"  386 
"  Personal  représentatives,"  408,  409 
gif t  to,  of  A.  "  as  if  she  had  died  intestate  and  unmarried,"  414 

without  having  been  married, 
414,  415 

NEXT  OF  KIN  ACCORDING  TO  THE  STATUTE,  see  '*  Nbxt  of  Kin." 
meaning  of,  401,  402 

"  of  the  name  of  B.,"  404,  405 
do  not  indude  hnsband  or  wife,  401,  409 
when  ascertained,  402,  403,  404 
distingnished  from  "  executors,"  405,  406 
take  as  tenants  in  common,  400,  401 

nltimate  trust  for,  persons  taking  prior  interests  not  excluded,  401,  402 
"  Personal  représentatives  "  oonstrued  as,  408,  409 
gift  to^  of  A.  "as  if  she  had  died  intestate  and  unmarried,"  414 

without  having   been  married, 
414,  415 

NOTICE, 

oonstructive^  by  récital,  199 

absence  of  receipt,  208,  209 
to  trustées,  want  of,  does  not  suspend  opération  of  deed,  15 


OBLITERATION,  $ee  Altérations 

OCCUPANCY, 

erroneous  description  of,  rejected,  211,  221,  222 
words  descriptive  of,  held  to  restrict  parcels.  215,  216 

OCCUPATION, 

what  amounts  to,  216 

OMITTED,  ut  EsTATE  Tail,  Pabcels 
words  supplied  on  context,  82,  86 

in  limitations,  811,  314 
but  not  by  extrinsic  évidence,  124  et  êeq, 
name,  in  operative  part,  supplied  from  récitals,  190 

OPERATIVE  PART,  see  Récitals 

of  deed,  if  clear,  not  controlled  by  récital,  181,  585 

if  ambiguous,  controlled  by  récital,  185 
of  release,  controlled  by  récitals,  192 
name  of  grantor  omitted  from,  supplied  from  context,  86 

OPTION 

to  purchase  within  six  months,  how  oonstrued,  157 
to  purchase  at  any  time,  void,  385 

unless  contained  in  statute.  389 
in  lessee  to  purchase  fee,  exercised  by  his  executors  or  administrators,  408 
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"  OE," 

read"and/'840 

''  OB  OTHERWISE," 

restricted  to  purposes  '*  eju^dem  generù"  229,  280 

"OTHER  THAN" 
an  eldest  son,  4il 


PABOELS,  Chap.  XIII.  210  et  seq,,  see  Habbnoux,  P&exisbs,  Boad, 
cannot  be  ezplained  or  restricted  by  conditions  of  sale,  126 

contract  for  sale,  126 
map  not  referred  to  in  con voyance,  127 
ezplained  by  usage,  145 
where  restricted  by  récitals,  188, 189, 190, 192 
words  of  locality,  211,  215 
oocupancy,  215,  216 
enomeration,  217,  228 
spécial  description,  217,  218,  219 
tenure,  219 
map,  126,  218,  220 
where  not  restricted  by  récitals,  183 

words  of  locality,  220 
name  of  parish,  224,  226 
occupancy,  211,  221,  222 
enumeration,  224 
spécial  description,  220 
qoantity,  220,  221 
boundaries,  221 
map,  127,  219,  224 
proper  name,  220 
described  by  référence  to  schedule,  126, 188,  217,  220,  225 
former  deed,  188,  222 
gênerai  names  only,  210,  212 

name  and  speciaJ  description,  211,  212,  214 
inconsistent  descriptions,  225,  226,  227 
express  words  exclude  implication,  116 
*'  fctUa  deinonstratio  non  nocet"  214,  227 

*'  nsed,  occupied,  &c.,  with,"  where  lands  pass  as,  120,  253,  254 
"andalso,"227 

leaseholds  or  copyholds,  whether  passed  by  gênerai  description,  281,  282 
leaseholds  passing  as  personal  property,  232 
shoold  not  be  named  in  habendnm,  280,  285 
named  in  habendom  only  do  not  pass,  284 
nnless  implied  in  promises,  284,  285 
description  in  habendnm  may  explain  description  in  promises,  285,  286 

PARENT  AND  HIS  CHILDREN, 
limitation  to,  445 

PARENTHESIS, 

may  be  snpplied,  82 

" hoirs  "  or  "hoirs  of  body  "  construed  by,  as  applying  to  ail  children,  316, 
316 

PARISH, 

distinguished  from  vill,  222,  223 
conveyance  of  ail  A's.  lands  in  a,  223 
of  same  name  as  yill,  223 
wrongly  named  in  paroels,  224,  226 

PABOL  AGREEMENT, 

subséquent,  to  waiye,  annul,  or  yary  deed,  125 

contemporaneous,  126 

coUateml,  not  inconsistent,  128, 129 

48—2 
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PABOL  EVIDENCE,  see  Evidbncb,  Extbinsic 
defined,  104 
inaccorate  use  of  the  term,  105 

PART  OP  TENEMENT, 

grant  of,  easements  passing  by,  265 

on  contemporaneous  salée,  271 

reserved  on,  264 

reoiprooal,  implied  on,  264,  268 

PARTICIPLES, 

clauses  introduoed  by,  may  amount  to  ooyenants,  486,  540 

condition  précèdent,  639 
qualification  of  covenant,  488,  539 

PABTICULAB, 

joined  to  gênerai  statement,  107, 181, 185 

description,  181, 185,  212,  213,  215,  228 

PARTIES,  177  et  êeq. 

description  of,  évidence  to  correct,  177 

names  of,  s«e  Namb 

described  by  dass  name,  179,  8ee  Fibm 

false  additions  to,  do  not  vitiate  deed,  180 

bastard,  180 

reputed  wife,  180 

diTorced  woman,  178 

interests  belonging  to,  in  land  conyeyed,  but  not  in  character  in  which  they 

are  made  parties,  271,  272 
cannot  be  witnesses,  21 

taking  benefit  under,  bound  by  deed  that  they  do  not  exécute,  22 
not  ezecuting  deed  may  obtain  benefits  of  an  estoppel,  198 

PARTITION, 

grant  of  rent  on,  without  the  word  "  heira,"  303 

PARTNERS,  iee  Pibm 

conveyance  by,  passing  separate  property,  183 
property  of ,  tenancy  in  common,  396 
coyenants  by,  514,  615 

PART  Y- WALL,  240 

PATENT  AMBIGUrrr,  96  et  seq.,  110,  see  Ambiquitt 

PAY 

gift  made  by  direction  to,  447 

on  eyent  persoual,  471 

*'  PAY  TO  OR  PERMIT  TO  RECEIVE,"  369 

PAYABLE,  see  Pobtions 

PAYMENT, 

récital  of,  in  Toluntary  settlement,  effect  of,  199 

PEERAGE, 

"  beirs  "  not  necessary  in  création  of ,  by  writ,  302 

necessary  in  création  of,  by  patent,  302 
cannot  be  limited  to  "  hoirs  maie,"  806 

PENALTY, 

annexed  to  covenant,  efifect  of,  502  et  seq. 

or  liquidated  damages  on  breach  of  covenant,  503  et  seq, 

PENCIL  ALTERATIONS,  27 
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"PEE  ANNUM" 

does  not  imply  "at  the  rate  of/'  154 

"  PEfiMIT," 

in  ooYenant  for  quiet  enjoyment,  meaning  of,  553, 559 

PEEPETUITY,  Chap.  XXI.  383  et  teq,,  see  Rbmotenbss 

"  PEESONAL  PEOPEETY," 

whether  leaseholds  pass  as,  229, 230,  232 

PEESONAL  EEPEESENTATIVES, 
taking  as  spécial  occapants,  354,  355 
trust  for,  408 
shown  by  context  to  mean  next  of  kin,  408,  409 

PEESONALTY, 

"hoirs"  applied  to,  332 

trusts  of,  for  "heirs  "  or  *'  heirs  of  the  body,"  332,  334 

trust  of  followed  by  gif t  over  on  death  without  leaving  issue,  340 

unlimited  trust  of  income  of,  carries  the  capital,  342 

joint  tenanoy  in,  392,  393 

portions  payable  ont  of ,  yest  at  birth,  465  et  seq. 

future  or  non-existent,  effeot  of  assignment  of ,  508,  509 

settled  by  référence  to  settlement  of  realty,  620 

PLACE,  see  Pakcels,  Pabish 

named  generally,  presumed  to  be  vill,  224 

PLAN,  see  Map 

POLICIES, 

material  altérations  in,  32 

teohnical  words  in,  73 

proviso  avoiding,  109 

marine,  eyidence  of  custom  to  add  tenus  to,  133, 134 

POETIONS,  Cbap.  XXVII.  462  et  seq,,  see  Eldest  Son 

(1)  Chargea  on  land 

sums  to  be  raised  ont  of,  or  oharged  on,  rente  and  profits,  are  charged  on 

corpus,  452,  453 
and  may  be  raised  by  sale  or  mortgage,  453 

unless  context  shows  annual  rentsand  profits  only  meant,  452,  453 
capital  sums  charged  on  land  payable  at  ôzed  times  carry  interest,  454 
when  portions  vest  is  a  question  of  construction,  455 
when  no  time  named  for  payment,  yest  in  sons  at  21,  daughters  21  or  mar- 

riage,  455 
though  intérim  interest  or  maintenance  given,  455 
rule  applied  in  favour  of  other  portion  ists,  457 

exeluded  by  language  of  deed,  458 
when  no  time  named,  charged  on  rents  and  profits  yest  when  rents  begin 

to  be  applicable,  458 
when  estate  is  discharged,  459 
payable  on  eyent  personal  to  portionist,  yesting  of,  459,  460,  482 

no  différence  whether  chfurge  created  by  deed  or  will,  459 
payment  postponed  for  conyenience  of  estate,  456,  457,  461,  482 
by  parent  or  person  in  loco  parentis,  maintenance  allowed,  though  portions 

contingent,  463 
contingent,  only  raised  if  oontingency  happons,  463 
when  treated  as  payable  out  of  money  f und,  464 

(2)  Charged  on  personalty 

application  of  ciyil  law  doctrines  as  to  yesting,  464,  465 
whether  any  distinction  between  wills  and  setlemente,  465 
for  children,  payable  at  21,  &c.,  yest  at  birth,  465,  et  seq.  482 
imless  context  shows  otherwise,  470 
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PORTIONS— €ontinued. 

(2)  Charged  on  penonalty—rfmtinuêd. 

gift  of  interest  or  maintenance,  467,  408.  473 
eflfect  of  jçift  over,  469,  470,  471 

"  before  becominjç  entitled,"  469,  470 
payment  poetponed  for  oonvenience,  472,  482 
trust  croated  only  by  direction  to  pay,  etc.,  on  personal  event,  471,  472, 

482 
effect  of  gift  of  whole  intérim  interest,  473 
discretionary  power  of  maintenance,  473 
contingent  gif t  of  interest,  473 

(3)  Divetting  of  portions,  çift  over  on  death  hefore  partntt, 
period  of  distribution  and  time  of  yesting  distingnished,  473,  47-4 

gift  o?er  on  death  before  portion  "payable,"  "assignable/'  Sec,  referred  to 
time  of  yesting  not  of  distribution,  474 

rule  applies  to  portions  whether  charged  on  land  or  not,  474 

différence  between  wills  and  settlements.  475 

"payable,"  *'  assignable,"  "transférable,"  Ac,  474,  477 

where  no  express  référence  to  21  or  marriage,  478 
gift  over  if  no  child  or  ail  die  before  parents,  478 
substitution  of  issue  of  children  dying  before  distribution,  478,  479 
primary  gift  to  surviyors  only,  479,  480 
"  leaye  "  construed  "  hâve,"  480 
where  one  survives  ail  take,  480,  481 

(4)  MUcellaneous  : 

tenu  to  raise,  **  if  A.  shonld  die  without  issue,"  337 

for  daughters  imder  marriage  articles,  effect  as  to  strict  settlement,  618 

power  to  raise,  whether  inserted  in  settlement  under  articles,  628 

child  t^ing  bnlk  of  estate,  excluded  from,  430  et  seq. 

exceeding  whole  value  of  estate,  441 

provided  by  separate  deed,  435,  436, 441 

eldest  daughter  taking  estate  excluded,  436 

-eldest  son  not  taking  estate  included,  433,  434 

unless  excluded  by  name,  438 
younger  child  taking  estate  excluded,  435,  436 

unless  he  takes  estate  alittnde,  436,  437 
or  is  provided  for  hj  name,  438 
or  inaefeasible  vesting  directed  by  settlement,  439 
agreed  to  be  paid  by  father  for  daughter  is  settled  by  her,  377,  622 
rate  of  interest  on,  454 

POSTHTJMOUS  CHILD,  417,  ste  Childrbn 

POST-NUPTIAL  SETTLEMENT. 

of  wife's  land  was  not  voluntary,  204 

POWER, 

exécution  of  instrument  exercising.  5 
released  by  covenant  not  to  exercise  it,  50 
executed  by  instrument  not  referring  to  it,  53 

by  feoffment.  lease  and  release,  oovenant  to  stand  seised,  52,  53 
by  récitals,  58,  199 
revocation  under,  examples  of  deeds  operating  as,  54 
whether  deed  executing  is  part  of  instrument  creating,  79,  825,  826 
to  lease  in  possession,  lease  from  day  of  date,  165 
of  sale  in  mortgage,  transfer  of,  183 

to  appoint,  or  to  revoke,  or  to  lease  in  covenant  to  stand  seised,  205,  206 
of  appointment,  not  given  by  limitation  to  "  assigns,"  801 
appointment  under,  rule  in  Shelley's  Ca$e  applies  to,  825,  826 
of  appointment,  does  not  prevent  vesting  in  default  of  appointment,  447 

et  8tq. 
to  appoint  portions,  how  construed,  455 

to  raise  portions,  whether  inserted  in  settlement  under  articles,  628 
gênerai,  in  marriage  articles,  how  to  be  restricted.  623,  624,  625 
limitations  in  instrument  exercising,  whea  void  for  remotôiess,  886 
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PRËMISES,  née  Habenduk,  Limitations 
of  deed,  what  are,  200,  279 

explained  by  habendum,  280 
estate  not  to  be  limited  in,  279 

express,  not  limited  in,  280,  281 

limited  in,  and  in  habendum,  290  et  seq, 
grantee  not  named  in,  283 

when  he  can  take,  287 
named  only  in,  290 

named  alone  in,  but  with  others  in  habendum,  287 
parcels  not  named  in,  do  not  pass,  284 
unless  impliedly  named  in,  284,  285 

PREMIUM  rUDICITIAE, 
deed  made  as,  137, 138 

PRESUMPTION, 

that  altérations  are  made  before  exécution,  26 
of  fresh  exécution  after  altération,  37 

PRINTED  DEED, 

altered  in  writing,  27 

"PROCXJREMENT,"  657 

PROFIT  Â  PRENDRE, 

created  by  coyenant,  49,  241 
by  what  words,  241 
grant  of,  is  prima  fade  non-exclusive,  241 
may  be  exclusive,  241 

PROVISO, 

amounting  to  coyenant,  485,  437 

qualifying  coyenant,  486 

excluding  Uability  underpersonàl  coyenant,  501 

PUNCTUATION, 

may  be  supplied,  815 

PUR  AUTRE  VIE,  $ee  Ebtati  pvr  autre  vis 

PURCHASE  MONET,  ue  Conbidb&ation 

eyidence  to  show  non-payment  or  retum  of,  207>  208 
payment  of,  nnder  agreement,  efifect  of,  in  equity,  185 

by  several  purchasers  in  uneqtial  shares  créâtes  tenancy  in 
common  in  equity,  895 

PURCHASERS,  HEIRS  AS,  see  Hïibs 


QUALIFIED  COVENANTS,  êee  CoyENANTS  Qualified 

QUANTITY, 

words  of,  in  description  of  parcels,  220, 221,  see  Pabcbls 

QUASI  ESTATE  TAIL, 
pur  autre  vie,  857,  358 

distinguished  from  fee  simple  conditional,  857 

may  be  barred,  357,  858 

remainders  limited  after,  may  be  barred,  358 

with  consent  of  tenant  for  life,  358 
cannot  be  barred  by  will,  358 
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"QUABTEB" 
ifl  91  dayt,  168 

QUIET  ENJOTMENT, 

oovenant  for>  $ee  Coyinant  fob  Quibt  Enjotmbnt 

EAILWAY, 

oonyeyance  to  oompany  for  spécial  porposes,  259,  269 
right  of  way  over,  244 

EECEIPT,  207  etaeq. 

for  purchase-money,  foUowing  récital  of  agreement  for  sale,  effect  of  in 

equity,  186 
qualiâed  by  récital,  192,  207 
how  far  oonclnsiTe  as  to  payment,  207,  208 
indorsed,  absence  of,  constructive  notice,  208,  209 

no  longer  neceesary,  209 
of  building  society,  209 

BEOITAL,  Chap.  XI.  181  et  seq, 
not  neoessary  part  of  deed,  181 
where  operative  part  controUed  by,  186,  et  teq, 

where  not,  181, 182 
ezplaining  donbtful  intention  or  meaning,  186  et  $eq, 

oovenant  to  settle  property,  190 

indemnity  bond,  191 

limitations,  191 

paroels,  186, 188, 189, 190, 192 

power  of  attomey,  190 

priyate  statute,  189 

reœipt,  192,  207 

release,  192 

covenants  to  be  independent,  191 

oovenant  for  quiet  enjoyment,  660 
supplying  name  omitted  from  operative  part,  190 
not  controUing  absolute  covenant,  183,  586 
operating  as  covenant,  198,  488  et  teq, 
exercise  of  power,  63, 199 
estoppel,  194  et  ieq, 
language  of ,  to  whioh  party  to  be  ascribed,  196 
of  former  deed,  how  far  proof  of  its  contents,  199 
in  earlier  title-deed,  no  estoppel  by,  197 
constructive  notice  by,  199 

relieving  purchaser  from  asoertaining  payment  of  debts  and  leg^ies,  199 
of  objections  to  title  in  deed  of  confirmation,  193 
misrecitals,  193, 194 

EECOVEBY, 

fee  created  by,  without  the  word  "  heirs,"  303 
and  deed  to  lead  uses  are  one  transaction,  78 

REDEMPTION, 

proviso  for,  omitted,  127 

EE-ENTBY, 

évidence  as  to  form  of  power  of ,  in  former  leases,  68 
clause  of,  in  lease,  113 

EEFEBENCE, 

estate  tail  created  by  words  of,  316 
fee  simple  created  by  words  of,  303 
to  limitations  of  realty,  covenants  to  settle  personalty  by,  620 
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EEJECTION. 

of  répugnant  words  or  clauses,  80  et  seq.,  214  et  seq.,  283,  294,  295,  306,  542, 
tee  Bbpuonant 

BELEASE, 

altered  after  exécution,  32 

oonstrued  as  coyenant  to  stand  seised,  48 

grant,  49 

exécution  of  a  power,  53 
examples  of  deeds  construed  as,  49,  50 
taken  most  strongly  against  releasor,  118, 120 
operative  part,  oontrolled  by  récitals,  192, 193 
limited  to  matters  in  contemplation  though  not  recited,  193 
of  ail  estate  and  interest  oontrolled  by  récitals,  275 
of  actions  by  legatee  who  is  also  executor,  276 
where  fee  created  by,  witbout  the  word  "  heirs,"  302,  303 
oovenant  not  to  sue  operating  as,  510 

BEMAINDEB,  fee  Heibs,  Limitations 

limited  to  person  not  named  in  premises,  287,  289 
limitations  in  to  beirs  of  grantor,  319 
stranger.  319 
body  of  living  person,  322 
two  liring  persons,  393 
to  issue  of  unbom  person,  384 
class,  446 

BEMOTENESS  AND  PEBPETUITY,  Chap.  XXI.  383  et  seq, 
grant  of  plot  of  land  to  be  determined  by  élection,  102 
Dmitations  creating  future  estâtes  of  freebold,  otber  tban  remainders,  yoid 
at  common  law,  383,  384 

good  under  tbe  Statute  of  Uses  if  not  too  remote,  384 
leasebold  interest  may  be  made  to  commence  infuturo,  384 
no  estate  of  freebold  can  be  limited  to  exist  at  intervals,  384 
limitation  to  unbom  person  for  life  remainder  to  bis  issue,  remainder  Toid, 

384 
executory  limitations,  wben  yoid,  385 
rule  against  perpetuities,  385 
nothing  barrable  is  too  remote,  385,  387 
option  to  purcbase  at  any  time,  yoid,  385 
eyen  if  contained  in  a  lease,  385 
reverter,  condition  for,  witbin  the  rule,  385 
exception  of  strip  of  land  terminating  at  "  the  nearest  road  to  be  made,*' 

386 
unbom  woman  cannot  be  restrained  from  anticipating  life-estate,  386 
power,  limitations  in  instrument  executing,  386 
effect  of  C.  A.  1882  on  limitation  over  in  default  of  issue,  386 
légal  remainders,  whether  rule  applies  to  yesting  of,  387,  388 
nde  not  applicable  to  personal  coyenants,  389 
statutory  grants  or  trusta,  389 
conditions  in  defeasance  of  terms  of  years,  389 
coyenants  for  renewal  in  leases,  390 
négative  coyenants  running  with  land,  390 
fluotuating  body,  grant  to,  void,  390 

unless  by  Crown  out  of  Crown  property,  390 
or  charitable,  390 
marriage  articles,  regard  paid  to  rule  in  construing,  619 

*'BENDEBING" 

rent,  amounts  to  coyenant,  486 

BENEWAL, 

coyenant  for,  construed  by  usage,  147 

not  construed  by  usage,  138 

not  obnoxious  to  rule  against  perpetuities,  390 
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RENT. 

reserved  to  "  assigna/'  112 

passes  by  fçrant  of  reversion,  but  not  e  eontra,  250 

grant  of,  creatin^ç  life  estate,  when,  282 

on  partition,  without  the  word  "  hoirs,"  803 

till  a  certain  sum  be  paid,  843 

EENT-CHARGE, 

created  by  way  of  use,  360,  361 

in  laTour  of  person  not  having  légal  estate,  361 
is  a  charge  on  inheritance,  453 

unless  context  shows  annual  rents  and  profits  only  oharged,  468,  454- 
may  be  raised  by  sale  or  mortgage  of  the  liuid,  463 

unless  secured  by  a  tenu,  454 
power  to  order  sale  to  raise  is  discretionary,  464 

RENTS  AND  PROFITS,  iee  Pobtiowb 
charges  on,  452  et  seq. 

"  REPRESENTATIVES," 
trust  for,  408 
meaning  "  statutory  next  of  kin,"  408,  409 

REPUGNANT,  sefi  Gbnïhal  Dïscbiption 
clauses,  the  first  prevails,  80 
words,  rejection  of,  82  et  seq, 
premises,  to  habendum,  290  et  êeq. 
words,  in  limitations,  rejected,  306 

RESERVATION 

of  rentto^aBsigns/'  112 

distingruished  from  exception,  246,  247 

of  right  to  gfet  coals  does  not  pet  se  operate  as  exception  of  coals  from  grant,. 

of  right  to  sink  pits  includes  right  to  erect  machinery,  247 
implied,  of  way  of  necessity,  264,  266,  266,  267 

extent  of  right,  266,  267 
none  in  favour  of  grantor, 

exoept  of  way  of  necessity,  264 

way  over  formed  road,  264 

reciprocal  easements  of  drainage  and  support,  264 
whether  any,  of  apparent  continuons  easements,  266 
to  Tendor  who  retains  land  for  building,  265,  266 

RESTRAINT  ON  ANTICIPATION, 

only  attached  to  property  given  to  separate  use,  847,  349 

attaches  on  marriage,  350 

attached  to  life  interest,  sant  waste,  350,  616 

by  what  words  created,  350,  351 

annexed  to  power  only,  851 

reversionary  interest,  361,  606 
cannot  be  attached  to  life-interest  given  to  unbom  woman,  386 
property  subject  to,  not  bound  by  wife's  covenant  to  settle,  583 

whether  wife  can  eiect  to  give  up,  606 
whether  inserted  in  settlement  of  personalty  under  articles,  621 

RESTRAINT  OF  TRADE.  COVENANTS  IN,  Chap.   XXXII.  579  et  seq, 
spécifie  performance  of,  504,  505 
originally  void,  670 
now  valid  if  reasonable,  570,  571 
reasonableness  is  question  for  the  Judge,  571 

prima  facù'  reasonable  if  limited  to  partioular  business  in  particular  area^ 
571 
and  even  if  area  unrestricted,  573,  674 
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RESTEAINT  OF   TRADE,  COVENANTS  IN—conixnued. 
held  unreasonable  thongh  limited,  examples  of ,  577 
covenant  not  to  trade  with  covenantee's  customers,  574 

only  applied  to  similar  business,  574 

whether  applies  to  future  customers,  575 
unreasonable  covenant  yalid  so  far  as  reasonable  if  seyerable,  575 

restraint  seyered,  as  to  area,  575,  576 
as  to  business,  576 
as  to  customers,  576 

severance  as  to  time,  576 
duration  of  unlimited  covenant,  576 

restraint  limited  as  to  duration  ]^rimà/acie  reasonable,  576 
benefit  of,  assignable,  577 
how  distance  is  measured,  577 
what  amounts  to  a  breach,  577,  578 

RESTRICTIVE  WORDS 

in  description  of  parcels,  where  rejected,  see  Pabcelb 

RESULTING  TRUST,  376 
of  estate  pur  autre  vie,  375 

where  life  interest  determinable  on  bankruptey,  876 
rents  of  unconverted  realty,  376 

where  there  is  a  trust  of  wife's  property  "  during  coverture,"  377 
to  wife  of  property  settled  by  her  f ather,  377 

RESULTING  USE,  see  Uses,  Estâtes  bt  implication 

RETENTION, 

of  deed  by  grantor,  13, 14,  15 

REVERSION, 

deeds  of  feoffment,or  release,  or  bargain  and  taie,  construed  as  grants  of,  49 

misrecital  of  lease  in  grant  of,  193 

is  ejusdem  gemrie  as  estate  in  possession,  230 

grant  of,  passes  r^nt,  250 

remains  in  grantor  on  création  of  a  particular  estate  at  common  law,  373 

gift  over  on  attempt  to  alienate,  good,  317 

REVIVOR, 

of  easements,  251 

of  rights  of  common  appurtenant,  253,  254 

REVOCATION, 

examples  of  deeds  operating  as  exercise  of  power  of,  54 

"RIGHT," 

meaning  of,  272 

of  entry,  whether  passed  by  ail  estate  clause,  278 

RIGHT  OF  WAY,  see  Wat 

RIVER, 

conveyance  of  land  abutting  on  non-tidal,  presumed  to  pass  soil  of  half  the 
bedC  232  et  seq, 
presTimption  may  be  rebutted,  232,  234 
not  rebutted  by  abuttals,  233 
map,  233,  234 
rebutted  where  fishery  leased  separately,  235 
whether  it  applies  to  awards  imder  Inclosure  Acts,  235 
not  applied  so  as  to  include  islands,  236 

to  inland  navigable  lakes,  236 
to  tidal  rivers,  236 
applied  to  copyholds  and  leaseholds,  237 
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KO  AD, 

M>il  of  wheii  incladed  in  parcels,  188,  232 

conyeyanoe  of  land  abutting  on,  presumed  to  pass  soil  of  half  the  road,  282 
et  $eq. 
présomption  may  be  rebatted,  232,  234,  235 
not  rebutted  by  abuttals,  233 

measurements,  233 
niap,  233 
applies  to  etreets  in  towns,  236 
pathway,  237 
private  road,  237 
leaseboldB,  237 
Crown  grant,  237 
stripR  by  roadside,  238 
rebutted,  examples,  234,  235 
vested  in  local  anthority  only  to  extent  neceesary  for  oontrol,  236 
modem  grant  of  copybolds  does  not  pass  soil  of ,  239 
grant  of  land  abutting  on,  passes  rigbt  of  way  by  estoppel,  240 
OTer  adjoining  tenement  where  it  passes,  260,  261 

RULE  AGAINST  PEEPETUITIES,  385  et  8eq.,  tee  Bemotïnïss 


SALES, 

agreements  for,  technical  words  in,  72 

▼oid  for  unoertainty  of  subject-matter,  96 
contemporaneous,  reciprocal  easements,  271 

SAME  TRANSACTION, 

deeds  relating  to,  bow  oonstrued,  78 
évidence  tbat  deeds  relate  to,  128 

SCHEDULE, 

annexed  after  exécution,  32,  40 
paroelB  when  restricted  by,  188,  217,  218 
acreage  stated  in,  controUed  by  plan,  220 
of  parcels,  rejected,  225 
referred  to,  but  not  annexed,  225 
grant  by  référence  to,  188,  217,  218 

SEAL, 

must  be  affixed  before  delivery,  7 
added  to  document  after  exécution,  38 
destruction  of ,  by  accident,  41 
cancellation  of,  42 

SEALING, 

essential  to  a  deed,  6 

but  does  not  pcr  se  make  a  document  a  deed,  2 
what  amounts  to,  6,  7,  8 
by  corporation  not  équivalent  to  delivery,  9 

SEA-SHOBE, 

wben  passed  by  grant,  145 

grant  of  land  abutting  on,  gives  grantee  access  at  àll  points,  240 

SEISIN, 

livery  of ,  no  longer  necessary,  297 

SEPAEATE  ESTATE, 

aliénable  without  express  power,  351 
whether  bound  by  covenant  to  settle,  582,  583 
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SEPAEATE  USE,  345  et  seq, 
attaches  on  marriage,  345 
by  what  words  created,  346,  347,  348 
under  Married  Women's  Property  Act,  1882,  346 
"  property  eettled  to,"  346 
words,  oreatmg,  nnder  marriage  settlements,  346,  347 

other  deeds,  347 
words  not  creating,  347,  348 
whether  it  arisss  iminediately,  348 

revives  on  re-marriage,  349 
légal  estate  is  left  in  trustées,  368,  369 

SEPARATION, 

gif  t  over  on,  343,  344 

SEPARATION  DEED, 

efFeot  on,  of  resomption  of  cohabitation,  413 
covenants  in,  whether  independent,  537,  538 

SERIES  OF  DEEDS 

forming  one  transaction,  78,  203 

SERVICE, 

technical  words  in  oontract  for,  72 
for  a  year,  what  is,  171 

"  SETTLE,"  617,  see  Covknant  to  Sbttlb 

SETTLEMENT,  see.  Limitations,  Husbakd  and  Wife,  Mabbiaob  Articles,. 
Mabbisd  Wouan 
altered  af ter  exécution,  29 

whether  oonstrued  differently  from  a  wiU,  332,  370,  424,  459,  465,  475,  610 
marriage,  omitted  words  supplied  on  context,  86,  87,  89, 192 
clauses  transposed  to  effect  intention,  90 
gift  over  on  séparation,  343,  344 
voluntary,  not  communicated  to  ceêtui  que  trust»  14 
efifect  of  récitals  in,  183,  184, 188, 189,  190 
post-nuptial,  évidence  to  prove  ante-nuptial  agreement,  203 

how  far  voluntary,  204 
limitations  in,  to  A.  "  his  heirs  and  assigns  for  life,*'  301 

to  "  heirs  "  or  "  heirs  of  body,"  extcnded  to  ail  children,  315- 
to  children,  without  words  of  limitation,  330,  331,  340 
to  separate  use,  346,  347,  368,  369 
estâtes  of  trustées,  369  et  seq. 
équitable  limitations  in,  329  et  seq, 

estâtes  for  life  only,  330,  331 
of  personalty,  trust  for  children,  joint  tenancy,  392 
settlement  by  father,  resulting  trust  for  daughter,  377  • 
trust  for  wife  during  coverture,  eztended  to  life,  377 

SEVERANCE, 

of  tenement,  rights  as  to  easements  on,  see  Eassmvnts 

"  SHALL  DIE," 

eztended  to  include  **  are  now  dead,"  382 

"  SHARE," 

Word,  meaning  ot,  in  settlement,  £81 

SHARES, 

transfers  in  blank,  35,  36 

technical  words  in  underwriting  oontract,  évidence  of  meaning,  73 
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SHELLEyS  CASE,  Rulb  in,  824  et  seq. 

where  life  eetate  of  ancestor  determinable,  324 

arises  by  resolting  ose,  325 
contingent  remainden  interpoeed,  324 
applies  to  copyholds,  325 
limitations  must  be  in  the  same  instrument,  325 

in  exercise  of  powers,  325,  326 

one  légal,  other  équitable,  326 
words  added  to  limitation  to  ancestor,  326 

words  of  distribution  or  limitation  added  to  limitation  to  heirs,  326,  327 
no  différence  between  deeds  and  wills  as  to,  327 
executory  limitation  to  beirs,  327 
contingent  remainder  to  heirs,  327 

*'  heirs  of  body,"  constmed  as  words  of  purchaae,  327,  328 
not  applied  to  executory  instnmiente,  327 
where  word  used  is  "  heir  "  or  **  heir  of  the  body  "  in  singular,  328 

SIGNIKG, 

not  necessary  to  a  deed  as  such,  5 

necessary  if  document  required  to  be  under  hand  and  seal,  5 

SITUATION,  ttt  LocALiTT 

^'  SOLEMNISED," 
meaning  of,  411 

fiON,  fee  Eldbst  son 

means  legitimate  son,  77 

miless  that  meaning  excluded  by  context,  77 
bastard  described  as,  180 

SPECIAL  OCCUPANTS,  363 

"  heirs  "  explained  by  habendum  to  mean,  292,  296 
dass  of ,  explained  by  habendum,  293 

SPEaPIC  DESCRIPTION  OR  STATEMENT, 
Controls  gênerai,  107, 181,  212 
not  oontroUed  by  récitals,  181 
in  récital,  not  enlarged  by  gênerai,  in  operative  part,  185 

SPECIFIC  PERFORMANCE, 

of  covenants,  where  penalty  provided  for  breach»  603 
in  restraint  of  trade,  504,  505  ' 
for  f urther  assurance,  564,  566,  568 
of  nuuriage  articles,  630 

SPELLING, 

wrong,  disregarded,  82,  93 

"SPINSTER," 

oonstrued  "  discovert  "  f rom  oircumstances,  415 

SPORTING, 

oontraot,  évidence  of  meaning  of  terms  in,  72 

«TAMP. 

new,  whether  required  for  altered  deed,  37 
on  mortgage,  in  respect  of  expenses,  &o.,  113 

STREETS, 

ownership  of,  236,  see  Road 

5TRIPS  OF  LAND, 

unindosed,  adjoining  road,  when  included  in  parcels,  238 

and  communicating  with  oommons^  289 
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-'  SUBJECT  TO/* 

whether  covenant  created  by  words,  487 

SUBSTITUTIONAKT  GIFTS, 

distingnished  frorn  independent^  833 
'•  A.  or  his  heirs,"  301 
of  persomdty  to  "  heirs  of  A./*  332 

to  issue  of  children  djing  in  lif etime  of  tenant  for  lif e  affecting  constraotion 
of  gifts  to  children,  478,  479 

*'  SUCCESSORS/* 

in  limitations  to  private  person,  300 
king,  302 
corporations,  302 

wrongly  used,  constmed  by  contezt,  90 
in  trusts  of  portions,  480 

"SUFPEE," 

in  covenant  for  quiet  enjoyment,  meaning  of ,  558,  559 

SUM  OF  MONEY. 

grant  of  rent  till  payment  of,  343 
land  till  payment  of,  343 

SUPPLYING  WOBDS,  82,  86 

SUPPORT, 

easement  of,  257,  258,  259, 264,  268 

SURETYSHIP, 

bond,  not  ezecuted  by  ail  parties,  19 
altération  of,  39 
condition  in,  limited  by  récitals,  191 

SUBNAME,  177 

may  be  changed,  178 

SURRENDER, 

operating  as  covenant  to  stand  seised,  48 
of  copyholds,  to  take  efFect  infuturo^  81 

conferring  fee-simple  without  the  word  **  heirs,"  304 

SURVIVOR, 

limitation  to  A.  and  B.  and  the  survivor  of  them  and  the  heirs  of  the 
survivor,  392 
to  tenants  in  common  and  the  survivor,  397 

"SURVIVORS," 

read  "  others,"  381,  382 

SURVIVORSfflP, 

between  portionists  and  their  parents,  379  et  seq. 

TAIL,  see  Estatb  tail,  Heirs  of  ths  Bodt,  Mabbiage  Abticlbs,  Tenant 
IN  Tail 

TECHNICAL  WORDS, 
how  construed,  44 
literal  meaning,  66 

may  be  disregarded  in  executory  trusts,  612 
évidence  as  to  meaning,  57  et  seq, 
légal  ierms,  45,  67 
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TENANCY  IN  COMMON, 

by  limitation  to  A.  and  B.»  their  hein  and  assigna,  as  tenants  in  oommon 
to  the  use  of  them,  their  heirs  and  assigns,  364 
to  B.,  C,  and  D.,  and  heirs,  habendum  to  said  B.»  C,  and  D.,. 
and  heirs  and  assigns,  to  use  of  B.,  C,  and  D.,  and  heirs  and 
assigns  as  tenants  in  common,  864 
to  seyeral  corporations  sole,  or  to  corporation  sole,  or  Crown, 
together  with  ordinarj  person,  394,  395 
in  equity  where  purchase  by  several  persons  unequally,  395,  396 

admissibility  of  évidence  to  show,  396 
of  property  employed  in  trade,  396 
between  mortgagees,  396 
by  what  words  created,  397 
followed  by  express  gift  to  survivor,  397 
under  implied  gift  in  default  of  appointment,  449 
tenants  in  common,  lease  or  sale  by,  beneât  of  coyenants,  whether  joint  or 

several,  518,  519 
under  ezecutory  instruments,  395 
marriage  articles,  618,  621 

TENANCY  BY  ENTTEETIES,  895 

TENANT  FOR  LIFE,  née  Estatb  for  lipb 

lease  for  life  by,  whether  for  life  of  lessor  or  lessee,  1 18 

TENANT  IN  TAIL,  sfe  Estatb  Tail,  Heibs  of  the  Bodt,  Marbiagb  Aatici^bs 
lease  by,  117,  118 
oorenant  by,  to  stand  seised,  863 
f  urther  assurances  by,  566 

TENUEE, 

parcels  restricted  by  words  of,  219 

TEBMS,  tee  Leasbs 

merged,  whether  revived  by  words  *'  grant  bargain  and  sell,"  &c.,  52 
words  "  grant  bargain  and  sell,"  &c.,  operating  as  assignment,  52 
how  computed  where  ambiguous  words,  117, 119, 120 
to  commence  from  date,  or  day  of  date,  how  computed,  163 
includes  whole  anniversary  of  day  from  which  granted,  165 
future,  intereste  ter  mini  ^  2!72^  384 

is  good.  281 
assigned,  habendum  for  life,  with  remainder  over,  295 

after  death  of  grantor,  294,  295 
limitation  to  A.  "and  his  heirs"  for  a  term,  299 
limited  to  A.,  remainder  to  "  heirs  of  his  body,"  334,  335 

TEKMOR, 

may  take  fuel,  &c.,  114 

THEATRICAL  AGREEMEN1\ 

technical  words  in,  évidence  of  meaning  of,  72 

"THEN," 

in  trusts  for  nezt  of  kin,  403,  404 

"TILL,"     . 

may  be  inclusive  or  exclusive.  169 

TIME, 

from  which  deed  opérâtes,  9, 173 

when  delivered  as  an  escrow,  15 
computation  oî,  front  a  day,  163  et  seq. 

commencing  on  a  day,  166 
from  an  event,  166 
for  ascertaining  next  of  kin,  402,  403,  404 

of  particular  naroe,  404,  405 
"  eldest  son,"  431,  432,  440 
"younger  chUdren,"  431,  432,  440 
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TITHES, 

whetiier,  pass  by  ''ail  estate*'  clause^  278 

TITLE, 

meaning  of,  272 

of  honour,  limited  to  hoirs  maie,  806,  807 

"TO  BE," 

creating  ooyenant,  486 
qnalif ying  covenant,  488 
creating  condition  précèdent,  589 

TOWNSHIP, 

distingaiBhed  f  rom  parisli,  222,  223 

TRADE  CUSTOMS, 

évidence  of,  to  add  implied  tenus  to  contract,  130, 131, 183, 134, 135,  136 
where  one  party  is  ignorant  of  the  costom,  137 

TBADE  TEBMS, 

oonstmed  acoording  to  literal  meaning,  57 
eztrinsic  évidence  as  to  meaning  of,  61,  69  et  seq. 

TEANSPEE  IN  BLANK,  35,  86 

TRÀNSPEE  OF  MOBTGAGE,  188 

TBANSPOSmON, 

of  words  or  danses,  82,  89,  90 

TBEES, 

grant  of,  implies  right  to  eut  and  oarry  away,  115 

exception  of,  implies  power  to  enter  and  show  them  to  purchasers,  248 

TBUST, 

deed,  ancient,  constmed  bv  nsage  nnder  it,  146, 147 

charitable,  constmed  by  usage,  141, 146 
estate,  whether  passed  by  conveyance,  276, 277 
resolting,  876 

of  estate  pur  autre  vie,  375 
for  wif e  doring  coTertore,  eztended  to  life,  377 
joint  tenancy  of  personal^  under,  892,  393 
for  seyeral  as  tenants  in  common,  how  created,  897 
immédiate,  for  dass,  who  take  nnder,  445 
breadi  of,  when  a  specialty  debt  arises  on,  488 

TBUSTEES, 

absence  of  notice  to,  does  not  snspend  opération  of  deed,  15 

covenant  by,  personal  liability  exdnded,  116 

implied  grant  of  way  of  necessity  by,  263 

conveyances  by,  opération  in  re^>ect  of  bénéficiai  interests,  276,  277 

new,  déclarations  vesting  propeity  in,  808 

settlements  and  wills,  dSferenoe  between  as  to  estâtes  of  trustées,  332,  369, 
370 

when  they  take  the  légal  estate,  867,  868,  869 

in  gift  for  separate  use,  868,  869 
'*pay  to  or  permit  to  reoeive,"  869 

légal  estate  of,  not  enlarged  or  diminished  by  nature  of  trusts,  869 
eut  down  by  oontezt,  871 

estate /;ttr  autre  vie  in,  370 

to  preeerre  contingent  remainders,  869, 870, 871,  872 

TBUSTEES  TO  PBESEBVE, 
estâtes  of,  869, 870,  871, 872 
limitations  to  be  inserted  in  settlement  under  articles,  615 

B.i>«  44 
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"  TWELVEMONTH  " 

means  a  calendar  year,  156 

but  "  twelve  months  "  means  forty-eight  weeka,  156 


UNBOEN  PEBSON, 

limitation  to  issue  oî,  884,  885 

UNCERTAINTY, 

deed  or  clause  void  for,  98, 108, 109 

UNITT  OP  OWNEESHIP,  251,  253,  264,  see  Easbmbnts 

"  UNMAEEIED," 
meaning  of ,  414 
death  référence  to,  as  to  next  of  kin,  400 

and  intestacy,  414, 415,  416 

UNNECESSAEY  CLAUSE,  112 

UNNECESSAEY  WOEDS, 

whether  construction  can  be  affected  by,  114,  116 

"UNTIL" 

may  be  indusive  or  exclusive,  169 

USAGE, 

meaning  of,  142 

ambiguity  in  use  of  word,  141 

implying  additional  terms  of  oontraot,  180, 131, 183  et  seq. 

where  one  party  is  ignorant  of  it,  187 
évidence  of,  to  interpret  ambiguous  terms,  144 
anoient  documents,  142 

statutes,  148 
charitable  trusts,  141, 146 
charters,  146 

mercantile  contracts,  69  et  seq,,  188  et  seq, 
parcels,  146 
words,  62,  68,  69  et  sef, 
where  some  parties  hâve  adverse  interests,  147 
modem,  where  admissible,  148 
terms  implied  by,  must  not  oontradict  express  terms,  182  et  seq.,  142 

"  USE  AND  BENEPIT," 
for  their  own,  407 

USE,  SEPAEATE,  846,  et  seq.,  see  Sbfaratb  Usb 

USES,  Chap.  XIX.,  859  et  seq.,  see  Tsnanot  in  Common 
how  created,  859,  860 

raised  by  déclaration  of  intention,  869, 860 
deeds  to,  how  construed,  862 
déclaration  of,  transfers  légal  seisin,  862 

but  grantees  take  legaî  estate  if  they  hâve  duties  to  perf orm,  367 
considération  necessary  to  raise,  205 
not  raised  on  gênerai  considération,  201 

where  intent  is  to  pass  estate  at  common  law,  860 
against  intention,  862 
dedared  on  A's  seisin  in  favour  of  A.,  868,  864 

B.,  862,  868 
estate  tail,  868 
by  bargain  and  sale,  équitable  estâtes  only,  867 
détermine  with  estato  of  grantee  to  uses,  862,  868 
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USES — eontinued, 

rent  charge  created  by  way  of  use,  367 
resnlting,  204,  378,  374,  876,  see  Estatss  bt  Implication 
prevented  by  nominal  considération,  874 
to  no  other  person  than  grantor,  377 
upon  a  use,  366 

to  use  of  A.  yielding  rent  to  B.,  367 
coTenant  to  stand  seised  to,  by  tenant  in  tail,  363 
of  fine  declared  by  bargain  and  sale,  or  feofibnent,  51 


VEBBAL  EVIDENCE,  iee  Eyidbncb^  Extbinbic 

'*VEST" 

meaning  of  word,  442 

VESTING  DECLARATION, 

under  C.  A.  1881  may  pass  fee  without  the  word  "  heirs,"  303 

VESTING  OF  GIFT  TO  CLASSES,  Chap.  XXVI.,  U2  et  seq^see  Portions 
where  a  member  of  a  olass  incladed  or  excluded  by  name,  448,  444 
gitt  to  individual  and  class  or  to  composite  dass,  444 
âiey  take  inter  se  per  capita,  444 
immédiate  gift  to  olass,  who  take  under,  444,  445 
limitation  in  remainder  to  olass,  who  take  under,  446,  ^7 
class  opening  to  let  in  members,  446,  447 

whether  members  of  a  class  take  jointly  or  in  oommon,  400,  428,  446,  449 
where  gift  only  by  direction  to  pay^  distribnte,  &c.,  among  class,  447,  471 
under  express  limitations  in  default  of  appointment,  447,  448 

where  power  is  to  appoint  by  will  only,  449 
under  implied  gift  in  default  of  appointment,  449,  450 

where  power  is  to  appoint  by  will  only,  450 
persons  take  as  tenants  in  common,  449 

VESTING  OF  PORTIONS,  Chap.  XXVII.,  452  ei  seq.,  see  Postions 
cbarged  on  land,  455,  482 
not  charged  on  land,  465  et  seq.,  482 

VOLUNTAKY  DEED  OE  SETTLEMENT, 
conoealed,  14 
not  parted  with,  14, 16 
retained  by  grantor  and  destroyed,  29 
intended  to  take  effect  by  transfer  not  upheld  as  déclaration  of  trust  if 

transfer  not  oompleted,  54 
récital  in,  of  payment,  199 
of  wife's  land,  204 
of  leaseholds,  204 
ezecutory  dlstinguished  from  marriage  articles,  611,  612 

does  not  point  to  strict  settlement,  611 

as  to  foUowing  exact  words  in,  612 

VOLUNTEEES 

cannot  enforce  covenant  to  settle,  606 


WALL, 

party,  meaning  of ,  240 
ownership  of ,  240 
right  to  use,  passing  as  appurtenance,  285 

WAREANTY, 

created  by  covenant,  485 
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WASTE  LAND, 

adjoining  highway,  ownenhip  d,  288«  289 

WATEB, 

right  to  flow  oî,  258 

nndergroiind,  right  to  drain  off,  269 

WAY.  EIGHT  OP. 

not  a  oontinuotu  and  i4>parent  easement,  259 
by  eetoppeU  240 
&y  expreu  grant, 

extent  of,  dépends  on  nature  of  way  and  porpoee  for  whioh  intended, 
2i2 
examples,  245 
not  UmitcKl  to  porpoees  reqnired  at  time  of  grant,  243,  244 
grantee  cannot  use  for  aooees  to  other  closes,  244 
over  railway,  extent  of,  244 
oan  be  granted  in  gross,  244 
over  road  partly  formed,  245 
grant  to  "  assigns  "  extends  to  lioensees,  246 
by  implied  grant, 

over  formed  road  osed  before  severance,  260 

as  to  oonvenience  ceasing  on  severance,  261 
aotually  enjoyed  by  pnrohaser  at  date  oî  oonveyanoe  paoooo  by  général 

words,  262 
of  neoessity,  256,  262 

grantor's  land  need  not  surronnd  the  olose,  262 
arises  only  on  severance  by  grant  or  deyise,  263 
where  grantor  is  a  trustée,  SSS 
extent  of ,  263 

does  not  cease  with  the  neceesity,  263 
selected  by  g^rantor,  263 
must  remain  the  same  way,  264 
by  implied  re9ervation, 
of  necessity,  264,  265 

extent  of ,  266,  267 
over  formed  road,  26^  267 
where  land  retained  intended  for  building  soheme,  265,  266 

WEIGHTS  AND  BiEASUEES, 

évidence  not  admissible  to  show  other  than  statutory  intended,  66 

WIFE,  «ee  Mabbibd  Woxuf 
reputed,  180 
construed  "présent  wife,"  412 

WILL, 

oonstruction  of  words  oreating  separate  estate,  848 
executory  trusts  in,  610,  611 

diiferent  f  rom  that  of  deed  as  to  limitations,  827,  332,  370 
pay  to  A.  or  permit  A,  to  reoeive,  369 
portions,  465, 475 
same  as  deed,  for  rule  in  Shelléy'i  C(ue,  837 
portions,  459,  464,  465 
covenant  not  to  revoke  a,  not  void  as  being  in  restraint  of  marriage,  511 

WINDOWS, 

right  to  aooess  of  light  to,  on  oonveyance  of  honse,  255, 257>  258,  269,  270 

"  WITHOUT  HAVING  BEEN  MABEIED,"  415,  416 

WOEDS, 

to  be  construed  in  their  iiteral  meaning,  56  et  $eq. 
defined  by  Act  of  Parliament,  66 
to  be  taken  açainst  a  person  using  them,  117 
to  whom  attnbuted,  121 
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WORDS,  SPECIAL, 

conxtrvct'wn  of^ 
"  acre,"  66 
"act8,"557 

"  agreed  and  declared,"  492,  583 
"  aU  other  the,"  228 
"  and  also,"  227 
"  appertaining/'  75,  253 
"  as  counsel  shall  advise/'  567,  568,  611 
"  assign,''  52 
"  assigna/'  307 
"  at  any  one  time,"  602 
"  at  least."  169 
*•  averment,**  98 
"  baie  "  72 
"  begotten,"  314,  417 
"  besides,"  441 
"  bom,"  417 
*'  bushel,"  66 
*'  but  that,"  543 
**  claiming  under,"  562 
**  clear  days,"  169 
"  days,"  159, 163 
"  ded\;'  55,  498 
*'  default,"  557 
^*  démise,"  117,  498,  499 
**  distnrbance,"  660 
"  eldest  son,"  429  et  x^//. 
*'  entitled,"  469 
"  estate,"  272 
**farm,"221 
«  freight,"  73 
**  give,"  498 
"henceforth,"  173 
**  in  each  year,"  154 
**  interest,"  272 
**  joint  and  natoral  lives,"  393 
"  jointly  and  severaUy,"  83 
*'  leave,"  480 

'*  légal  représentatives,"  409 
*•  let,"  499 
"  locatxtr  51 
**  maeremium"  115 
**  marriage,"  410 
**  means,"  557 
**  mines  and  minerais,"  72 
*'  month."  72,  78, 155 
"  natural  love  and  lUffection,"  203 
**  neglect,"  557 
"  next  of  kin,"  398 
-*  not  less  than,"  169 
"  or,"  340 

"  or  otherwise,"  229 
**  other  than,"  441 
"  pay  to  or  permit  to  receive,"  360 
*' payable,"  473 
** per  annuin"  154 
**  permit,"  558 
**  Personal  property,"  229 
**  pound,"  66 
-'  quarter,"  153 
**  rendering  rent,"  486 
"  représentatives,"  408,  409 
*'  right,"  272 
"  right  heirs  maies,"  306 

B.D.  45 
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WOEDS.  SPECIAL— confinued. 
eonriructioH  of — contintied, 
"seised/'er 
"  settle,"  617 
"8haUdie,"882 
"  ahare,"  381 
"  solemnized,"  411 
•*  non,"  77 
**  equared,"  66 

"  sterling  lawf  al  money  of  Ireland/*  81 
"  subject  to,"  487 
**  suooessors/'  300,  302 
"  such,"  90,  480 
"8iiirep/'658 
"  surrivors,"  881 
"  thousand,"  72 
•'then,"403,404 
"tiU/'169 
"  titie,"  272 
"  to  be/'  486,  588,  639 
**  twelvemonth,"  156 
"  underwriter/'  73 
"  unmarried,"  400,  414 
"  untU,"  169 
"  upon  condition,"  485 
"  usage/'  141 
"  ve«t;'  442 

"  without  having  been  married,"  415,  416 
"  working  a  wrong,"  117 
**  year,"  72, 153 
"yielding,"  486 
*'  jounger  children,"  429  et  seq. 

"WORKING  A  WRONG."  117 

WEECK, 

grant  of ,  145 

includes  rlght  of  waj  to  take  it,  248 

YEAR, 

commencement  of,  150 
nauaLly  means  calendar  year,  158, 154 
may  mean  froin  feast  to  feast,  153 
year  of  office,  154 

"YIELDING." 

rent,  amounts  to  oovenant  to  pay,  486 

YORKSHIRE  REGISTRIES  ACTS,  498 

•*YOUNGER  CHILDREN," 

when  meaning  younger  by  birth,  429,  439,  440 

children  not  succeeding  to  estate,  430,  43 
time  when  character  ascertained,  431,  432,  433 
include  children  by  subséquent  marriage,  431 
provisions  for,  contained  in  separate  d^,  435,  436,  441 
wife's  realty  settled  on,  436 
eldest  daughter  taking  estate  excluded,  436 
eldest  son  or  daughter  not  taking  estate  included,  484 
succeeding  to  estate,  435 

but  not  under  same  settlement,  436,  437 
portions  provided  for,  by  name,  438,  439 

▼ested  by  settlement  before  time  of  distribution,  439 
becoming  eldest,  where  no  estate  settled,  440 
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